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SEC. 818. EXTENSION OF AUTHORITY FOR ADDITIONAL ACCESS TO
CONTRACTOR AND SUBCONTRACTOR RECORDS IN A
CONTINGENCY OPERATION.

(a) EXTENSION OF AUTHORITY TO ADDITIONAL REGIONAL COMBATANT COMMANDS.—
Section 842 of the National Defense Authorization Act for Fiscal Year 2012 (Public Law 112-
81; 125 Stat. 1513; 10 U.S.C. 2313 note) is amended—

(1) in subsection (a)(3), by striking “Commander of the United States Central
Command” and inserting “commander of the covered combatant command concerned”;
and

(2) in subsection (c)—

(A), striking “the United States Central Command theater of operations”
in paragraph (2) and inserting “the theater of operations of a covered combatant
command”; and

(B) by adding at the end the following new paragraph:

“(3) The term ‘covered combatant command’ means the following:

“(A) The United States Central Command.

“(B) The United States European Command.

“(C) The United States Southern Command.

“(D) The United States Pacific Command.

“(E) The United States Africa Command.

“(F) The United States Northern Command.”.

(b) REDUCTION IN AMOUNT OF COVERED CONTRACTS, AGREEMENTS, ETC.—Subsections

(a)(4) and (¢)(2) of such section are amended by striking “$100,000” and inserting “$50,000”.

(c) CLARIFICATION OF GEOGRAPHIC APPLICABILITY.—Subsection (c)(2) of such section is
1
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further amended by inserting “outside the United States (including its territories and possessions)
and” after “that will be performed”.
(d) EXTENSION OF SUNSET DATE.—Subsection (d) of such section is amended by striking
“the date that is three years after the date of the enactment of this Act” and inserting “December
31, 2018”.
(e) AppLICABILITY.—Subsection (a) of such section is further amended—
(1) by striking “Not later than 30 days after the date of the enactment of this Act,
the” and inserting “The”;
(2) by striking “revise” and inserting “require through”;
(3) by striking “to require* and all that follows through “(A) the clause” and
inserting “that the clause”; and
(4) by striking “that is awarded on” and all that follows in such subsection and
inserting a period.
(f) CoNFORMING AMENDMENT.—The heading of such section is amended to read as
follows:
“SEC. 842. ADDITIONAL ACCESS TO CONTRACTOR AND SUBCONTRACTOR

RECORDS IN A CONTINGENCY OPERATION.”.

[PLEASE NOTE: THE “CHANGES TO EXISTING LAW” SECTION BELOW SETS OUT IN
RED-LINE FORMAT HOW THE LEGISLATIVE TEXT ABOVE WOULD AMEND EXISTING
LAW.]

Section-by-Section Analysis

This proposal would amend section 842 of the National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2012 (Public Law 112-81; 125 Stat. 1513) to extend the authority
under that section by four years, from December 31, 2014, through December 31, 2018. In
addition to applying to the United States Central Command, it would expand the authority to
cover five additional regional combatant commands—the United States European Command, the
United States Southern Command, the United States Pacific Command, the United States Africa
Command, and the United States Northern Command. It further clarifies that the authority only
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applies to contracts, grants, or cooperative agreement, as well as subawards thereunder, with an
estimated value in excess of $50,000 that will be performed outside the United States (including
its territories and possessions) and in the theater of operations of a covered combatant command
in support of a contingency operations.

Section 842 of the FY2012 NDAA complements section 841 of the FY2012 NDAA,
“Prohibition on Contracting with the Enemy”. The Department requested extension of these
authorities by two years for FY2014 legislation cycle. Section 841 authority was included in
both S. 1197 and HR 1960. However, section 842 was not. Section 842 plays a key role in the
enemy identification process by enabling contracting officers an additional means to have access
to contractor or subcontractor records in order to uncover linkages to entities that or to persons
who are actively supporting an insurgency or otherwise actively opposing United States or
coalition forces in a contingency operation. Links to these organizations and/or individuals lead
to further corruption and criminal networks against United States or coalition forces in a
contingency operation. The Department requests this critical procurement authority be extended
to maximize section 841 efforts and stop the flow of United States (U.S.) funds to entities or
persons who support insurgents who actively oppose United States and coalition forces in
contingency operations.

Extension of this authority is necessitated by the support required for United States
enduring forces presence in Afghanistan after December 31, 2014. After a November meeting
with NATO defense ministers, then-Secretary of Defense Panetta stated that “We’ll maintain an
enduring presence to be able to fulfill two key missions: train, assist and support the Afghan
army and in addition conduct counterterrorism activity to make sure that al Qaeda and its
affiliates never again are able to establish a safe haven.”

The importance of this authority was further emphasized by the Senate Armed Services
Committee during the Principal Deputy Undersecretary of Defense for Acquisition Technology
and Logistics confirmation hearing on February 28, 2013. Senator Ayotte stated that “we need
additional tools to be able make this legislation even more effective... plan to introduce
legislation to give you additional tools to cut off funds to our enemies and to cut off funds to
those we’re worried about going to corruption, other means that we wouldn’t want taxpayer
dollars going. And I think this is an authority that should be expanded beyond Afghanistan.”

As a part of and in support of the enemy identification/verification processes (section 841
of the FY 2012 NDAA), this authority allows contracting officers additional access to contractor
and subcontractor records. During the first reporting period (January 1, 2012, through
December 31, 2012), contracting officers were able to examine additional contract documents as
necessary, including subcontracts for any contract/subcontract value in excess of $100,000,
resulting in the eleven actions that stopped the flow of U.S. funds to organizations that support
the insurgents and other enemy forces that actively oppose U.S. and coalition forces. In calendar
year 2012, ten subcontracts with Afghan vendors were terminated and funds were withheld from
one Afghan prime vendor. The dollar value associated with these eleven actions equates to
$31 million, which otherwise would have flowed to the enemy. As implementation of this
authority continues to evolve and mature, the Department will be able to achieve greater
counterterrorism results in coming years by preventing the flow of U.S. funds to persons or
entities that support an insurgency in Afghanistan.
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Budget Implications: This proposal would not increase costs to the Government to grant
contracting officers the authority to restrict contracting or void any contract or subcontract
determined to be affiliated with an insurgent group or otherwise opposing U.S. or coalition
forces.

Changes to Existing Law: This proposal would make the following changes to section 842 of
the National Defense Authorization Act for Fiscal Year 2012 (P.L. 112-81):

SEC. 842. ADDITIONAL ACCESS TO CONTRACTOR AND SUBCONTRACTOR
RECORDS IN FHEUNTED STATES CENTRAL COMAND THEATER OF
OPERAHONS A CONTINGENCY OPERATION.

(2) DEPARTMENT OF DEFENSE CONTRACTS, GRANTS, AND COOPERATIVE AGREEMENTS.—
(1) INGFNFRAL.  Netlaterthan-30-days-afterthe-date-of the-enactment of this
Actthe-The Secretary of Defense shall revise-require through the Department of Defense
Supplement to the Federal Acquisition Regulation tereguire-that—
——(A) the clause described in paragraph (2) shall be included in each covered
contract, grant, and cooperative agreement of the Department of Defense thatis

(2) CLAause.—The clause described in this paragraph is a clause authorizing the
Secretary, upon a written determination pursuant to paragraph (3), to examine any
records of the contractor, the recipient of a grant or cooperative agreement, or any
subcontractor or subgrantee under such contract, grant, or cooperative agreement to the
extent necessary to ensure that funds available under the contract, grant, or cooperative
agreement—

(A) are not subject to extortion or corruption; and

(B) are not provided directly or indirectly to persons or entities that are
actively supporting an insurgency or otherwise actively opposing United States or
coalition forces in a contingency operation.

(3) WRITTEN DETERMINATION.—The authority to examine records pursuant to the
contract clause described in paragraph (2) may be exercised only upon a written
determination by the contracting officer or comparable official responsible for a grant or
cooperative agreement, upon a finding by the-Commander-ef-the United-States-Central
Command commander of the covered combatant command concerned, that there is
reason to believe that funds available under the contract, grant, or cooperative agreement
concerned may have been subject to extortion or corruption or may have been provided
directly or indirectly to persons or entities that are actively supporting an insurgency or
otherwise actively opposing United States or coalition forces in a contingency operation.

(4) FLowbowN.—A clause described in paragraph (2) shall also be required in
any subcontract or subgrant under a covered contract, grant, or cooperative agreement if
the subcontract or subgrant has an estimated value in excess of $106,600$50,000.






(b) REPORTS.—Not later than March 1 of each of 2013, 2014, and 2015, the Secretary
shall submit to the congressional defense committees a report on the use of the authority
provided by this section in the preceding calendar year. Each report shall identify, for the
calendar year covered by such report, each instance in which the Department of Defense
exercised the authority provided under this section to examine records, explain the basis for the
action taken, and summarize the results of any examination of records so undertaken, Any report
under this subsection may be submitted in classified form.

(c) DEFINITIONS.—In this section:

(1) The term “contingency operation” has the meaning given that term in section
101(a)(13) of title 10, United States Code.

(2) The term ““covered contract, grant, or cooperative agreement” means a
contract, grant, or cooperative agreement with an estimated value in excess of
$100,000$50,000 that will be performed outside the United States (including its
territories and possessions) and in the United-States-Central- Command theater of
operations of a covered combatant command in support of a contingency operation.

(3) The term “covered combatant command” means the following:

(A) The United States Central Command.
(B) The United States European Command.
(C) The United States Southern Command.
(D) The United States Pacific Command.,
(E) The United States Africa Command

(F) The United States Northern Command.

(d) SUNSET.—

(1) IN GENERAL.—The clause described by subsection (a)(2) shall not be required
in any contract, grant, or cooperative agreement that is awarded after the-date-thatis-three
years-after-the-date-of the-enactmentof-this-Act December 31, 2018.

(2) CONTINUING EFFECT OF CLAUSES INCLUDED BEFORE SUNSET.—ANnY clause
described by subsection (a)(2) that is included in a contract, grant, or cooperative
agreement pursuant to this section before the date specified in paragraph (1) shall remain
in effect in accordance with its terms.
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TITLE XXIX—DEFENSE BASE CLOSURE AND REALIGNMENT
SEC. 2901. SHORT TITLE AND PURPOSE.

(a) SHORT TITLE.—This title may be cited as the “Defense Base Closure and Realignment
Act of 2014”.

(b) PurPOSE.—The purpose of this title is to provide a fair process that will result in the
timely closure and realignment of military installations inside the United States.

SEC. 2902. THE COMMISSION.

(a) ESTABLISHMENT.—There is established an independent commission to be known as
the “Defense Base Closure and Realignment Commission”.

(b) DuTiEs.—The Commission shall carry out the duties specified for it in this title.

(c) APPOINTMENT.—(1)(A) The Commission shall be composed of nine members
appointed by the President, by and with the advice and consent of the Senate.

(B) Subject to the certifications required under section 2903(b), the President may
commence a round for the selection of military installations for closure and realignment under
this title in 2017 by transmitting to the Senate, not later than March 1, 2017 nominations for
appointment to the Commission.

(C) If the President does not transmit to Congress the nominations for appointment to the
Commission on or before the date specified, the process by which military installations may be
selected for closure or realignment under this title with respect to that year shall be terminated.

(2) In selecting individuals for nominations for appointments to the Commission, the
President should consult with—

(A) the Speaker of the House of Representatives concerning the appointment of
two members;

(B) the majority leader of the Senate concerning the appointment of two
members;

(C) the minority leader of the House of Representatives concerning the
appointment of one member; and

(D) the minority leader of the Senate concerning the appointment of one member.

(3) At the time the President nominates individuals for appointment to the Commission
for each session of Congress referred to in paragraph (1)(B), the President shall designate one
such individual who shall serve as Chairman of the Commission.

(d) TERMS.—(1) Except as provided in paragraph (2), each member of the Commission
shall serve until the adjournment of Congress sine die for the session during which the member
was appointed to the Commission.

(2) The Chairman of the Commission shall serve until the confirmation of a successor.

(e) MEETINGS.—(1) The Commission shall meet only during calendar year 2017.
(2)(A) Each meeting of the Commission, other than meetings in which classified





information is to be discussed, shall be open to the public.
(B) All the proceedings, information, and deliberations of the Commission shall be open,
upon request, to the following:

(i) The Chairman and the ranking minority party member of the Subcommittee on
Readiness and Management Support of the Committee on Armed Services of the Senate,
or such other members of the Subcommittee designated by such Chairman or ranking
minority party member.

(if) The Chairman and the ranking minority party member of the Subcommittee
on Readiness of the Committee on Armed Services of the House of Representatives, or
such other members of the Subcommittee designated by such Chairman or ranking
minority party member.

(iii) The Chairmen and ranking minority party members of the subcommittees
with jurisdiction for military construction of the Committees on Appropriations of the
Senate and of the House of Representatives, or such other members of the subcommittees
designated by such Chairmen or ranking minority party members.

(F) VAcANCIES.—A vacancy in the Commission shall be filled in the same manner as the
original appointment, but the individual appointed to fill the vacancy shall serve only for the
unexpired portion of the term for which the individual's predecessor was appointed.

(9) PAY AND TRAVEL EXPENSES.—(1)(A) Each member, other than the Chairman, shall
be paid at a rate equal to the daily equivalent of the minimum annual rate of basic pay payable
for level 1V of the Executive Schedule under section 5315 of title 5, United States Code, for each
day (including travel time) during which the member is engaged in the actual performance of
duties vested in the Commission.

(B) The Chairman shall be paid for each day referred to in subparagraph (A) at a rate
equal to the daily equivalent of the minimum annual rate of basic pay payable for level 111 of the
Executive Schedule under section 5314, of title 5, United States Code.

(2) Members shall receive travel expenses, including per diem in lieu of subsistence, in
accordance with sections 5702 and 5703 of title 5, United States Code.

(h) DIRECTOR OF STAFF.—(1) The Commission shall, without regard to section 5311 of
title 5, United States Code, appoint a Director who has not served on active duty in the Armed
Forces or as a civilian employee of the Department of Defense during the one-year period
preceding the date of such appointment.

(2) The Director shall be paid at the rate of basic pay payable for level IV of the
Executive Schedule under section 5315 of title 5, United States Code.

(i) STAFF.—(1) Subject to paragraphs (2) and (3), the Director, with the approval of the
Commission, may appoint and fix the pay of additional personnel.

(2) The Director may make such appointments without regard to the provisions of title 5,
United States Code, governing appointments in the competitive service, and any personnel so
appointed may be paid without regard to the provisions of chapter 51 and subchapter 111 of
chapter 53 of that title relating to classification and General Schedule pay rates, except that an
individual so appointed may not receive pay in excess of the annual rate of basic pay payable for
GS-15 of the General Schedule.
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(3)(A) Not more than one-third of the personnel employed by or detailed to the
Commission may be on detail from the Department of Defense.

(B)(i) Not more than one-fifth of the professional analysts of the Commission staff may
be persons detailed from the Department of Defense to the Commission.

(i1) No person detailed from the Department of Defense to the Commission may be
assigned as the lead professional analyst with respect to a military department or defense agency.

(C) A person may not be detailed from the Department of Defense to the Commission if,
within 12 months before the detail is to begin, that person participated personally and
substantially in any matter within the Department of Defense concerning the preparation of
recommendations for closures or realignments of military installations.

(D) No member of the Armed Forces, and no officer or employee of the Department of
Defense, may—

(1) prepare any report concerning the effectiveness, fitness, or efficiency of the
performance on the staff of the Commission of any person detailed from the Department
of Defense to that staff;

(ii) review the preparation of such a report; or

(iii) approve or disapprove such a report.

(4) Upon request of the Director, the head of any Federal department or agency may
detail any of the personnel of that department or agency to the Commission to assist the
Commission in carrying out its duties under this title.

(5) The Comptroller General of the United States shall provide assistance, including the
detailing of employees, to the Commission in accordance with an agreement entered into with
the Commission.

(6) The following restrictions relating to the personnel of the Commission shall apply
during the period beginning January 1, 2018 and ending April 15, 2018:

(A) There may not be more than 15 persons on the staff at any one time.

(B) The staff may perform only such functions as are necessary to prepare for the
transition to new membership on the Commission in the following year.

(C) No member of the Armed Forces and no employee of the Department of
Defense may serve on the staff.

(j) OTHER AUTHORITY.—(1) The Commission may procure by contract, to the extent
funds are available, the temporary or intermittent services of experts or consultants pursuant to
section 3109 of title 5, United States Code.

(2) The Commission may lease space and acquire personal property to the extent funds
are available.

(K) FUNDING.—(1) There are authorized to be appropriated to the Commission such funds
as are necessary to carry out its duties under this title. Such funds shall remain available until
expended.

2) If no funds are appropriated to the Commission by the end of the second session of
the 114™ Congress, the Secretary of Defense may transfer to the Commission for purposes of its
activities under this title in that year such funds as the Commission may require to carry out such
activities. The Secretary may transfer funds under the preceding sentence from any funds
available to the Secretary. Funds so transferred shall remain available to the Commission for
such purposes until expended.
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(I) TERMINATION.—The Commission shall terminate on April 15, 2018.

(m) PROHIBITION AGAINST RESTRICTING COMMUNICATIONS.—Section 1034 of title 10,

United States Code, shall apply with respect to communications with the Commission.

SEC. 2903. PROCEDURE FOR MAKING RECOMMENDATIONS FOR BASE

CLOSURES AND REALIGNMENTS.

(a) FORCE-STRUCTURE PLAN AND INFRASTRUCTURE INVENTORY.—

(1) PREPARATION AND SUBMISSION.—AS part of the budget justification
documents submitted to Congress in support of the budget for the Department of Defense
for fiscal year 2017, the Secretary shall submit to Congress the following:

(A) A force-structure plan for the Armed Forces based on an assessment
by the Secretary of the probable threats to the national security during the 20-year
period beginning with that fiscal year, the probable end-strength levels and major
military force units (including land force divisions, carrier and other major
combatant vessels, air wings, and other comparable units) needed to meet these
threats, and the anticipated levels of funding that will be available for national
defense purposes during such period.

(B) A comprehensive inventory of military installations world-wide for
each military department, with specifications of the number and type of facilities
in the active and reserve forces of each military department.

(2) RELATIONSHIP OF PLAN AND INVENTORY.—Using the force-structure plan and
infrastructure inventory prepared under paragraph (1), the Secretary shall prepare (and
include as part of the submission of such plan and inventory) the following:

(A) A description of the infrastructure necessary to support the force
structure described in the force-structure plan.

(B) A discussion of categories of excess infrastructure and infrastructure
capacity.

(C) An economic analysis of the effect of the closure or realignment of
military installations to reduce excess infrastructure.

(3) SPECIAL CONSIDERATIONS.—In determining the level of necessary versus
excess infrastructure under paragraph (2), the Secretary shall consider the following:

(A) The anticipated continuing need for and availability of military
installations outside the United States, taking into account current restrictions on
the use of military installations outside the United States and the potential for
future prohibitions or restrictions on the use of such military installations.

(B) Any efficiencies that may be gained from joint tenancy by more than
one branch of the Armed Forces at a military installation.

(4) ReVIsION.—The Secretary may revise the force-structure plan and
infrastructure inventory; If the Secretary makes such a revision, the Secretary shall
submit the revised plan or inventory to Congress not later than March 15" of the year
following the year in which such plan was first submitted. For purposes of selecting
military installations for closure or realignment under this title in the year in which a
revision is submitted, no revision of the force-structure plan or infrastructure inventory is
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authorized after that date.

(b) CERTIFICATION OF NEED FOR FURTHER CLOSURES AND REALIGNMENTS.—

(1) CERTIFICATION REQUIRED—ON the basis of the force-structure plan and
infrastructure inventory prepared under subsection (a) and the descriptions and economic
analysis prepared under such subsection, the Secretary shall include as part of the
submission of the plan and inventory—

(A) a certification regarding whether the need exists for the closure or
realignment of additional military installations; and

(B) if such need exists, a certification that the additional round of closures
and realignments would result in annual net savings for each of the military de-
partments beginning not later than six years following the commencement of such
closures and realignments.

(2) EFFECT OF FAILURE TO CERTIFY.—If the Secretary does not include the
certifications referred to in paragraph (1), the President may not commence a round for
the selection of military installations for closure and realignment under this title in the
year following submission of the force-structure plan and infrastructure inventory.

(c) COMPTROLLER GENERAL EVALUATION.—
(1) EVALUATION REQUIRED.—If the certification is provided under subsection (b),
the Comptroller General shall prepare an evaluation of the following:

(A) The force-structure plan and infrastructure inventory prepared under
subsection (a) and the final selection criteria specified in paragraph (d), including
an evaluation of the accuracy and analytical sufficiency of such plan, inventory,
and criteria.

(B) The need for the closure or realignment of additional military
installations.

(2) SuBmissioN.—The Comptroller General shall submit the evaluation to
Congress not later than 60 days after the date on which the force-structure plan and infra-
structure inventory are submitted to Congress.

(d) FINAL SELECTION CRITERIA.—

(1) IN GENERAL.—The final criteria to be used by the Secretary in making
recommendations for the closure or realignment of military installations inside the United
States under this title in 2017 shall be the military value and other criteria specified in
paragraphs (2) and (3).

(2) MILITARY VALUE CRITERIA.—The military value criteria are as follows:

(A) The current and future mission capabilities and the impact on
operational readiness of the total force of the Department of Defense, including
the impact on joint warfighting, training, and readiness.

(B) The availability and condition of land, facilities, and associated
airspace (including training areas suitable for maneuver by ground, naval, or air
forces throughout a diversity of climate and terrain areas and staging areas for the
use of the Armed Forces in homeland defense missions) at both existing and
potential receiving locations.

(C) The ability to accommodate contingency, mobilization, surge, and
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future total force requirements at both existing and potential receiving locations to

support operations and training.

(D) The cost of operations and the manpower implications.

(3) OTHER CRITERIA.—The other criteria that the Secretary shall use in making
recommendations for the closure or realignment of military installations inside the United
States under this title in 2017 are as follows:

(A) The extent and timing of potential costs and savings, including the
number of years, beginning with the date of completion of the closure or
realignment, for the savings to exceed the costs.

(B) The economic impact on existing communities in the vicinity of
military installations.

(C) The ability of the infrastructure of both the existing and potential
receiving communities to support forces, missions, and personnel.

(D) The environmental impact, including the impact of costs related to
potential environmental restoration, waste management, and environmental
compliance activities.

(e) PRIORITY GIVEN TO MILITARY VALUE.—The Secretary shall give priority
consideration to the military value criteria specified in subsection (d)(2) in the making of
recommendations for the closure or realignment of military installations.

(f) EFFECT ON DEPARTMENT AND OTHER AGENCY CosTS.—The selection criteria relating
to the cost savings or return on investment from the proposed closure or realignment of military
installations shall take into account the effect of the proposed closure or realignment on the costs
of any other activity of the Department of Defense or any other Federal agency that may be
required to assume responsibility for activities at the military installations.

(9) RELATION TO OTHER MATERIALS.—The final selection criteria specified in this
section shall be the only criteria to be used, along with the force-structure plan and infrastructure
inventory referred to in subsection (a), in making recommendations for the closure or
realignment of military installations inside the United States under this title in 2017.

(h) DoD RECOMMENDATIONS.—(1) If the Secretary makes the certifications required
under subsection (b), the Secretary shall, by no later than May 12, 2017, publish in the Federal
Register and transmit to the congressional defense committees and to the Commission a list of
the military installations inside the United States that the Secretary recommends for closure or
realignment on the basis of the force-structure plan and infrastructure inventory prepared by the
Secretary under subsection (a) and the final selection criteria specified in subsection (d) that are
applicable to the year concerned.

(2) The Secretary shall include, with the list of recommendations published and
transmitted pursuant to paragraph (1), a summary of the selection process that resulted in the
recommendation for each installation, including a justification for each recommendation. The
Secretary shall transmit the matters referred to in the preceding sentence not later than 7 days
after the date of the transmittal to the congressional defense committees and the Commission of
the list referred to in paragraph (1).

(3)(A) In considering military installations for closure or realignment, the Secretary shall
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consider all military installations inside the United States equally without regard to whether the
installation has been previously considered or proposed for closure or realignment by the
Department.

(B) In considering military installations for closure or realignment, the Secretary may not
take into account for any purpose any advance conversion planning undertaken by an affected
community with respect to the anticipated closure or realignment of an installation.

(C) For purposes of subparagraph (B), in the case of a community anticipating the
economic effects of a closure or realignment of a military installation, advance conversion
planning—

(i) shall include community adjustment and economic diversification planning
undertaken by the community before an anticipated selection of a military installation in
or near the community for closure or realignment; and

(i1) may include the development of contingency redevelopment plans, plans for
economic development and diversification, and plans for the joint use (including civilian
and military use, public and private use, civilian dual use, and civilian shared use) of the
property or facilities of the installation after the anticipated closure or realignment.

(D) In making recommendations to the Commission, the Secretary shall consider any
notice received from a local government in the vicinity of a military installation that the
government would approve of the closure or realignment of the installation,

(E) Notwithstanding the requirement in subparagraph (D), the Secretary shall make the
recommendations referred to in that subparagraph based on the force-structure plan,
infrastructure inventory, and final selection criteria otherwise applicable to such
recommendations.

(F) The recommendations shall include a statement of the result of the consideration of
any notice described in subparagraph (D) that is received with respect to a military installation
covered by such recommendations. The statement shall set forth the reasons for the result.

(4) In addition to making all information used by the Secretary to prepare the
recommendations under this subsection available to Congress (including any committee or
member of Congress), the Secretary shall also make such information available to the
Commission and the Comptroller General of the United States.

(5)(A) Each person referred to in subparagraph (B), when submitting information to the
Secretary of Defense or the Commission concerning the closure or realignment of a military
installation, shall certify that such information is accurate and complete to the best of that
persons knowledge and belief.

(B) Subparagraph (A) applies to the following persons:

(i) The Secretaries of the military departments.

(if) The heads of the Defense Agencies.

(iii) Each person who is in a position the duties of which include personal and
substantial involvement in the preparation and submission of information and
recommendations concerning the closure or realignment of military installations, as
designated in regulations which the Secretary of Defense shall prescribe, regulations
which the Secretary of each military department shall prescribe for personnel within that
military department, or regulations which the head of each Defense Agency shall
prescribe for personnel within that Defense Agency.

(6) Any information provided to the Commission by a person described in paragraph
(5)(B) shall also be submitted to the Senate and the House of Representatives to be made
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available to the Members of the House concerned in accordance with the rules of that House.
The information shall be submitted to the Senate and House of Representatives within 48 hours
after the submission of the information to the Commission.

(i) REVIEW AND RECOMMENDATIONS BY THE COMMISSION.—(1) After receiving the
recommendations from the Secretary pursuant to subsection (h) for any year, the Commission
shall conduct public hearings on the recommendations. All testimony before the Commission at a
public hearing conducted under this paragraph shall be presented under oath.

(2)(A) The Commission shall, by no later than October 1 of each year in which the
Secretary transmits recommendations to it pursuant to subsection (h), transmit to the President a
report containing the Commission's findings and conclusions based on a review and analysis of
the recommendations made by the Secretary, together with the Commission's recommendations
for closures and realignments of military installations inside the United States.

(B) Subject to subparagraphs (C) and (E), in making its recommendations, the
Commission may make changes in any of the recommendations made by the Secretary if the
Commission determines that the Secretary deviated substantially from the force-structure plan
and final criteria referred to in subsection (d)(1) in making recommendations.

(C) In the case of a change described in subparagraph (D) in the recommendations made
by the Secretary, the Commission may make the change only if—

(i) the Commission—

(1) makes the determination required by subparagraph (B);

(11) determines that the change is consistent with the force-structure plan
and final criteria referred to in subsection (d)(1);

(1) publishes a notice of the proposed change in the Federal Register not
less than 45 days before transmitting its recommendations to the President
pursuant to subparagraph (A); and

(V) conducts public hearings on the proposed change;

(ii) at least two members of the Commission visit the military installation before
the date of the transmittal of the report; and

(iii) the decision of the Commission to make the change is supported by at least
seven members of the Commission.

(D) Subparagraph (C) shall apply to a change by the Commission in the Secretary's
recommendations that would—

(i) add a military installation to the list of military installations recommended by
the Secretary for closure;

(ii) add a military installation to the list of military installations recommended by
the Secretary for realignment; or

(iii) increase the extent of a realignment of a particular military installation
recommended by the Secretary.

(E) The Commission may not consider making a change in the recommendations of the
Secretary that would add a military installation to the Secretary’s list of installations
recommended for closure or realignment unless, in addition to the requirements of subparagraph

C)—
(i) the Commission provides the Secretary with at least a 15-day period, before
making the change, in which to submit an explanation of the reasons why the installation
was not included on the closure or realignment list by the Secretary; and





O©CoO~NO O WDN PP

(ii) the decision to add the installation for Commission consideration is supported
by at least seven members of the Commission.

(F) In making recommendations under this paragraph, the Commission may not take into
account for any purpose any advance conversion planning undertaken by an affected community
with respect to the anticipated closure or realignment of a military installation.

(3) The Commission shall explain and justify in its report submitted to the President
pursuant to paragraph (2) any recommendation made by the Commission that is different from
the recommendations made by the Secretary pursuant to subsection (h). The Commission shall
transmit a copy of such report to the congressional defense committees on the same date on
which it transmits its recommendations to the President under paragraph (2).

(4) After October 1 of each year in which the Commission transmits recommendations to
the President under this subsection, the Commission shall promptly provide, upon request, to any
Member of Congress information used by the Commission in making its recommendations.

(5) The Comptroller General of the United States shall—

(A) assist the Commission, to the extent requested, in the Commission's review

and analysis of the recommendations made by the Secretary pursuant to subsection (h);

and

(B) by no later than July 1 of each year in which the Secretary makes such

recommendations, transmit to the Congress and to the Commission a report containing a

detailed analysis of the Secretary's recommendations and selection process.

(j) Review BY THE PRESIDENT.—(1) The President shall, by no later than October 15 of
each year in which the Commission makes recommendations under subsection (i), transmit to the
Commission and to the Congress a report containing the President's approval or disapproval of
the Commission's recommendations.

(2) If the President approves all the recommendations of the Commission, the President
shall transmit a copy of such recommendations to the Congress, together with a certification of
such approval.

(3) If the President disapproves the recommendations of the Commission, in whole or in
part, the President shall transmit to the Commission and the Congress the reasons for that
disapproval. The Commission shall then transmit to the President, by no later than November 18
of the year concerned, a revised list of recommendations for the closure and realignment of
military installations.

(4) If the President approves all of the revised recommendations of the Commission
transmitted to the President under paragraph (3), the President shall transmit a copy of such
revised recommendations to the Congress, together with a certification of such approval.

(5) If the President does not transmit to the Congress an approval and certification
described in paragraph (2) or (4) by December 2 of any year in which the Commission has
transmitted recommendations to the President under this title, the process by which military
installations may be selected for closure or realignment under this title with respect to that year
shall be terminated.

SEC. 2904. CLOSURE AND REALIGNMENT OF MILITARY INSTALLATIONS.

(a) IN GENERAL.—Subject to subsection (b), the Secretary shall—
(2) close all military installations recommended for closure by the Commission in
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each report transmitted to the Congress by the President pursuant to section 2903(j);

(2) realign all military installations recommended for realignment by such
Commission in each such report;

(3) carry out the privatization in place of a military installation recommended for
closure or realignment by the Commission only if privatization in place is a method of
closure or realignment of the military installation specified in the recommendations of the
Commission in such report and is determined by the Commission to be the most cost-
effective method of implementation of the recommendation;

(4) initiate all such closures and realignments no later than two years after the date
on which the President transmits a report to the Congress pursuant to section 2903(j)
containing the recommendations for such closures or realignments; and

(5) complete all such closures and realignments no later than the end of the six-
year period beginning on the date on which the President transmits the report pursuant to
section 2903(j) containing the recommendations for such closures or realignments.

(b) CONGRESSIONAL DISAPPROVAL.—(1) The Secretary may not carry out any closure or
realignment recommended by the Commission in a report transmitted from the President
pursuant to section 2903(j) if a joint resolution is enacted, in accordance with the provisions of
section 2908, disapproving such recommendations of the Commission before the earlier of—

(A) the end of the 45-day period beginning on the date on which the President
transmits such report; or
(B) the adjournment of Congress sine die for the session during which such report

IS transmitted.

(2) For purposes of paragraph (1) of this subsection and subsections (a) and (c) of section
2908, the days on which either House of Congress is not in session because of adjournment of
more than three days to a day certain shall be excluded in the computation of a period.

SEC. 2905. IMPLEMENTATION.

(@) IN GENERAL.—(1) In closing or realigning any military installation under this title, the
Secretary may—

(A) take such actions as may be necessary to close or realign any military
installation, including the acquisition of such land, the construction of such replacement
facilities, the performance of such activities, and the conduct of such advance planning
and design as may be required to transfer functions from a military installation being
closed or realigned to another military installation, and may use for such purpose funds in
the Account or funds appropriated to the Department of Defense for use in planning and
design, minor construction, or operation and maintenance;

(B) provide—

(i) economic adjustment assistance to any community located near a
military installation being closed or realigned, and
(if) community planning assistance to any community located near a
military installation to which functions will be transferred as a result of the
closure or realignment of a military installation,
if the Secretary of Defense determines that the financial resources available to the
community (by grant or otherwise) for such purposes are inadequate, and may use for
such purposes funds in the Account or funds appropriated to the Department of Defense
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for economic adjustment assistance or community planning assistance;

(C) carry out activities for the purposes of environmental restoration and
mitigation at any such installation, and shall use for such purposes funds in the Account.
(D) provide outplacement assistance to civilian employees employed by the

Department of Defense at military installations being closed or realigned, and may use

for such purpose funds in the Account or funds appropriated to the Department of

Defense for outplacement assistance to employees; and

(E) reimburse other Federal agencies for actions performed at the request of the

Secretary with respect to any such closure or realignment, and may use for such purpose

funds in the Account or funds appropriated to the Department of Defense and available

for such purpose.

(2) In carrying out any closure or realignment under this title, the Secretary shall ensure
that environmental restoration of any property made excess to the needs of the Department of
Defense as a result of such closure or realignment be carried out as soon as possible with funds
available for such purpose.

(b) MANAGEMENT AND DisPOsAL OF PROPERTY.—(1) The Administrator of General
Services shall delegate to the Secretary of Defense, with respect to excess and surplus real
property, facilities, and personal property located at a military installation closed or realigned
under this title—

(A) the authority of the Administrator to utilize excess property under subchapter

Il of chapter 5 of title 40, United States Code;

(B) the authority of the Administrator to dispose of surplus property under
subchapter I11 of chapter 5 of title 40, United States Code;
(C) the authority to dispose of surplus property for public airports under sections

47151 through 47153 of title 49, United States Code; and

(D) the authority of the Administrator to determine the availability of excess or
surplus real property for wildlife conservation purposes in accordance with the Act of

May 19, 1948 (16 U.S.C. 667b).

(2)(A) Subject to subparagraph (B) and paragraphs (3), (4), (5), and (6), the Secretary of
Defense shall exercise the authority delegated to the Secretary pursuant to paragraph (1) in
accordance with—

(1) all regulations governing the utilization of excess property and the disposal of
surplus property under subtitle 1 of title 40, United States Code; and
(i1) all regulations governing the conveyance and disposal of property under

section 13(g) of the Surplus Property Act of 1944 (50 U.S.C. App. 1622(g)).

(B) The Secretary may, with the concurrence of the Administrator of General Services—
(i) prescribe general policies and methods for utilizing excess property and
disposing of surplus property pursuant to the authority delegated under paragraph (1); and

(ii) issue regulations relating to such policies and methods, which shall supersede
the regulations referred to in subparagraph (A) with respect to that authority.

(C) The Secretary of Defense may transfer real property or facilities located at a military
installation to be closed or realigned under this title, with or without reimbursement, to a military
department or other entity (including a nonappropriated fund instrumentality) within the
Department of Defense or the Coast Guard.

(D) Before any action may be taken with respect to the disposal of any surplus real
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property or facility located at any military installation to be closed or realigned under this title,
the Secretary of Defense shall consult with the Governor of the State and the heads of the local
governments concerned for the purpose of considering any plan for the use of such property by
the local community concerned.

(E) If a military installation to be closed, realigned, or placed in an inactive status under
this title includes a road used for public access through, into, or around the installation, the
Secretary of Defense shall consult with the Governor of the State and the heads of the local
governments concerned or the purpose of considering the continued availability of the road for
public use after the installation is closed, realigned, or placed in an inactive status.

(3)(A) Not later than 6 months after the date of approval of the closure or realignment of
a military installation under this title, the Secretary, in consultation with the redevelopment
authority with respect to the installation, shall—

(1) inventory the personal property located at the installation; and

(ii) identify the items (or categories of items) of such personal property that the
Secretary determines to be related to real property and anticipates will support the
implementation of the redevelopment plan with respect to the installation.

(B) If no redevelopment authority referred to in subparagraph (A) exists with respect to
an installation, the Secretary shall consult with—

(i) the local government in whose jurisdiction the installation is wholly located; or

(i) a local government agency or State government agency designated for the
purpose of such consultation by the chief executive officer of the State in which the
installation is located.

(C)(i) Except as provided in subparagraphs (E) and (F), the Secretary may not carry out
any of the activities referred to in clause (ii) with respect to an installation referred to in that
clause until the earlier of—

(1) one week after the date on which the redevelopment plan for the
installation is submitted to the Secretary;

(11) the date on which the redevelopment authority notifies the Secretary
that it will not submit such a plan;

(1) twenty-four months after the date of approval of the closure or
realignment of the installation; or

(V) ninety days before the date of the closure or realignment of the
installation.

(i) The activities referred to in clause (i) are activities relating to the closure or
realignment of an installation to be closed or realigned under this title as follows:

(D) The transfer from the installation of items of personal property at the
installation identified in accordance with subparagraph (A).

(1) The reduction in maintenance and repair of facilities or equipment located at
the installation below the minimum levels required to support the use of such facilities or
equipment for nonmilitary purposes.

(D) Except as provided in paragraph (4), the Secretary may not transfer items of personal
property located at an installation to be closed or realigned under this title to another installation,
or dispose of such items, if such items are identified in the redevelopment plan for the
installation as items essential to the reuse or redevelopment of the installation. In connection
with the development of the redevelopment plan for the installation, the Secretary shall consult
with the entity responsible for developing the redevelopment plan to identify the items of
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personal property located at the installation, if any, that the entity desires to be retained at the
installation for reuse or redevelopment of the installation.

(E) This paragraph shall not apply to any personal property located at an installation to be
closed or realigned under this title if the property—

(1) is required for the operation of a unit, function, component, weapon, or
weapons system at another installation;

(i1) is uniquely military in character, and is likely to have no civilian use (other
than use for its material content or as a source of commonly used components);

(iii) is not required for the reutilization or redevelopment of the installation (as
jointly determined by the Secretary and the redevelopment authority);

(iv) is stored at the installation for purposes of distribution (including spare parts
or stock items); or

(v)(I) meets known requirements of an authorized program of another Federal
department or agency for which expenditures for similar property would be necessary,
and (I1) is the subject of a written request by the head of the department or agency.

(F) Notwithstanding subparagraphs (C)(i) and (D), the Secretary may carry out any
activity referred to in subparagraph (C)(ii) or (D) if the Secretary determines that the carrying out
of such activity is in the national security interest of the United States.

(4)(A) The Secretary may transfer real property and personal property located at a
military installation to be closed or realigned under this title to the redevelopment authority with
respect to the installation for purposes of job generation on the installation.

(B) The transfer of property located at a military installation under subparagraph (A) may
be for consideration at or below the estimated fair market value or without consideration. The
determination of such consideration may account for the economic conditions of the local
affected community and the estimated costs to redevelop the property. The Secretary may accept,
as consideration, a share of the revenues that the redevelopment authority receives from third-
party buyers or lessees from sales and long-term leases of the conveyed property, consideration
in kind (including goods and services), real property and improvements, or such other
consideration as the Secretary considers appropriate. The transfer of property located at a
military installation under subparagraph (A) may be made for consideration below the estimated
fair market value or without consideration only if the redevelopment authority with respect to the
installation—

(i) agrees that the proceeds from any sale or lease of the property (or any portion
thereof) received by the redevelopment authority during at least the first seven years after
the date of the initial transfer of property under subparagraph (A) shall be used to support
the economic redevelopment of, or related to, the installation; and

(i) executes the agreement for transfer of the property and accepts control of the
property within a reasonable time after the date of the property disposal record of
decision or finding of no significant impact under the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.).

(C) For purposes of subparagraph (B)(i), the use of proceeds from a sale or lease
described in such subparagraph to pay for, or offset the costs of, public investment on or related
to the installation for any of the following purposes shall be considered a use to support the
economic redevelopment of, or related to, the installation:

(i) Road construction.

(1) Transportation management facilities.
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(iii) Storm and sanitary sewer construction.

(iv) Police and fire protection facilities and other public facilities.

(v) Utility construction.

(vi) Building rehabilitation.

(vii) Historic property preservation.

(viii) Pollution prevention equipment or facilities.

(ix) Demolition.

(x) Disposal of hazardous materials generated by demolition.

(xi) Landscaping, grading, and other site or public improvements.

(xii) Planning for or the marketing of the development and reuse of the
installation.

(D) The Secretary may recoup from a redevelopment authority such portion of the
proceeds from a sale or lease described in subparagraph (B) as the Secretary determines
appropriate if the redevelopment authority does not use the proceeds to support economic
redevelopment of, or related to, the installation for the period specified in subparagraph (B).

(E)(i) The Secretary may transfer real property at an installation approved for closure or
realignment under this title (including property at an installation approved for realignment which
will be retained by the Department of Defense or another Federal agency after realignment) to
the redevelopment authority for the installation if the redevelopment authority agrees to lease,
directly upon transfer, one or more portions of the property transferred under this subparagraph
to the Secretary or to the head of another department or agency of the Federal Government.
Subparagraph (B) shall apply to a transfer under this subparagraph.

(i) A lease under clause (i) shall be for a term of not to exceed 50 years, but may provide
for options for renewal or extension of the term by the department or agency concerned.

(iii) A lease under clause (i) may not require rental payments by the United States.

(iv) A lease under clause (i) shall include a provision specifying that if the department or
agency concerned ceases requiring the use of the leased property before the expiration of the
term of the lease, the remainder of the lease term may be satisfied by the same or another
department or agency of the Federal Government using the property for a use similar to the use
under the lease. Exercise of the authority provided by this clause shall be made in consultation
with the redevelopment authority concerned.

(v) Notwithstanding clause (iii), if a lease under clause (i) involves a substantial portion
of the installation, the department or agency concerned may obtain facility services for the leased
property and common area maintenance from the redevelopment authority or the redevelopment
authority's assignee as a provision of the lease. The facility services and common area
maintenance shall be provided at a rate no higher than the rate charged to non-Federal tenants of
the transferred property. Facility services and common area maintenance covered by the lease
shall not include—

(1) municipal services that a State or local government is required by law to
provide to all landowners in its jurisdiction without direct charge; or
(1) firefighting or security-guard functions.

(F) The transfer of personal property under subparagraph (A) shall not be subject to the
provisions of subchapters Il and 111 of chapter 5 of title 40, United States Code, if the Secretary
determines that the transfer of such property is necessary for the effective implementation of a
redevelopment plan with respect to the installation at which such property is located.

(G) The provisions of section 120(h) of the Comprehensive Environmental Response,
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Compensation, and Liability Act of 1980 (42 U.S.C. 9620(h)) shall apply to any transfer of real
property under this paragraph.

(H) The Secretary may require any additional terms and conditions in connection with a
transfer under this paragraph as such Secretary considers appropriate to protect the interests of
the United States.

(5)(A) Except as provided in subparagraphs (B) and (C), the Secretary shall take such
actions as the Secretary determines necessary to ensure that final determinations under paragraph
(1) regarding whether another department or agency of the Federal Government has identified a
use for any portion of a military installation to be closed or realigned under this title, or will
accept transfer of any portion of such installation, are made not later than 6 months after the date
of approval of closure or realignment of that installation.

(B) The Secretary may, in consultation with the redevelopment authority with respect to
an installation, postpone making the final determinations referred to in subparagraph (A) with
respect to the installation for such period as the Secretary determines appropriate if the Secretary
determines that such postponement is in the best interests of the communities affected by the
closure or realignment of the installation.

(C)(i) Before acquiring non-Federal real property as the location for a new or
replacement Federal facility of any type, the head of the Federal agency acquiring the property
shall consult with the Secretary regarding the feasibility and cost advantages of using Federal
property or facilities at a military installation closed or realigned or to be closed or realigned
under this title as the location for the new or replacement facility. In considering the availability
and suitability of a specific military installation, the Secretary and the head of the Federal agency
involved shall obtain the concurrence of the redevelopment authority with respect to the
installation and comply with the redevelopment plan for the installation.

(if) Not later than 30 days after acquiring non-Federal real property as the location for a
new or replacement Federal facility, the head of the Federal agency acquiring the property shall
submit to Congress a report containing the results of the consultation under clause (i) and the
reasons why military installations referred to in such clause that are located within the area to be
served by the new or replacement Federal facility or within a 200-mile radius of the new or
replacement facility, whichever area is greater, were considered to be unsuitable or unavailable
for the site of the new or replacement facility.

(6)(A) The disposal of buildings and property located at installations approved for closure
or realignment under this title shall be carried out in accordance with this paragraph.

(B)(i) Not later than the date on which the Secretary of Defense completes the final
determinations referred to in paragraph (5) relating to the use or transferability of any portion of
an installation covered by this paragraph, the Secretary shall—

() identify the buildings and property at the installation for which the Department
of Defense has a use, for which another department or agency of the Federal Government
has identified a use, or of which another department or agency will accept a transfer;

(11) take such actions as are necessary to identify any building or property at the
installation not identified under subclause () that is excess property or surplus property;

(111) submit to the Secretary of Housing and Urban Development and to the
redevelopment authority for the installation (or the chief executive officer of the State in
which the installation is located if there is no redevelopment authority for the installation
at the completion of the determination described in the stem of this sentence) information
on any building or property that is identified under subclause (11); and
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(V) publish in the Federal Register and in a newspaper of general circulation in
the communities in the vicinity of the installation information on the buildings and
property identified under subclause (I1).

(if) Upon the recognition of a redevelopment authority for an installation covered by this
paragraph, the Secretary of Defense shall publish in the Federal Register and in a newspaper of
general circulation in the communities in the vicinity of the installation information on the
redevelopment authority.

(C)(i) State and local governments, representatives of the homeless, and other interested
parties located in the communities in the vicinity of an installation covered by this paragraph
shall submit to the redevelopment authority for the installation a notice of the interest, if any, of
such governments, representatives, and parties in the buildings or property, or any portion
thereof, at the installation that are identified under subparagraph (B)(i)(Il). A notice of interest
under this clause shall describe the need of the government, representative, or party concerned
for the buildings or property covered by the notice.

(i) The redevelopment authority for an installation shall assist the governments,
representatives, and parties referred to in clause (i) in evaluating buildings and property at the
installation for purposes of this subparagraph.

(iii) In providing assistance under clause (ii), a redevelopment authority shall—

(I) consult with representatives of the homeless in the communities in the vicinity
of the installation concerned; and

(1) undertake outreach efforts to provide information on the buildings and
property to representatives of the homeless, and to other persons or entities interested in
assisting the homeless, in such communities.

(iv) It is the sense of Congress that redevelopment authorities should begin to conduct
outreach efforts under clause (iii)(I1) with respect to an installation as soon as is practicable after
the date of approval of closure or realignment of the installation.

(D)(i) State and local governments, representatives of the homeless, and other interested
parties shall submit a notice of interest to a redevelopment authority under subparagraph (C) not
later than the date specified for such notice by the redevelopment authority.

(ii) The date specified under clause (i) shall be-

(1) in the case of an installation for which a redevelopment authority has been
recognized as of the date of the completion of the determinations referred to in paragraph
(5), not earlier than 3 months and not later than 6 months after the date of publication of
such determination in a newspaper of general circulation in the communities in the
vicinity of the installation under subparagraph (B)(i)(1V); and

(1) in the case of an installation for which a redevelopment authority is not
recognized as of such date, not earlier than 3 months and not later than 6 months after the
date of the recognition of a redevelopment authority for the installation.

(iii) Upon specifying a date for an installation under this subparagraph, the
redevelopment authority for the installation shall—

(1) publish the date specified in a newspaper of general circulation in the
communities in the vicinity of the installation concerned; and

(1) notify the Secretary of Defense of the date.

(E)(i) In submitting to a redevelopment authority under subparagraph (C) a notice of
interest in the use of buildings or property at an installation to assist the homeless, a
representative of the homeless shall submit the following:
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(1) A description of the homeless assistance program that the representative
proposes to carry out at the installation.

(1) An assessment of the need for the program.

(1) A description of the extent to which the program is or will be coordinated
with other homeless assistance programs in the communities in the vicinity of the
installation.

(V) A description of the buildings and property at the installation that are
necessary in order to carry out the program.

(V) A description of the financial plan, the organization, and the organizational
capacity of the representative to carry out the program.

(VI) An assessment of the time required in order to commence carrying out the
program.

(i1) A redevelopment authority may not release to the public any information submitted to
the redevelopment authority under clause (i)(\V) without the consent of the representative of the
homeless concerned unless such release is authorized under Federal law and under the law of the
State and communities in which the installation concerned is located.

(F)(i) The redevelopment authority for each installation covered by this paragraph shall
prepare a redevelopment plan for the installation. The redevelopment authority shall, in
preparing the plan, consider the interests in the use to assist the homeless of the buildings and
property at the installation that are expressed in the notices submitted to the redevelopment
authority under subparagraph (C).

(@i)(D In connection with a redevelopment plan for an installation, a redevelopment
authority and representatives of the homeless shall prepare legally binding agreements that
provide for the use to assist the homeless of buildings and property, resources, and assistance on
or off the installation. The implementation of such agreements shall be contingent upon the
decision regarding the disposal of the buildings and property covered by the agreements by the
Secretary of Defense under subparagraph (K) or (L).

(11) Agreements under this clause shall provide for the reversion to the redevelopment
authority concerned, or to such other entity or entities as the agreements shall provide, of
buildings and property that are made available under this paragraph for use to assist the homeless
in the event that such buildings and property cease being used for that purpose.

(iii) A redevelopment authority shall provide opportunity for public comment on a
redevelopment plan before submission of the plan to the Secretary of Defense and the Secretary
of Housing and Urban Development under subparagraph (G).

(iv) A redevelopment authority shall complete preparation of a redevelopment plan for an
installation and submit the plan under subparagraph (G) not later than 9 months after the date
specified by the redevelopment authority for the installation under subparagraph (D).

(G)(i) Upon completion of a redevelopment plan under subparagraph (F), a
redevelopment authority shall submit an application containing the plan to the Secretary of
Defense and to the Secretary of Housing and Urban Development.

(i) A redevelopment authority shall include in an application under clause (i) the
following:

(I) A copy of the redevelopment plan, including a summary of any public
comments on the plan received by the redevelopment authority under subparagraph
(F)(iii).

(11) A copy of each notice of interest of use of buildings and property to assist the
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homeless that was submitted to the redevelopment authority under subparagraph (C),
together with a description of the manner, if any, in which the plan addresses the interest
expressed in each such notice and, if the plan does not address such an interest, an
explanation why the plan does not address the interest.

(1) A summary of the outreach undertaken by the redevelopment authority under
subparagraph (C)(iii)(I1) in preparing the plan.

(V) A statement identifying the representatives of the homeless and the homeless
assistance planning boards, if any, with which the redevelopment authority consulted in
preparing the plan, and the results of such consultations.

(V) An assessment of the manner in which the redevelopment plan balances the
expressed needs of the homeless and the need of the communities in the vicinity of the
installation for economic redevelopment and other development.

(V1) Copies of the agreements that the redevelopment authority proposes to enter
into under subparagraph (F)(ii).

(H)(i) Not later than 60 days after receiving a redevelopment plan under subparagraph
(G), the Secretary of Housing and Urban Development shall complete a review of the plan. The
purpose of the review is to determine whether the plan, with respect to the expressed interest and
requests of representatives of the homeless—

(1) takes into consideration the size and nature of the homeless population in the
communities in the vicinity of the installation, the availability of existing services in such
communities to meet the needs of the homeless in such communities, and the suitability
of the buildings and property covered by the plan for the use and needs of the homeless in
such communities;

(11) takes into consideration any economic impact of the homeless assistance
under the plan on the communities in the vicinity of the installation;

(1) balances in an appropriate manner the needs of the communities in the
vicinity of the installation for economic redevelopment and other development with the
needs of the homeless in such communities;

(V) was developed in consultation with representatives of the homeless and the
homeless assistance planning boards, if any, in the communities in the vicinity of the
installation; and

(V) specifies the manner in which buildings and property, resources, and
assistance on or off the installation will be made available for homeless assistance
purposes.

(ii) It is the sense of Congress that the Secretary of Housing and Urban Development
shall, in completing the review of a plan under this subparagraph, take into consideration and be
receptive to the predominant views on the plan of the communities in the vicinity of the
installation covered by the plan.

(iii) The Secretary of Housing and Urban Development may engage in negotiations and
consultations with a redevelopment authority before or during the course of a review under
clause (i) with a view toward resolving any preliminary determination of the Secretary that a
redevelopment plan does not meet a requirement set forth in that clause. The redevelopment
authority may modify the redevelopment plan as a result of such negotiations and consultations.

(iv) Upon completion of a review of a redevelopment plan under clause (i), the Secretary
of Housing and Urban Development shall notify the Secretary of Defense and the redevelopment
authority concerned of the determination of the Secretary of Housing and Urban Development

18





O©CoO~NO O WDN PP

under that clause.

(v) If the Secretary of Housing and Urban Development determines as a result of such a
review that a redevelopment plan does not meet the requirements set forth in clause (i), a notice
under clause (iv) shall include—

(1) an explanation of that determination; and
(11) a statement of the actions that the redevelopment authority must undertake in
order to address that determination.

(D(i) Upon receipt of a notice under subparagraph (H)(iv) of a determination that a
redevelopment plan does not meet a requirement set forth in subparagraph (H)(i), a
redevelopment authority shall have the opportunity to—

(1) revise the plan in order to address the determination; and
(11) submit the revised plan to the Secretary of Defense and the Secretary of

Housing and Urban Development.

(ii) A redevelopment authority shall submit a revised plan under this subparagraph to
such Secretaries, if at all, not later than 90 days after the date on which the redevelopment
authority receives the notice referred to in clause (i).

(J)(i) Not later than 30 days after receiving a revised redevelopment plan under
subparagraph (1), the Secretary of Housing and Urban Development shall review the revised plan
and determine if the plan meets the requirements set forth in subparagraph (H)(i).

(ii) The Secretary of Housing and Urban Development shall notify the Secretary of
Defense and the redevelopment authority concerned of the determination of the Secretary of
Housing and Urban Development under this subparagraph.

(K)(i) Upon receipt of a notice under subparagraph (H)(iv) or (J)(ii) of the determination
of the Secretary of Housing and Urban Development that a redevelopment plan for an
installation meets the requirements set forth in subparagraph (H)(i), the Secretary of Defense
shall dispose of the buildings and property at the installation.

(i) For purposes of carrying out an environmental assessment of the closure or
realignment of an installation, the Secretary of Defense shall treat the redevelopment plan for the
installation (including the aspects of the plan providing for disposal to State or local
governments, representatives of the homeless, and other interested parties) as part of the
proposed Federal action for the installation.

(iii) The Secretary of Defense shall dispose of buildings and property under clause (i) in
accordance with the record of decision or other decision document prepared by the Secretary in
accordance with the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.). In
preparing the record of decision or other decision document, the Secretary shall give substantial
deference to the redevelopment plan concerned.

(iv) The disposal under clause (i) of buildings and property to assist the homeless shall be
without consideration.

(v) In the case of a request for a conveyance under clause (i) of buildings and property for
public benefit under section 550 of title 40, United States Code, or sections 47151 through 47153
of title 49, United States Code, the sponsoring Federal agency shall use the eligibility criteria set
forth in such section or subchapter Il of chapter 471 of title 49, United States Code (as the case
may be) to determine the eligibility of the applicant and use proposed in the request for the
public benefit conveyance. The determination of such eligibility should be made before
submission of the redevelopment plan concerned under subparagraph (G).

(L)(i) If the Secretary of Housing and Urban Development determines under
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subparagraph (J) that a revised redevelopment plan for an installation does not meet the
requirements set forth in subparagraph (H)(i), or if no revised plan is so submitted, that Secretary
shall—

(1) review the original redevelopment plan submitted to that Secretary under
subparagraph (G), including the notice or notices of representatives of the homeless
referred to in clause (ii)(11) of that subparagraph;

(11) consult with the representatives referred to in subclause (1), if any, for
purposes of evaluating the continuing interest of such representatives in the use of
buildings or property at the installation to assist the homeless;

(1) request that each such representative submit to that Secretary the items
described in clause (ii); and

(V) based on the actions of that Secretary under subclauses (I) and (1), and on
any information obtained by that Secretary as a result of such actions, indicate to the
Secretary of Defense the buildings and property at the installation that meet the
requirements set forth in subparagraph (H)(i).

(ii) The Secretary of Housing and Urban Development may request under clause (i)(I11)
that a representative of the homeless submit to that Secretary the following:

() A description of the program of such representative to assist the homeless.

(1) A description of the manner in which the buildings and property that the
representative proposes to use for such purpose will assist the homeless.

(I1) Such information as that Secretary requires in order to determine the
financial capacity of the representative to carry out the program and to ensure that the
program will be carried out in compliance with Federal environmental law and Federal
law against discrimination.

(IV) A certification that police services, fire protection services, and water and
sewer services available in the communities in the vicinity of the installation concerned
are adequate for the program.

(iii) Not later than 90 days after the date of the receipt of a revised plan for an installation
under subparagraph (J), the Secretary of Housing and Urban Development shall—

() notify the Secretary of Defense and the redevelopment authority concerned of
the buildings and property at an installation under clause (i)(IV) that the Secretary of
Housing and Urban Development determines are suitable for use to assist the homeless;
and

(11 notify the Secretary of Defense of the extent to which the revised plan meets
the criteria set forth in subparagraph (H)(i).

(iv)(1) Upon notice from the Secretary of Housing and Urban Development with respect
to an installation under clause (iii), the Secretary of Defense shall dispose of buildings and
property at the installation in consultation with the Secretary of Housing and Urban
Development and the redevelopment authority concerned.

(1) For purposes of carrying out an environmental assessment of the closure or
realignment of an installation, the Secretary of Defense shall treat the redevelopment plan
submitted by the redevelopment authority for the installation (including the aspects of the plan
providing for disposal to State or local governments, representatives of the homeless, and other
interested parties) as part of the proposed Federal action for the installation. The Secretary of
Defense shall incorporate the notification of the Secretary of Housing and Urban Development
under clause (iii)(l) as part of the proposed Federal action for the installation only to the extent, if
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any, that the Secretary of Defense considers such incorporation to be appropriate and consistent
with the best and highest use of the installation as a whole, taking into consideration the
redevelopment plan submitted by the redevelopment authority.

(1) The Secretary of Defense shall dispose of buildings and property under subclause (1)
in accordance with the record of decision or other decision document prepared by the Secretary
in accordance with the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.). In
preparing the record of decision or other decision document, the Secretary shall give deference to
the redevelopment plan submitted by the redevelopment authority for the installation.

(V) The disposal under subclause (1) of buildings and property to assist the homeless
shall be without consideration.

(V) In the case of a request for a conveyance under subclause (I) of buildings and
property for public benefit under section 550 of title 40, United States Code, or sections 47151
through 47153 of title 49, United States Code, the sponsoring Federal agency shall use the
eligibility criteria set forth in such section or subchapter 11 of chapter 471 of title 49, United
States Code (as the case may be) to determine the eligibility of the applicant and use proposed in
the request for the public benefit conveyance. The determination of such eligibility should be
made before submission of the redevelopment plan concerned under subparagraph (G).

(M)(i) In the event of the disposal of buildings and property of an installation pursuant to
subparagraph (K) or (L), the redevelopment authority for the installation shall be responsible for
the implementation of and compliance with agreements under the redevelopment plan described
in that subparagraph for the installation.

(ii) If a building or property reverts to a redevelopment authority under such an
agreement, the redevelopment authority shall take appropriate actions to secure, to the maximum
extent practicable, the utilization of the building or property by other homeless representatives to
assist the homeless. A redevelopment authority may not be required to utilize the building or
property to assist the homeless.

(N) The Secretary of Defense may postpone or extend any deadline provided for under
this paragraph in the case of an installation covered by this paragraph for such period as the
Secretary considers appropriate if the Secretary determines that such postponement is in the
interests of the communities affected by the closure or realignment of the installation. The
Secretary shall make such determinations in consultation with the redevelopment authority
concerned and, in the case of deadlines provided for under this paragraph with respect to the
Secretary of Housing and Urban Development, in consultation with the Secretary of Housing and
Urban Development.

(O) For purposes of this paragraph, the term “communities in the vicinity of the
installation”, in the case of an installation, means the communities that constitute the political
jurisdictions (other than the State in which the installation is located) that comprise the
redevelopment authority for the installation.

(P) For purposes of this paragraph, the term “other interested parties”, in the case of an
installation, includes any parties eligible for the conveyance of property of the installation under
section 550 of title 40, United States Code, or sections 47151 through 47153 of title 49, United
States Code, whether or not the parties assist the homeless.

(7)(A) Subject to subparagraph (C), the Secretary may enter into agreements (including
contracts, cooperative agreements, or other arrangements for reimbursement) with local
governments for the provision of police or security services, fire protection services, airfield
operation services, or other community services by such governments at military installations to
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be closed under this title, or at facilities not yet transferred or otherwise disposed of in the case of
installations closed under this title, if the Secretary determines that the provision of such services
under such agreements is in the best interests of the Department of Defense.

(B) The Secretary may exercise the authority provided under this paragraph without
regard to the provisions of chapter 146 of title 10, United States Code.

(C) The Secretary may not exercise the authority under subparagraph (A) with respect to
an installation earlier than 180 days before the date on which the installation is to be closed.

(D) The Secretary shall include in a contract for services entered into with a local
government under this paragraph a clause that requires the use of professionals to furnish the
services to the extent that professionals are available in the area under the jurisdiction of such
government.

(c) APPLICABILITY OF NATIONAL ENVIRONMENTAL PoLICY ACT OF 1969.—(1) The
provisions of the National Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.) shall not
apply to the actions of the President, the Commission, and, except as provided in paragraph (2),
the Department of Defense in carrying out this title.

(2)(A) The provisions of the National Environmental Policy Act of 1969 shall apply to
actions of the Department of Defense under this title (i) during the process of property disposal,
and (ii) during the process of relocating functions from a military installation being closed or
realigned to another military installation after the receiving installation has been selected but
before the functions are relocated.

(B) In applying the provisions of the National Environmental Policy Act of 1969 to the
processes referred to in subparagraph (A), the Secretary of Defense and the Secretary of the
military departments concerned shall not have to consider—

(1) the need for closing or realigning the military installation which has been
recommended for closure or realignment by the Commission;

(i) the need for transferring functions to any military installation which has been
selected as the receiving installation; or

(i) military installations alternative to those recommended or selected.

(3) A civil action for judicial review, with respect to any requirement of the National
Environmental Policy Act of 1969 to the extent such Act is applicable under paragraph (2), of
any act or failure to act by the Department of Defense during the closing, realigning, or
relocating of functions referred to in clauses (i) and (ii) of paragraph (2)(A), may not be brought
more than 60 days after the date of such act or failure to act.

(d) WalvErR.—The Secretary of Defense may close or realign military installations under
this title without regard to—
(1) any provision of law restricting the use of funds for closing or realigning
military installations included in any appropriations or authorization Act; and
(2) sections 2662 and 2687 of title 10, United States Code.

(e) TRANSFER AUTHORITY IN CONNECTION WITH PAYMENT OF ENVIRONMENTAL
REMEDIATION CosTs.—(1)(A) Subject to paragraph (2) of this subsection and section 120(h) of
the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42
U.S.C. 9620(h)), the Secretary may enter into an agreement to transfer by deed real property or
facilities referred to in subparagraph (B) with any person who agrees to perform all
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environmental restoration, waste management, and environmental compliance activities that are
required for the property or facilities under Federal and State laws, administrative decisions,
agreements (including schedules and milestones), and concurrences.

(B) The real property and facilities referred to in subparagraph (A) are the real property
and facilities located at an installation closed or to be closed, or realigned or to be realigned,
under this title that are available exclusively for the use, or expression of an interest in a use, of a
redevelopment authority under subsection (b)(6)(F) during the period provided for that use, or
expression of interest in use, under that subsection. The real property and facilities referred to in
subparagraph (A) are also the real property and facilities located at an installation approved for
closure or realignment under this title after 2001 that are available for purposes other than to
assist the homeless.

(C) The Secretary may require any additional terms and conditions in connection with an
agreement authorized by subparagraph (A) as the Secretary considers appropriate to protect the
interests of the United States.

(2) A transfer of real property or facilities may be made under paragraph (1) only if the
Secretary certifies to Congress that—

(A) the costs of all environmental restoration, waste management, and
environmental compliance activities otherwise to be paid by the Secretary with respect to
the property or facilities are equal to or greater than the fair market value of the property
or facilities to be transferred, as determined by the Secretary; or

(B) if such costs are lower than the fair market value of the property or facilities,
the recipient of the property or facilities agrees to pay the difference between the fair
market value and such costs.

(3) In the case of property or facilities covered by a certification under paragraph (2)(A),
the Secretary may pay the recipient of such property or facilities an amount equal to the lesser
of—

(A) the amount by which the costs incurred by the recipient of such property or
facilities for all environmental restoration, waste, management, and environmental
compliance activities with respect to such property or facilities exceed the fair market
value of such property or facilities as specified in such certification; or

(B) the amount by which the costs (as determined by the Secretary) that would
otherwise have been incurred by the Secretary for such restoration, management, and
activities with respect to such property or facilities exceed the fair market value of such
property or facilities as so specified
(4) As part of an agreement under paragraph (1), the Secretary shall disclose to the person

to whom the property or facilities will be transferred any information of the Secretary regarding
the environmental restoration, waste management, and environmental compliance activities
described in paragraph (1) that relate to the property or facilities. The Secretary shall provide
such information before entering into the agreement.

(5) Nothing in this subsection shall be construed to modify, alter, or amend the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42 U.S.C.
9601 et seq.) or the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.).

(6) Section 330 of the National Defense Authorization Act for Fiscal Year 1993 (Public
Law 102-484; 10 U.S.C. 2687 note) shall not apply to any transfer under this subsection to
persons or entities described in subsection (a)(2) of such section 330, except in the case of
releases or threatened releases not disclosed pursuant to paragraph (4).
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SEC. 2906. DEPARTMENT OF DEFENSE BASE CLOSURE ACCOUNT 2014.

(@) IN GENERAL.—(1) If the Secretary makes the certifications required under section
2903(b), there shall be established on the books of the Treasury an account to be known as the
“Department of Defense Base Closure Account 2014 (in this section referred to as the
“Account”). The Account shall be administered by the Secretary as a single account.

(2) There shall be deposited into the Account—

(A) funds authorized for and appropriated to the Account;

(B) any funds that the Secretary may, subject to approval in an appropriation Act,
transfer to the Account from funds appropriated to the Department of Defense for any
purpose, except that such funds may be transferred only after the date on which the
Secretary transmits written notice of, and justification for, such transfer to the con-
gressional defense committees; and

(C) except as provided in subsection (d), proceeds received from the lease,
transfer, or disposal of any property at a military installation that is closed or realigned
under this title.

(3) The Account shall be closed at the time and in the manner provided for appropriation
accounts under section 1555 of title 31, United States Code. Unobligated funds which remain in
the Account upon closure shall be held by the Secretary of the Treasury until transferred by law
after the congressional defense committees receive the final report transmitted under subsection

©(),

(b) Use OF FuNDs.—(1) The Secretary may use the funds in the Account only for the
purposes described in section 2905 with respect to military installations approved for closure or
realignment under this title.

(2) When a decision is made to use funds in the Account to carry out a construction
project under section 2905(a) and the cost of the project will exceed the maximum amount au-
thorized by law for a minor military construction project, the Secretary shall notify in writing the
congressional defense committees of the nature of, and justification for, the project and the
amount of expenditures for’ such project. Any such construction project may be carried out
without regard to section 2802(a) of title 10, United States Code.

(c) ReporTs.—(1)(A) No later than 60 days after the end of each fiscal year in which the
Secretary carries out activities under this title using amounts in the Account, the Secretary shall
transmit a report to the congressional defense committees of—

(i) the amount and nature of the deposits into, and the expenditures from, the
Account during such fiscal year;

(i) the amount and nature of other expenditures made pursuant to section 2905(a)
during such fiscal year;

(iii) the amount and nature of anticipated deposits to be made into, and the
anticipated expenditures to be made from, the Account during the first fiscal year
commencing after the submission of the report; and

(iv) the amount and nature of anticipated expenditures to be made pursuant to
section 2905(a) during the first fiscal year commencing after the submission of the report.
(B) The report for a fiscal year shall include the following:
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(i) The obligations and expenditures from the Account during the fiscal year,
identified by subaccount and installation, for each military department and Defense
Agency.

(ii) The fiscal year in which appropriations for such expenditures were made and
the fiscal year in which finds were obligated for such expenditures.

(iii) Each military construction project for which such obligations and
expenditures were made, identified by installation and project title.

(iv) A description and explanation of the extent, if any, to which expenditures for
military construction projects for the fiscal year differed from proposals for projects and
funding levels that were included in the justification transmitted to Congress under
section 2907(1), or otherwise, for the funding proposals for the Account for such fiscal
year, including an explanation of—

(1) any failure to carry out military construction projects that were so
proposed; and

(1) any expenditures for military construction projects that were not so

proposed.

(v) An estimate of the net revenues to be received from property disposals to be
completed during the first fiscal year commencing after the submission of the report at
military installations approved for closure or realignment under this title.

(2) No later than 60 days after the closure of the Account under subsection (a)(3), the
Secretary shall transmit to the congressional defense committees a report containing an ac-
counting of—

(A) all the funds deposited into and expended from the Account or otherwise
expended under this title with respect to such installations; and

(B) any amount remaining in the Account.

(d) DisposAL OR TRANSFER OF COMMISSARY STORES AND PROPERTY PURCHASED WITH
NONAPPROPRIATED FUNDS.—(1) If any real property or facility acquired, constructed, or
improved (in whole or in part) with commissary store funds or nonappropriated funds is
transferred or disposed of in connection with the closure or realignment of a military installation
under this title, a portion of the proceeds of the transfer or other disposal of property on that
installation shall be deposited in the reserve account established under section 204(b)(7)(C) of
the Defense Authorization Amendments and Base Closure and Realignment Act (10 U.S.C. 2687
note).

(2) The amount so deposited shall be equal to the depreciated value of the investment
made with such funds in the acquisition, construction, or improvement of that particular real
property or facility. The depreciated value of the investment shall be computed in accordance
with regulations prescribed by the Secretary.

(3) The Secretary may use amounts in the reserve account, without further appropriation,
for the purpose of acquiring, constructing, and improving—

(A) commissary stores; and
(B) real property and facilities for nonappropriated fund instrumentalities.

(4) As used in this subsection:

(A) The term “commissary store funds” means funds received from the
adjustment of, or surcharge on, selling prices at commissary stores fixed under section

2685 of title 10, United States Code.
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(B) The term “nonappropriated funds” means funds received from a
nonappropriated fund instrumentality.

(C) The term “nonappropriated fund instrumentality” means an instrumentality of
the United States under the jurisdiction of the Armed Forces (including the Army and Air
Force Exchange Service, the Navy Resale and Services Support Office, and the Marine
Corps exchanges) which is conducted for the comfort, pleasure, contentment, or physical
or mental improvement of members of the Armed Forces.

(e) ACCOUNT EXCLUSIVE SOURCE OF FUNDS FOR ENVIRONMENTAL RESTORATION
ProJeCcTs.—EXxcept for funds deposited into the Account under subsection (a), funds
appropriated to the Department of Defense may not be used for purposes described in section
2905(a)(1)(C). The prohibition in this subsection shall expire upon the closure of the Account
under subsection (a)(3).

(f) AUTHORIZED COST AND SCcOPE OF WORK VARIATIONS.—(1) Subject to paragraphs (2)
and (3), the cost authorized for a military construction project or military family housing project
to be carried out using funds in the Account may not be increased or reduced by more than 20
percent or $ 2,000,000, whichever is less, of the amount specified for the project in the
conference report to accompany the Military Construction Authorization Act authorizing the
project. The scope of work for such a project may not be reduced by more than 25 percent from
the scope specified in the most recent budget documents for the projects listed in such
conference report.

(2) Paragraph (1) shall not apply to a military construction project or military family
housing project to be carried out using funds in the Account with an estimated cost of less than
$5,000,000, unless the project has not been previously identified in any budget submission for
the Account and exceeds the applicable minor construction threshold under section 2805 of title
10, United States Code.

(3) The limitation on cost or scope variation in paragraph (1) shall not apply if the
Secretary of Defense makes a determination that an increase or reduction in cost or a reduction in
the scope of work for a military construction project or military family housing project to be
carried out using funds in the Account needs to be made for the sole purpose of meeting unusual
variations in cost or scope. If the Secretary makes such a determination, the Secretary shall
notify the congressional defense committees of the variation in cost or scope not later than 21
days before the date on which the variation is made in connection with the project or, if the
notification is provided in an electronic medium pursuant to section 480 of title 10, United States
Code, not later than 14 days before the date on which the variation is made. The Secretary shall
include the reasons for the variation in the notification.

SEC. 2907. REPORTS.

(a) REPORTING REQUIREMENT.—AS part of the budget request for fiscal year 2019 and for
each fiscal year thereafter through fiscal year 2030 for the Department of Defense, the Secretary
shall transmit to the congressional defense committees—

(1) a schedule of the closure actions to be carried out under this title in the fiscal
year for which the request is made and an estimate of the total expenditures required and
cost savings to be achieved by each such closure and of the time period in which these
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savings are to be achieved in each case, together with the Secretary's assessment of the
environmental effects of such actions;

(2) a description of the military installations, including those under construction
and those planned for construction, to which functions are to be transferred as a result of
such closures, together with the Secretary's assessment of the environmental effects of
such transfers;

(3) a description of the closure actions already carried out at each military
installation since the date of the installation’s approval for closure under this title and the
current status of the closure of the installation, including whether—

(A) a redevelopment authority has been recognized by the Secretary for
the installation;

(B) the screening of property at the installation for other Federal use has
been completed; and

(C) a redevelopment plan has been agreed to by the redevelopment
authority for the installation;

(4) a description of redevelopment plans for military installations approved for
closure under this title, the quantity of property remaining to be disposed of at each
installation as part of its closure, and the quantity of property already disposed of at each
installation;

(5) a list of the Federal agencies that have requested property during the screening
process for each military installation approved for closure under this title, including the
date of transfer or anticipated transfer of the property to such agencies, the acreage
involved in such transfers, and an explanation for any delays in such transfers;

(6) a list of known environmental remediation issues at each military installation
approved for closure under this title, including the acreage affected by these issues, an
estimate of the cost to complete such environmental remediation, and the plans (and
timelines) to address such environmental remediation; and

(7) an estimate of the date for the completion of all closure actions at each
military installation approved for closure or realignment under this title.

SEC. 2908. CONGRESSIONAL CONSIDERATION OF COMMISSION REPORT.

(a) TERMS OF THE RESOLUTION.—For purposes of section 2904(b), the term “joint

resolution” means only a joint resolution which is introduced within the 10-day period beginning
on the date on which the President transmits the report to the Congress under section 2903(j),

and—

(1) which does not have a preamble;

(2) the matter after the resolving clause of which is as follows: “That Congress
disapproves the recommendations of the Defense Base Closure and Realignment
Commission as submitted by the President on “, the blank space being filled in
with the appropriate date; and

(3) the title of which is as follows: “Joint resolution disapproving the
recommendations of the Defense Base Closure and Realignment Commission.”.

(b) REFERRAL.—A resolution described in subsection (a) that is introduced in the House

of Representatives shall be referred to the Committee on Armed Services of the House of
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Representatives. A resolution described in subsection (a) introduced in the Senate shall be
referred to the Committee on Armed Services of the Senate.

(c) DiscHARGE.—If the committee to which a resolution described in subsection (a) is
referred has not reported such a resolution (or an identical resolution) by the end of the 20-day
period beginning on the date on which the President transmits the report to the Congress under
section 2903(j), such committee shall be, at the end of such period, discharged from further
consideration of such resolution, and such resolution shall be placed on the appropriate calendar
of the House involved.

(d) CoNsIDERATION.—(1) On or after the third day after the date on which the committee
to which such a resolution is referred has reported, or has been discharged (under subsection (c))
from further consideration of, such a resolution, it is in order (even though a previous motion to
the same effect has been disagreed to) for any Member of the respective House to move to
proceed to the consideration of the resolution. A member may make the motion only on the day
after the calendar day on which the Member announces to the House concerned the Member's
intention to make the motion, except that, in the case of the House of Representatives, the motion
may be made without such prior announcement if the motion is made by direction of the
committee to which the resolution was referred. All points of order against the resolution
(and against consideration of the resolution) are waived. The motion is highly privileged in the
House of Representatives and is privileged in the Senate and is not debatable. The motion is not
subject to amendment, or to a motion to postpone, or to a motion to proceed to the consideration
of other business. A motion to reconsider the vote by which the motion is agreed to or disagreed
to shall not be in order. If a motion to proceed to the consideration of the resolution is agreed to,
the respective House shall immediately proceed to consideration of the joint resolution without
intervening motion, order, or other business, and the resolution shall remain the unfinished
business of the respective House until disposed of.

(2) Debate on the resolution, and on all debatable motions and appeals in connection
therewith, shall be limited to not more than 2 hours, which shall be divided equally between
those favoring and those opposing the resolution. An amendment to the resolution is not in order.
A motion further to limit debate is in order and not debatable. A motion to postpone, or a motion
to proceed to the consideration of other business, or a motion to recommit the resolution is not in
order. A motion to reconsider the vote by which the resolution is agreed to or disagreed to is not
in order.

(3) Immediately following the conclusion of the debate on a resolution described in
subsection (a) and a single quorum call at the conclusion of the debate if requested in accordance
with the rules of the appropriate House, the vote on final passage of the resolution shall occur.

(4) Appeals from the decisions of the Chair relating to the application of the rules of the
Senate or the House of Representatives, as the case may be, to the procedure relating to a
resolution described in subsection (a) shall be decided without debate.

(e) CoNSIDERATION BY OTHER House.—(1) If, before the passage by one House of a
resolution of that House described in subsection (a), that House receives from the other House a
resolution described in subsection (a), then the following procedures shall apply:

(A) The resolution of the other House shall not be referred to a committee and
may not be considered in the House receiving it except in the case of final passage as
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provided in subparagraph (B)(ii).
(B) With respect to a resolution described in subsection (a) of the House receiving
the resolution—
(i) the procedure in that House shall be the same as if no resolution had
been received from the other House; but
(ii) the vote on final passage shall be on the resolution of the other House.
(2) Upon disposition of the resolution received from the other House, it shall no longer be
in order to consider the resolution that originated in the receiving House.

(f) RULES OF THE SENATE AND HOUSE.—This section is enacted by Congress—

(1) as an exercise of the rulemaking power of the Senate and House of
Representatives, respectively, and as such it is deemed a part of the rules of each House,
respectively, but applicable only with respect to the procedure to be followed in that
House in the case of a resolution described in subsection (a), and it supersedes other rules
only to the extent that it is inconsistent with such rules; and

(2) with full recognition of the constitutional right of either House to change the
rules (so far as relating to the procedure of that House) at any time, in the same manner,
and to the same extent as in the case of any other rule of that House.

SEC. 2909. RESTRICTION ON OTHER BASE CLOSURE AUTHORITY.

(a) IN GENERAL.—EXcept as provided in subsection (c), during the period beginning on
the date of the enactment of this Act, and ending on April 15, 2018, this title shall be the
exclusive authority for selecting for closure or realignment, or for carrying out any closure or
realignment of, a military installation inside the United States.

(b) RESTRICTION.—EXcept as provided in subsection (c), none of the funds available to
the Department of Defense may be used, other than under this title, during the period specified in
subsection (a)—

(1) to identify, through any transmittal to the Congress or through any other
public announcement or notification, any military installation inside the United States as
an installation to be closed or realigned or as an installation under consideration for
closure or realignment; or

(2) to carry out any closure or realignment of a military installation inside the
United States.

(c) ExcepTiON.—Nothing in this title affects the authority of the Secretary to carry out
closures and realignments to which section 2687 of title 10, United States Code, is not
applicable, including closures and realignments carried out for reasons of national security or a
military emergency referred to in subsection (c) of such section.

SEC. 2910. DEFINITIONS.
As used in this title:

(1) The term “Account” means the Department of Defense Base Closure Account
established by section 2906(a)(1).
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1 (2) The term ““congressional defense committees” means the Committee on
2 Armed Services and the Committee on Appropriations of the Senate and the Committee
3 on Armed Services and the Committee on Appropriations of the House of
4 Representatives.
5 (3) The term “Commission” means the Commission established by section 2902.
6 (4) The term “military installation” means a base, camp, post, station, yard,
7 center, homeport facility for any ship, or other activity under the jurisdiction of the
8 Department of Defense, including any leased facility. Such term does not include any
9 facility used primarily for civil works, rivers and harbors projects, flood control, or other
10 projects not under the primary jurisdiction or control of the Department of Defense.
11 (5) The term “realignment” includes any action which both reduces and relocates
12 functions and civilian personnel positions but does not include a reduction in force
13 resulting from workload adjustments, reduced personnel or funding levels, or skill
14 imbalances.
15 (6) The term “Secretary” means the Secretary of Defense.
16 (7) The term “United States” means the 50 States, the District of Columbia, the
17 Commonwealth of Puerto Rico, Guam, the Virgin Islands, American Samoa, and any
18 other commonwealth, territory, or possession of the United States.
19 (8) The term ““date of approval”, with respect to a closure or realignment of an
20 installation, means the date on which the authority of Congress to disapprove a
21 recommendation of closure or realignment, as the case may be, of such installation under
22 this title expires.
23 (9) The term “redevelopment authority”, in the case of an installation to be closed
24 or realigned under this title, means any entity (including an entity established by a State
25 or local government) recognized by the Secretary of Defense as the entity responsible for
26 developing the redevelopment plan with respect to the installation or for directing the
27 implementation of such plan.
28 (10) The term “redevelopment plan” in the case of an installation to be closed or
29 realigned under this title, means a plan that—
30 (A) is agreed to by the local redevelopment authority with respect to the
31 installation; and
32 (B) provides for the reuse or redevelopment of the real property and
33 personal property of the installation that is available for such reuse and
34 redevelopment as a result of the closure or realignment of the installation.
35 (11) The term “representative of the homeless” has the meaning given such term
36 in section 501(i)(4) of the Stewart B. McKinney Homeless Assistance Act (42 U.S.C.
37 11411(i)(4)).
38
39 SEC. 2911. TREATMENT AS A BASE CLOSURE LAW FOR PURPOSES OF OTHER
40 PROVISIONS OF LAW.
41
42 (a) DEFINITION OF “BASE CLOSURE LAW” IN TITLE 10.—Section 101(a)(17) of title 10,
43  United States Code, is amended by adding at the end the following new subparagraph:
44 “(D) The Defense Base Closure and Realignment Act of 2014.”.
45
46 (b) DEFINITION OF “BASE CLOSURE LAW” IN OTHER LAWS.—
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(1) Section 131(b) of Public Law 107-249 (10 U.S.C. 221 note) is amended by
striking “means” and all that follows and inserting “has the meaning given the term ‘base
closure law’ in section 101(a)(17) of title 10, United States Code.”.

(2) Section 1334(k)(1) of the National Defense Authorization Act for Fiscal Year
1994 (Public Law 103-160; 10 U.S.C. 2701 note) is amended by adding at the end the
following new subparagraph:

“(C) The Defense Base Closure and Realignment Act of 2014.”.

(3) Section 2918(a)(1) of the National Defense Authorization Act for Fiscal Year
1994 (Public Law 103-160; 10 U.S.C. 2687 note) is amended by adding at the end the
following new subparagraph:

“(C) The Defense Base Closure and Realignment Act of 2014.”.

SEC. 2912. CONFORMING AMENDMENTS.

(a) DEPOSIT AND USE OF LEASE PROCEEDS.—Section 2667(e) of title 10, United States
Code, is amended—
(1) in paragraph (5), by striking “on or after January 1, 2005,” and inserting “from
January 1, 2005 through December 31, 2005,”; and
(2) by adding at the end the following new paragraph:

“(6) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law on or after
January 1, 2006, shall be deposited into the account established under section 2906 of the
Defense Base Closure and Realignment Act of 2014.”.

(b) REQUESTS BY PUBLIC AGENCIES FOR PROPERTY FOR PUBLIC AIRPORTS.—Section
47151(g) of title 49, United States Code, is amended by striking “section 2687 of title 10, section
201 of the Defense Authorization Amendments and Base Closure and Realignment Act (10
U.S.C. 2687 note), or section 2905 of the Defense Base Closure and Realignment Act of 1990
(10 U.S.C. 2687 note)” and inserting “a base closure law, as that term is defined in section
101(a)(17) of title 10,”.

(c) REsTORED LEAVE.—Section 6304(d)(3)(A) of title 5, United States Code, is amended
by striking “the Defense Base Closure and Realignment Act of 1990 (part A of title XXIX of
Public Law 101-510; 10 U.S.C. 2687 note)” and inserting “a base closure law, as that term is
defined in section 101(a)(17) of title 10,”.

Section-by-Section Analysis
This proposal would authorize one new round of base closures and realignments, in 2017,
using the statutory commission process that has proven, repeatedly, to be the only effective and

fair way to eliminate excess Department of Defense (DoD) infrastructure and to reconfigure
what must remain.
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The Department is facing a serious problem created by the tension of declining budgets,
reductions in force structure, and limited flexibility to adapt our infrastructure accordingly. We
need to find a way to strike the right balance, so infrastructure does not drain resources from the
warfighter. Our goal is therefore a BRAC focused on efficiency and savings, and it is a goal we
believe is eminently achievable.

The Department is aware that Congress has raised a number of concerns regarding the
Department’s request for another BRAC round:

e DoD had not budgeted for the upfront costs of BRAC;

e DoD should look overseas first;

¢ DoD has not demonstrated existing excess warrants another round; and

e BRAC 2005 round was more costly than estimated, outweighing its savings.

As further explained below, the Department has addressed each such concern and therefore looks
forward to Congress favorably considering its request.

BRAC is in the Budget

In both the FY 2014 and the FY 2015 President’s Budgets we programmed for BRAC
implementation costs. In the FY 2015 President’s Budget there is a funding wedge of $1.6B in
FY2018 and FY2019 for BRAC implementation. Additionally, there is $3 million in the
Defense-wide O&M account to begin funding the infrastructure review and analytical
preparations necessary to provide a recommendation list to a 2017 BRAC Commission.

European Infrastructure Consolidation is Underway

We have embarked on the European Infrastructure Consolidation effort which is intended to
provide a list of consolidation options from which the leadership can make investment decisions.
We expect to present these options to senior leaders this Spring.

The Department Has Excess Capacity

In 2004, DoD conducted a capacity assessment that indicated it had 24% aggregate excess
capacity. In BRAC 2005, the Department reduced only 3.4% of its infrastructure, as measured in
Plant Replacement Value — far short of the aggregate excess indicated in the 2004 study.
Coupled with force structure reductions subsequent to that analysis — particularly Army
personnel (from 570,000 to 450,000 or lower), Marine Corps personnel (from 202,000 to
182,000 or lower) and Air Force force structure (reduced by 500 aircraft) — the presence of
excess capacity is evident.

Furthermore, the Department is requesting a future BRAC round using a process similar to that
which was used in the 2005 round which begins with a requirement to confirm the existence of
excess capacity and the need for BRAC. Based on the legislation, the Department prepares a 20-
year force structure plan and a comprehensive installation inventory. Using those, it prepares a
report for Congress in which it must describe the infrastructure necessary to support the force
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structure, identify areas of excess, analyze the effect of closures and realignments on the excess
capacity, and certify that BRAC is needed and that it will produce savings. Only after providing
that certification is the Department authorized to proceed with the BRAC round.

BRAC 2017 Will Focus on Eliminating Excess Capacity and Securing Savings

Historically, savings from BRAC have been substantial. The first four rounds of BRAC (1988,
1991, 1993 and 1995) are producing a total of about $8 billion and BRAC 2005 is producing an
additional $4 billion in annual, recurring savings. This $12 billion total represents the savings
that the Department realizes each and every year as a result of the avoided costs for base
operating support, personnel, and leasing costs that BRAC actions have made possible.

A considerable proportion of the opposition to a new BRAC round is the cost of BRAC 2005 —
specifically, the $35 billion it cost compared to the original $21 billion projection. The
Government Accountability Office has validated the $4 billion in recurring savings associated
with the round, so its savings is not in question. Simply put, we cannot afford another $35
billion BRAC round. However, the key factor that drove the cost of the last BRAC round was
the willingness of the Department, the BRAC Commission, and Congress to accept
recommendations that were not designed to save money.

The reality is that there were really two parallel BRAC rounds conducted in 2005: one focused
on Transformation and one focused on Efficiency. If we are given BRAC authority, a new round
would focus on eliminating excess capacity instead of the more costly restructuring that
characterized the “transformational” BRAC 2005 round.

Last year, the Department conducted an analysis of the payback from BRAC 2005
recommendations. It found that nearly half of the recommendations from the last round were
focused on taking advantage of transformational opportunities that were available only under
BRAC - to move forces and functions where they made sense, even if doing so would not save
much money. In BRAC 2005, 33 of the 222 recommendations had no recurring savings and 70
recommendations took over 7 years to pay back. They were pursued because the realignment
itself was important, not the savings.

This “Transformation BRAC” cost just over $29 billion and resulted in a small proportion of the
savings from the last round, but it allowed the Department to redistribute its forces in ways that
are otherwise extraordinarily difficult outside of a BRAC round. It was an opportunity that the
Department seized and Congress supported while budgets were high.

The remaining recommendations made under BRAC 2005 paid back in less than 7 years, even
after experiencing cost growth. This “Efficiency BRAC” cost only $6 billion (out of $35 billion)
with an annual payback of $3 billion (out of $4 billion). This part of BRAC 2005 paid for itself
speedily and will rack up savings for the Department in perpetuity. It was very similar to
previous BRAC rounds and very similar to what we envision for a future BRAC round. In
today’s environment, a $6 billion investment that yields a $3 billion annual payback would be
extraordinarily welcome. In today’s environment, we need an Efficiency BRAC.
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In addition to being a proven process that yields significant savings, BRAC has other advantages.
The BRAC process is comprehensive and thorough. Examining all installations and conducting
thorough capacity and military value analyses using certified data enable rationalization of our
infrastructure in alignment with the strategic imperatives detailed in the 20-year force structure
plan. The merits of such an approach are twofold. First, a comprehensive analysis ensures that
the Department considers a broad spectrum of approaches beyond the existing configuration to
increase military value and align with our strategy. Second, the process is auditable and logical
which enables independent review by the Commission and affected communities. In its 2013
report GAO stated: - "We have reported that DoD's process for conducting its BRAC 2005
analysis was generally logical, reasoned and well documented and we continue to believe the
process remains fundamentally sound."

Additionally, and of primary importance, is the BRAC requirement for an “All or None” review
by the President and Congress, which prevents either from picking and choosing among the
Commission’s recommendations. Together with the provision for an independent commission,
this all-or-none element is what insulates BRAC from politics, removing both partisan and
parochial influence, and demonstrating that all installations were treated equally and fairly. It is
worth noting that the process validates the importance of those bases that remain and are then
deserving of continued investment of scarce taxpayer resources.

The Department’s legal obligation to close and realign installations as recommended by the
Commission by a date certain, ensures that all actions will be carried out instead of being
endlessly reconsidered. That certainty also facilitates economic reuse planning by impacted
communities.

Finally, after closure, the Department has a sophisticated and collaborative process to transition
the property for reuse. The Secretary of Defense is empowered through the BRAC statute to
support local communities by providing planning and financial assistance and carry out
environmental restoration activities. Further, the transfer authorities exercised by the Secretary
shall be subject to section 120(h) of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA).

The closure of a local installation can cause upheaval in the surrounding community. Therefore,
it is important to note that there are advantages to communities under BRAC that are not
provided under existing disposal authorities, to include involvement in the land disposal process,
availability to acquire property for job creation purposes, environmental review concentrating on
the community’s planned uses to the extent practicable, and the availability of more extensive
community redevelopment/reuse assistance from the Office of Economic Adjustment. Land
disposal outside of BRAC is done on a parcel-by-parcel basis with no mechanism for taking
local planned uses into account. Additionally, without BRAC conveyance authorities, there is no
special property disposal preference for the local community—»by law, the local community has
to stand in line for the property behind other Federal agencies, the homeless, and potential public
benefit recipients.

Through a global examination of base infrastructure the Department will: eliminate excess
infrastructure that is a drain on resources; configure its infrastructure so it is best positioned to
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meet strategic and mission requirements; and redirect freed-up resources to higher priorities.

The Secretary has made it clear that we are at a strategic turning point. One need only look back
at recent history to recall similar strategic crossroads: the end of the cold war in the late 1980s
and the catastrophic events of September 11, 2001. At both those points in history, the
Department and Congress agreed that changes in force structure must be accompanied by
corresponding changes in support infrastructure. Congress created the BRAC process for that
reason, and it has emerged as the only fair, objective, and proven process for closing and
realigning military installations in the United States.

Budget Implications: Specific budget implications will be determined by the analysis

authorized by this statute. Implementation costs will be substantial. This upfront funding,

however, will be offset by resulting savings which will be even more substantial.

Changes to Existing Law: This proposal would make changes to existing law as follows:
TITLE 5, UNITED STATES CODE

§ 6304. Annual leave; accumulation

(a)***

(d)(2)***

* * * * * * *

(3)(A) For the purpose of this subsection, the closure of, and any realignment with
respect to, an installation of the Department of Defense pursuant to the—Def-ense—BaeeLGJresure

nete) a base closure Iaw as that term is defined in sectron 101(a)(17) of trtle 10 durrng any

period, the closure of an installation of the Department of Defense in the Republic of Panama in
accordance with the Panama Canal Treaty of 1977, and the closure of any other installation of
the Department of Defense, during the period beginning on October 1, 1992, and ending on
December 31, 1997, shall be deemed to create an exigency of the public business and any leave
that is lost by an employee of such installation by operation of this section (regardless of whether
such leave was scheduled) shall be restored to the employee and shall be credited and available
in accordance with paragraph (2).

TITLE 10, UNITED STATES CODE

§ 101. Definitions
(@) IN GENERAL.—The following definitions apply in this title:

* * * * * * *

(17) The term “base closure law” means the following:
(A) Section 2687 of this title.
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(B) The Defense Base Closure and Realignment Act of 1990 (part A of title
XXIX of Public Law 101-510; 10 U.S.C. 2687 note).

(C) Title Il of the Defense Authorization Amendments and Base Closure and
Realignment Act (Public Law 100-526; 10 U.S.C. 2687 note).

(D) The Defense Base Closure and Realignment Act of 2014.

§ 2667. Leases: non-excess property of military departments and Defense Agencies
(a)***

* * * * * * *

(e) DEPOSIT AND UsE OF PROCEEDS.—(1)(A) The Secretary concerned shall deposit in a
special account in the Treasury established for that Secretary the following:

(i) All money rentals received pursuant to leases entered into by that Secretary
under this section.

(ii) All proceeds received pursuant to the granting of easements by that Secretary
under section 2668 of this title.

(iii) All proceeds received by that Secretary from authorizing the temporary use of
other property under the control of that Secretary.

(B) Subparagraph (A) does not apply to the following proceeds:

(i) Amounts paid for utilities and services furnished lessees by the Secretary
concerned pursuant to leases entered into under this section.
(it) Money rentals referred to in paragraph (3), (4), or (5).

(C) Subject to subparagraphs (D) and (E), the proceeds deposited in the special account
established for the Secretary concerned shall be available to the Secretary, in such amounts as
provided in appropriation Acts, for the following:

(1) Maintenance, protection, alteration, repair, improvement, or restoration

(including environmental restoration) of property or facilities.

(i) Construction or acquisition of new facilities.
(iii) Lease of facilities.

(iv) Payment of utility services.

(v) Real property maintenance services.

(D) At least 50 percent of the proceeds deposited in the special account established for
the Secretary concerned shall be available for activities described in subparagraph (C) only at the
military installation or Defense Agency location where the proceeds were derived.

(E) If the proceeds deposited in the special account established for the Secretary
concerned are derived from activities associated with a military museum described in section
489(a) of this title, the proceeds shall be available for activities described in subparagraph (C)
only at that museum.

(2) Payments for utilities and services furnished lessees pursuant to leases entered into
under this section shall be credited to the appropriation account or working capital fund from
which the cost of furnishing the utilities and services was paid.

(3) Money rentals received by the United States directly from a lease under this section
for agricultural or grazing purposes of lands under the control of the Secretary concerned (other
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than lands acquired by the United States for flood control or navigation purposes or any related
purpose, including the development of hydroelectric power) may be retained and spent by the
Secretary concerned in such amounts as the Secretary considers necessary to cover the
administrative expenses of leasing for such purposes and to cover the financing of multiple-land
use management programs at any installation under the jurisdiction of the Secretary.

(4) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law before January
1, 2005, shall be deposited into the account established under section 2906(a) of the Defense
Base Closure and Realignment Act of 1990 (part A of title XXIX of Public Law 101-510; 10
U.S.C. 2687 note).

(5) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law en-or-after
Jandary-1-2005; from January 1, 2005 through December 31, 2005, shall be deposited into the
account established under section 2906A(a) of the Defense Base Closure and Realignment Act of
1990 (part A of title XXI1X of Public Law 101-510; 10 U.S.C. 2687 note).

(6) Money rentals received by the United States from a lease under subsection (g) at a
military installation approved for closure or realignment under a base closure law on or after
January 1, 2006, shall be deposited into the account established under section 2906 of the
Defense Base Closure and Realignment Act of 2014.

TITLE 49, UNITED STATES CODE

8 47151. Authority to transfer an interest in surplus property

* * * * * * *

(e) REQUESTS BY PUBLIC AGENCIES.—EXcept with respect to a request made by another
department, agency, or instrumentality of the executive branch of the United States Government,
such a department, agency, or instrumentality shall give priority consideration to a request made
by a public agency (as defined in section 47102) for surplus property described in subsection (a)
(other than real property that is subject to seetren—%%?—ef—ﬂtle—]:@—seetten—zei—ef—the-Defense

base closure Iaw as that term is defmed in sectlon 101(a)(17) of t|tIe 10) for use at a publlc
airport.

Section 131 of Military Construction Appropriation Act, 2003 (Public Law 107-249)

SEC. 131. (a) REQUESTS FOR FUNDS FOR ENVIRONMENTAL RESTORATION AT BRAC SITES
IN FUTURE FIsCAL YEARS.—In the budget justification materials submitted to Congress in
support of the Department of Defense budget for any fiscal year after fiscal year 2003, the
amount requested for environmental restoration, waste management, and environmental
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compliance activities in such fiscal year with respect to military installations approved for
closure or realignment under the base closure laws shall accurately reflect the anticipated cost of
such activities in such fiscal year.

(b) BASE CLOSURE LAWS DEFINED.—In this section, the term “base closure laws” means

Reahgnmen%AePéPubh&l:am&@O—E»%@—L&U%@—Z@S?—nete} has the meaning given the

term “base closure law” in section 101(a)(17) of title 10, United States Code.

National Defense Authorization Act for Fiscal Year 1994 (Public Law 103-160)

SEC. 1334. ENVIRONMENTAL EDUCATION OPPORTUNITIES PROGRAM.

* * * * * * * *

(a *Kk%k
(K) DEFINITIONS.—For purposes of this section:
(1) The term “base closure law”” means the following:
(A) Title 11 of the Defense Authorization Amendments and Base Closure
and Realignment Act (Public Law 100-526; 10 U.S.C. 2687 note).
(B) The Defense Base Closure and Realignment Act of 1990 (part A of
title XXIX of Public Law 101-510; 10 U.S.C. 2687 note).
(C) The Defense Base Closure and Realignment Act of 2014.

* * * * * * * *

SEC. 2918. DEFINITIONS.
(@) SUBTITLE OF TITLE XXIX.—In this subtitle:
(1) The term “base closure law” means the following:
(A) The provisions of title 11 of the Defense Authorization Amendments
and Base Closure and Realignment Act (Public Law 100-526; 10 U.S.C. 2687
note).
(B) The Defense Base Closure and Realignment Act of 1990 (part A of
title XXIX of Public Law 101-510; 10 U.S.C. 2687 note.).
(C) The Defense Base Closure and Realignment Act of 2014.

* * * * * * * *
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SEC. 906. AUTHORITY FOR SECRETARY OF DEFENSE TO ENGAGE IN
COMMERCIAL ACTIVITIES AS SECURITY FOR MILITARY
OPERATIONS ABROAD.

(a) AUTHORITY TO ENGAGE IN COMMERCIAL ACTIVITIES AS SECURITY FOR MILITARY
OPERATIONS.—Subsection (a) of section 431 of title 10, United States Code, is amended by
inserting “‘and military operations” after “intelligence collection activities”.

(b) CONGRESSIONAL COMMITTEE REFERENCES.—

(1) DerFINITIONS.—Subsection (c) of such section is amended by adding at the end
the following new paragraphs:

“(3) The term ‘congressional intelligence committees’ has the meaning given that

term in section 3 of the National Security Act of 1947 (50 U.S.C. 3003).

“(4) The term ‘appropriate congressional committees’ means—

“(A) with respect to a matter that pertains to a commercial activity
undertaken under this subchapter to provide security for intelligence collection
activities, the congressional defense committees and the congressional
intelligence committees; and

“(B) with respect to a matter that pertains to a commercial activity
undertaken under this subchapter to provide security for military operations, the
Committee on Armed Services of the Senate and the Committee on Armed
Services of the House of Representatives.”.

(2) CONFORMING AMENDMENT.—Section 437 of such title is amended by

striking subsection (c).
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(c) REPORTING OF AuDITS.—The second sentence of section 432(b)(2) of such title is
amended to read as follows: “The results of any such audit shall be promptly reported to the
appropriate congressional committees.”.

(d) AUTHORITY TO WAIVE OTHER FEDERAL LAWS WHEN NECESSARY TO MAINTAIN
SECURITY.—Section 433(b)(1) of such title is amended by inserting “or military operation”
after “intelligence activity”.

(e) LimiTATIONS.—Section 435 of such title is amended—

(1) in subsection (a), by inserting “or military operation” after “intelligence
activity”; and

(2) in subsection (b), by inserting “or military operations” after “intelligence
activities”.

(f) CONGRESSIONAL OVERSIGHT.—Section 437 of such title is amended by striking
“congressional defense committees and the congressional intelligence committees” in
subsections (a) and (b) and inserting “appropriate congressional committees”.

(9) CLERICAL AMENDMENTS.—

(1) SUBCHAPTER HEADING.—(A) The heading of subchapter 11 of chapter 21 of
such title is amended to read as follows:
“SUBCHAPTER [I-—-DEFENSE COMMERCIAL ACTIVITIES”.
(B) The item relating to that subchapter in the table of subchapters at the
beginning of such chapter is amended to read as follows:
“I1. Defense Commercial ACHIVITIES ........o.oeiiieiii e, 431.”.
(2) SECTION HEADING.—(A) The heading of section 431 of such title is amended
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to read as follows:

“8 431. Authority to engage in commercial activities as security for intelligence collection

activities and military operations”.

(B) The item relating to that section in the table of sections at the beginning of

subchapter Il of chapter 21 of such title is amended to read as follows:

“431. Authority to engage in commercial activities as security for intelligence collection activities and military
operations.”.

compromise of the military operation.

Section-by-Section Analysis

This proposal would establish a statutory authority for the Secretary of Defense to
authorize the conduct of those commercial activities necessary to provide security for authorized
military operations abroad. This statutory authority is similar to the established intelligence
commercial activity authority, but pertains to military operations that are conducted
clandestinely, but not for the purpose of intelligence collection. These military operations may
require the same level of security as certain intelligence collection activities to prevent

Additional classified background information regarding the Department’s commercial
cover program will be made available to the armed services committees.

Budget Implications: This proposed authority is an extension of current authorized activities.
As a result, there are no budget implications. The DoD components electing to use this authority
to provide security will utilize funds already appropriated for security activities supporting
authorized military operations. In addition, this statutory authority would provide that funds
generated by operational commercial activities may be used to offset necessary and reasonable
expenses arising from that activity, with excess funds to be deposited in the Treasury as
miscellaneous receipts.

RESOURCE REQUIREMENTS ($MILLIONS)

FY

FY
2015

FY
2016

FY
20176

FY
2018

FY
2019

Appropriation
From

Budget
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Line Item






Operation &
Amount 0.0 0.0 0.0 0.0 0.0 Maintenance, Various Various
Defense-Wide

Changes to Existing Law: This proposal would make the following changes to title 10, United
States Code:

TITLE 10—ARMED FORCES

R e

CHAPTER 21—DEPARTMENT OF DEFENSE INTELLIGENCE MATTERS
* kK k Kk Kk *k
SUBCHAPTER II—NFEEHGENCE DEFENSE COMMERCIAL ACTIVITIES

8§ 431. Authority to engage in commercial activities as security for intelligence collection
activities and military operations

(a) AuTHORITY.—The Secretary of Defense, subject to the provisions of this subchapter, may
authorize the conduct of those commercial activities necessary to provide security for authorized
intelligence collection activities and military operations abroad undertaken by the Department of

Defense. No commercial activity may be initiated pursuant to this subchapter after December 31,
2015.

(b) INTERAGENCY COORDINATION AND SUPPORT.—ANY such activity shall—

(1) be coordinated with, and (where appropriate) be supported by, the Director of
the Central Intelligence Agency; and

(2) to the extent the activity takes place within the United States, be coordinated

with, and (where appropriate) be supported by, the Director of the Federal Bureau of
Investigation.

(c) DEFINITIONS.—In this subchapter:
(1) The term "commercial activities" means activities that are conducted in a
manner consistent with prevailing commercial practices and includes—
(A) the acquisition, use, sale, storage and disposal of goods and services;

(B) entering into employment contracts and leases and other agreements
for real and personal property;

(C) depositing funds into and withdrawing funds from domestic and
foreign commercial business or financial institutions;
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(D) acquiring licenses, registrations, permits, and insurance; and

(E) establishing corporations, partnerships, and other legal entities.

(2) The term "intelligence collection activities" means the collection of foreign
intelligence and counterintelligence information.

(3) The term “congressional intelligence committees” has the meaning given that
term in section 3 of the National Security Act of 1947 (50 U.S.C. 3003).

(4) The term “appropriate congressional committees” means—

(A) with respect to a matter that pertains to a commercial activity
undertaken under this subchapter to provide security for intelligence collection
activities, the congressional defense committees and the congressional
intelligence committees; and

(B) with respect to a matter that pertains to a commercial activity
undertaken under this subchapter to provide security for military operations, the
Committee on Armed Services of the Senate and the Committee on Armed
Services of House of Representatives.

8§ 432. Use, disposition, and auditing of funds

(a) Use oF FuNDs.—Funds generated by a commercial activity authorized pursuant to
this subchapter may be used to offset necessary and reasonable expenses arising from that
activity. Use of such funds for that purpose shall be kept to the minimum necessary to conduct
the activity concerned in a secure manner. Any funds generated by the activity in excess of those
required for that purpose shall be deposited, as often as may be practicable, into the Treasury as
miscellaneous receipts.

(b) AupITs.—(1) The Secretary of Defense shall assign an organization within the
Department of Defense to have auditing responsibility with respect to activities authorized under
this subchapter.

(2) That organization shall audit the use and disposition of funds generated by any
commercial activity authorized under this subchapter not less often than annually. The results of
at-any such audits audit shall be promptly reported to the eengressional-defense-committeesand
the-congressional-intelligence committees (as defined-in-section 437(c) of this title) appropriate

congressional committees.

8§ 433. Relationship with other Federal laws

(a) IN GENERAL.-Except as provided by subsection (b), a commercial activity
conducted pursuant to this subchapter shall be carried out in accordance with applicable Federal
law.

(b) AUTHORIZATION OF WAIVERS WHEN NECESSARY TO MAINTAIN SECURITY.-(1) If the
Secretary of Defense determines, in connection with a commercial activity authorized pursuant
to section 431 of this title, that compliance with certain Federal laws or regulations pertaining to

5





the management and administration of Federal agencies would create an unacceptable risk of
compromise of an authorized intelligence activity or military operation, the Secretary may, to the
extent necessary to prevent such compromise, waive compliance with such laws or regulations.

(2) Any determination and waiver by the Secretary under paragraph (1) shall be made
in writing and shall include a specification of the laws and regulations for which compliance by
the commercial activity concerned is not required consistent with this section.

(3) The authority of the Secretary under paragraph (1) may be delegated only to the
Deputy Secretary of Defense, an Under Secretary of Defense, an Assistant Secretary of Defense,
or a Secretary of a military department.

(c) FEDERAL LAWS AND REGULATIONS.-For purposes of this section, Federal laws and
regulations pertaining to the management and administration of Federal agencies are only those
Federal laws and regulations pertaining to the following:

(1) The receipt and use of appropriated and nonappropriated funds.

(2) The acquisition or management of property or services.

(3) Information disclosure, retention, and management.

(4) The employment of personnel.

(5) Payments for travel and housing.

(6) The establishment of legal entities or government instrumentalities.

(7) Foreign trade or financial transaction restrictions that would reveal the
commercial activity as an activity of the United States Government.

8 434. Reservation of defenses and immunities

The submission to judicial proceedings in a State or other legal jurisdiction, in
connection with a commercial activity undertaken pursuant to this subchapter, shall not
constitute a waiver of the defenses and immunities of the United States.
§ 435. Limitations

(a) LAwruL AcTIvVITIES.-Nothing in this subchapter authorizes the conduct of any

intelligence activity or military operation that is not otherwise authorized by law or Executive
order.

(b) DOMESTIC ACTIVITIES.-Personnel conducting commercial activity authorized by this
subchapter may only engage in those activities in the United States to the extent necessary to
support intelligence activities or military operations abroad.

(c) PROVIDING GOODS AND SERVICES TO THE DEPARTMENT OF DEFENSE.-Commercial
activity may not be undertaken within the United States for the purpose of providing goods and
services to the Department of Defense, other than as may be necessary to provide security for the
activities subject to this subchapter.





(d) NoTICE TO UNITED STATES PERSONS.-(1) In carrying out a commercial activity
authorized under this subchapter, the Secretary of Defense may not permit an entity engaged in
such activity to employ a United States person in an operational, managerial, or supervisory
position, and may not assign or detail a United States person to perform operational, managerial,
or supervisory duties for such an entity, unless that person is informed in advance of the
intelligence security purpose of that activity.

(2) In this subsection, the term “United States person” means an individual who is a
citizen of the United States or an alien lawfully admitted to the United States for permanent
residence.

§ 436. Regulations

The Secretary of Defense shall prescribe regulations to implement the authority
provided in this subchapter. Such regulations shall be consistent with this subchapter and shall at
a minimum—

(1) specify all elements of the Department of Defense who are authorized to
engage in commercial activities pursuant to this subchapter;

(2) require the personal approval of the Secretary or Deputy Secretary of Defense
for all sensitive activities to be authorized pursuant to this subchapter;

(3) specify all officials who are authorized to grant waivers of laws or regulations
pursuant to section 433(b) of this title, or to approve the establishment or conduct of
commercial activities pursuant to this subchapter;

(4) designate a single office within the Department of Defense to be responsible
for the oversight of all activities authorized under this subchapter;

(5) require that each commercial activity proposed to be authorized under this
subchapter be subject to appropriate legal review before the activity is authorized; and

(6) provide for appropriate internal audit controls and oversight for such activities.

8§ 437. Congressional oversight

(a) PROPOSED REGULATIONS.—Copies of regulations proposed to be prescribed under
section 436 of this title (including any proposed revision to such regulations) shall be submitted

to the congressional defense committees and the congressional intelligence committees

appropriate congressional committees not less than 30 days before they take effect.

(b) CURRENT |NFORMATION —The Secretary of Defense shall ensure that the

. ppropriate
conqressmnal commlttees are kept fuIIy and currently mformed of actlons taken pursuant to this
subchapter, including any significant anticipated activity to be authorized pursuant to this
subchapter.
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SEC. 817. AUTHORITY FOR WAIVER OF COMPETITIVE PROTOTYPING
REQUIREMENT FOR MAJOR DEFENSE ACQUISITION PROGRAMS
IN CASE OF PROGRAMS WITH NO RISK REDUCTION PHASE
ACTIVITIES.

(&) WAIVER AUTHORITY.—Subsection (a) of section 203 of the Weapon Systems

Acquisition Reform Act of 2009 (Public Law 111-23; 10 U.S.C. 2430 note) is amended—
(1) in paragraph (2)—
(A) by redesignating subparagraphs (A) and (B) as subparagraphs (B) and
(C), respectively; and
(B) by inserting before subparagraph (B), as so redesignated, the following
new subparagraph (A):
“(A) on the basis that there are no risk reduction phase activities;”; and
(2) in paragraph (3), by inserting “other than on the basis that there are no risk
reduction phase activities,” in the matter preceding subparagraph (A) after “pursuant to

paragraph (2),”.

(b) CONFORMING CROSS-REFERENCE AMENDMENT.—Subsection (b)(1) of such section is
amended by striking “paragraph (2)” and inserting “paragraph (2)(B)”.

(c) REPEAL OF OBSOLETE REFERENCES.—Subsection (a) of such section is further
amended by striking “(or Key Decision Point B approval in the case of a space program)” in
paragraphs (1) and (3)(A).

(d) TECHNICAL AMENDMENTS.—Such subsection is further amended in the matter

preceding paragraph (1)—





(1) by striking “Not later than 90 days after the date of the enactment of this Act,
the” and inserting “The”; and

(2) by striking “modify” and inserting “provide for”.

[PLEASE NOTE: THE “CHANGES TO EXISTING LAW” SECTION BELOW SETS OUT IN RED-LINE
FORMAT HOW THE LEGISLATIVE TEXT ABOVE WOULD AMEND EXISTING LAW.]

Section-by-section Analysis

This proposal would amend the competitive prototype requirements established by
section 203 of the Weapon Systems Acquisition Reform Act of 2009, Public Law 111-23
(WSARA) for Major Defense Acquisition Programs (MDAPS).

Section 203 generally requires use of competitive prototypes for a MDAP before the
MDAP enters the engineering, manufacturing and development (EMD) phase referred to as
Milestone (MS) B. The current statute provides limited authority for the official referred to as
the Milestone Decision Authority (MDA) to grant a waiver of that requirement. There are two
bases for a competitive prototype waiver: (1) a lack of cost benefit over the life cycle of the
program; and (2) national security requirements. The Department of Defense (DoD) has been
judicious in the use of the waiver authority, granting only four waivers in the first 4 years since
enactment of WSARA in 2009. Further, under the current provision, preparation of a waiver
request under criteria (1) with a cost benefit analysis is an extremely burdensome process to the
program and does not provide any added value to ensuring that the program is ready to proceed
to MS B or beyond without the need for competitive prototyping.

In applying the section 203 competitive prototype requirements to MDAPs, the
Department has found that there are some programs where application of the current competitive
prototype requirements should be waived because there are no risk reduction phase activities
prior to MS B.  For those MDAPSs where there are no risk reduction phase activities prior to MS
B, it does not appear consistent with the intent of WSARA to apply the competitive prototype
requirements of section 203 because a requirement for competitive prototypes before MS B
would neither reasonably increase competition, nor reduce costs over the life cycle of the
program. These MDAPSs tend to be based on mature or commercially available technology, and
there is no development that will occur prior to either MS B, or in some cases, MS C approval.
The proposed legislation adds a new waiver provision for those MDAPs where there are no risk
reduction activities prior to MS B.

Budget Implications: None.

Changes to Existing Law: This proposal would make the following changes to section 203 of
the Weapon Systems Acquisition Reform Act of 2009, Public Law 111-23 (WSARA), as
amended by section 813 of the Ike Skelton National Defense Authorization Act for Fiscal Year
2011, Public Law 111-383 (10 U.S.C. 2430 note):





SEC. 203. PROTOTYPING REQUIREMENTS FOR MAJOR DEFENSE ACQUISITION
PROGRAMS.

(a) COMPETITIVE PROTOTYPING.—Net-later-than-90-days-afterthe-date-of the-enactment
of this-Act-the-The Secretary of Defense shall medify provide for the guidance of the

Department of Defense relating to the operation of the acquisition system with respect to
competitive prototyping for major defense acquisition programs to ensure the following:
(1) That the acquisition strategy for each major defense acquisition program

provides for competitive prototypes before Milestone B approval {erlkey-DecisionPoint
B-approvalin-the-case-of-a-space-program)-unless the Milestone Decision Authority for

such program waives the requirement pursuant to paragraph (2).

(2) That the Milestone Decision Authority may waive the requirement in
paragraph (1) only—

(A) on the basis that there are no risk reduction phase activities;

(BA) on the basis that the cost of producing competitive prototypes
exceeds the expected life-cycle benefits (in constant dollars) of producing such
prototypes, including the benefits of improved performance and increased
technological and design maturity that may be achieved through competitive
prototyping; or

(CB) on the basis that, but for such waiver, the Department would be
unable to meet critical national security objectives.

(3) That whenever a Milestone Decision Authority authorizes a waiver pursuant
to paragraph (2), other than on the basis that there are no risk reduction phase activities,
the Milestone Decision Authority—

(A) shall requwe that the program produce a prototype before Milestone B
approval : am) if the

expected life- cycle beneflts (|n oonstant doIIars) of producmg such prototype
exceed its cost and its production is consistent with achieving critical national
security objectives; and

(B) shall notify the congressional defense committees in writing not later
than 30 days after the waiver is authorized and include in such notification the
rationale for the waiver and the plan, if any, for producing a prototype.

(4) That prototypes—

(A) may be required under paragraph (1) or (3) for the system to be
acquired or, if prototyping of the system is not feasible, for critical subsystems of
the system; and

(B) may be acquired from commercial, government, or academic sources.

(b) COMPTROLLER GENERAL REVIEW OF CERTAIN WAIVERS.—

(1) NOTICE TO COMPTROLLER GENERAL.—Whenever a Milestone Decision
Authority authorizes a waiver of the requirement for prototypes pursuant to paragraph
(2)(B) of subsection (a) on the basis of excessive cost, the Milestone Decision Authority
shall submit the notification of the waiver, together with the rationale, to the Comptroller
General of the United States at the same time it is submitted to the congressional defense
committees.





(2) COMPTROLLER GENERAL REVIEW.—Not later than 60 days after receipt of a
notification of a waiver under paragraph (1), the Comptroller General shall—
(A) review the rationale for the waiver; and
(B) submit to the congressional defense committees a written assessment
of the rationale for the waiver.
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TITLE XVI—CONSOLIDATION AND MODERNIZATION OF STATUTES

RELATING TO THE DEPARTMENT OF DEFENSE COOPERATIVE THREAT

REDUCTION PROGRAM

SEC. 1601. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This title may be cited as the “Department of Defense Cooperative

Threat Reduction Act”.

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
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Sec.

Sec.

Sec.
Sec.

Sec.
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(b) TABLE OF CONTENTS.—The table of contents for this title is as follows:

1601.

1611.

1612.

1613.

1614.
1615.

1621.
1622.
1623.

1631.

1632.
1633.

1634.

1641.
1642.

Short title; table of contents.

Subtitle A—Program Authorities

Authority to carry out the Department of Defense Cooperative Threat Reduction Program.

Use of Department of Defense Cooperative Threat Reduction funds for certain emergent threats or
opportunities.

Department of Defense Cooperative Threat Reduction Program authority for urgent threat reduction
activities.

Use of funds for other purposes or for increased amounts.

Use of contributions to the Department of Defense Cooperative Threat Reduction Program.

Subtitle B—Restrictions and Limitations

Prohibition on use of funds for specified purposes.
Requirement for on-site managers.
Limitation on use of funds until certain permits obtained.

Subtitle C—Recurring Certifications and Reports

Annual certifications on use of facilities being constructed for Department of Defense Cooperative Threat
Reduction projects or activities.

Requirement to submit summary of amounts requested by project category.

Reports on activities and assistance under the Department of Defense Cooperative Threat Reduction
Program.

Metrics for the Department of Defense Cooperative Threat Reduction Program.

Subtitle D—Repeals and Transition Provision

Repeals.
Transition provision.

SUBTITLE A—PROGRAM AUTHORITIES

SEC. 1611. AUTHORITY TO CARRY OUT THE DEPARTMENT OF DEFENSE

COOPERATIVE THREAT REDUCTION PROGRAM.
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(a) AuTHORITY.—Subject to any concurrence of the Secretary of State or other
appropriate agency head under section 1612 or section 1613 (unless such concurrence is
otherwise exempted by section 1642), the Secretary of Defense may, carry out a program,
referred to as the “Department of Defense Cooperative Threat Reduction Program,” with respect
to foreign states to do the following:

(1) Facilitate the elimination, and the safe and secure transportation and storage,
of chemical, biological, or other weapons, weapons components, weapons-related
materials, and their delivery vehicles.

(2) Facilitate—

(A) the safe and secure transportation and storage of nuclear weapons,
nuclear weapons-usable or high-threat radiological materials, nuclear weapons
components, and their delivery vehicles; and

(B) the elimination of nuclear weapons components and nuclear weapons
delivery vehicles.

(3) Prevent the proliferation of nuclear and chemical weapons, weapons
components, and weapons-related materials, technology and expertise.

(4) Prevent the proliferation of biological weapons, weapons components, and
weapons-related materials, technology and expertise, which may include activities that
facilitate detection and reporting of highly pathogenic diseases or other diseases that are
associated with or that could be utilized as an early warning mechanism for disease
outbreaks that could impact the Armed Forces of the United States or allies of the United

States.
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(5) Prevent the proliferation of weapons of mass destruction-related materials,
including all materials, equipment, and technology that could be used for the design,
development, production, or use of nuclear, chemical, and biological weapons and their
means of delivery.

(6) Carry out military-to-military and defense contacts for advancing the mission
of the Department of Defense Cooperative Threat Reduction Program, subject to
subsection (e).

(b) Scope oF AUTHORITY.—The authority to carry out the Program in subsection (a)
includes authority to provide equipment, goods, and services, but does not include authority to
provide cash directly to such project or activity.

(c) Type oF PROGRAM.—The Program carried out under subsection (a) may involve
assistance in planning and in resolving technical problems associated with weapons destruction
and proliferation. Such cooperation may also involve the funding of critical short-term
requirements related to weapons destruction.

(d) REIMBURSEMENT OF OTHER AGENCIES.—The Secretary of Defense may reimburse
other United States Government departments and agencies under this section for costs of
participation in the Program carried out under subsection (a).

() MILITARY-TO-MILITARY AND DEFENSE CONTACTS.—The Secretary of Defense shall
ensure that the military-to-military and defense contacts carried out under subsection (a)(6)—

(1) are focused and expanded to support specific relationship-building
opportunities, which could lead to Department of Defense Cooperative Threat

Reduction Program development in new geographic areas and achieve other

Department of Defense Cooperative Threat Reduction Program benefits;
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(2) are directly administered as part of the Department of Defense

Cooperative Threat Reduction Program; and

(3) include cooperation and coordination with—
(A) the unified combatant commands; and
(B) the Department of State.
(F) PRIOR NOTICE TO CONGRESS OF OBLIGATION OF FUNDS.—

(1) ANNUAL REQUIREMENT.—Not less than 15 days before any obligation of any
funds appropriated for any fiscal year for a program specified under this section, the
Secretary of Defense shall submit to the congressional defense committees a report on
that proposed obligation for that program for that fiscal year.

(2) MATTERS TO BE SPECIFIED IN REPORTS.—Each such report shall specify—

(A) the activities and forms of assistance for which the Secretary of

Defense plans to obligate funds;

(B) the amount of the proposed obligation; and
(C) the projected involvement (if any) of any department or agency of the

United States (in addition to the Department of Defense) and of the private sector

of the United States in the activities and forms of assistance for which the

Secretary of Defense plans to obligate such funds.

SEC. 1612. USE OF DEPARTMENT OF DEFENSE COOPERATIVE THREAT
REDUCTION FUNDS FOR CERTAIN EMERGENT THREATS OR
OPPORTUNITIES.

(a) AuTHORITY. —For purposes of the Program specified in section 1611, the Secretary

of Defense may obligate and expend Department of Defense Cooperative Threat Reduction
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funds for a fiscal year, and any Department of Defense Cooperative Threat Reduction funds for a
fiscal year before such fiscal year that remain available for obligation, for a proliferation threat
reduction project or activity if the Secretary of Defense, with the concurrence of the Secretary of
State, determines each of the following:
(1) That such project or activity will—
(A) assist the United States in the resolution of a critical emerging
proliferation threat; or
(B) permit the United States to take advantage of opportunities to achieve
long-standing nonproliferation goals; and
(2) That such project or activity will be completed in a short period of time.
(3) That the Department of Defense is the entity of the Federal Government that is
most capable of carrying out such project or activity.

(b) CoNGRESsSIONAL NOTIFICATION.—Not later than 10 days after obligating funds under
the authority in subsection (a) for a project or activity, the Secretary of Defense shall notify the
congressional defense committees and the Secretary of State shall notify the Committee on
Foreign Affairs of the House of Representatives and the Committee on Foreign Relations of the
Senate in writing of the determinations made under subsection (a) with respect to such project or
activity, together with—

(1) a justification for such determinations; and
(2) a description of the scope and duration of such project or activity.
(c) NON-DEFENSE AGENCY PARTNER-NATION CONTACTS.—For military-to-military and

defense contacts carried out under section 1611(a)(6), as further described in section 1611(e),
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concurrence of the Secretary of State is required only for participation by personnel from non-

defense agencies.

SEC. 1613. DEPARTMENT OF DEFENSE COOPERATIVE THREAT REDUCTION
PROGRAM AUTHORITY FOR URGENT THREAT REDUCTION
ACTIVITIES.

(a) IN GENERAL.—Subject to the requirements under subsection (b) or (c), as applicable,
not more than 15 percent of the total amounts appropriated or otherwise made available for any
fiscal year for the Department of Defense Cooperative Threat Reduction Program may be
expended, notwithstanding any other law, for activities described under subsections (b)(1)(B)
and (c)(1)(B).

(b) SECRETARY OF DEFENSE DETERMINATION AND NOTICE.—

(1) DETERMINATION.—Subject to paragraph (2), amounts may be expended by the

Secretary of Defense as described in subsection (a) if the Secretary makes a written

determination that—

(A) a threat arising from the proliferation of chemical, nuclear, or
biological weapons or weapons-related materials, technologies, or expertise must
be addressed urgently;

(B) certain provisions of law would unnecessarily impede the Secretary's
ability to carry out activities of the Department of Defense Cooperative Threat
Reduction Program to address that threat; and

(C) it is necessary to expend amounts as described in subsection (a) to

carry out such activities.
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(2) CONCURRENCE REQUIRED.—A determination by the Secretary of Defense
under paragraph (1) may only be made with the concurrence of the Secretary of State and
the Secretary of Energy.

(3) NoTIcE REQUIRED.—Not later than 15 days after obligating or expending
funds under the authority provided in subsection (a), the Secretary of Defense shall, after
consultation with the Secretary of State, notify the congressional defense committees, the
Committee on Foreign Affairs of the House of Representatives, and the Committee on
Foreign Relations of the Senate of the determination made under paragraph (1). The
notice shall include the following:

(A) The determination.
(B) The activities to be undertaken by the Department of Defense

Cooperative Threat Reduction Program.

(C) The expected time frame for such activities.
(D) The expected costs of such activities.
(c) PRESIDENTIAL DETERMINATION AND NOTICE.—

(1) DETERMINATION.—AMounts may be made available if the President makes a
written determination that—

(A) a threat arising from the proliferation of chemical, nuclear, or
biological weapons or weapons-related materials, technologies, or expertise must
be addressed urgently in an ungoverned area or an area that is not controlled by an

effective governmental authority, as determined by the Secretary of State; and
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(B) it is necessary to make available amounts as described in subsection

(a) to carry out activities of the Department of Defense Cooperative Threat

Reduction Program to address that threat.

(2) NoTIcE REQUIRED.—Not later than 15 days after obligating or expending
funds under the authority provided in subsection (a), the Secretary of Defense shall, after
consultation with the Secretary of State, notify the congressional defense committees, the
Committee on Foreign Affairs of the House of Representatives, and the Committee on
Foreign Relations of the Senate of the determination made under paragraph (1). The
notice shall include the following:

(A) The determination.
(B) The activities to be undertaken through the Department of Defense

Cooperative Threat Reduction Program.

(C) The expected time frame for such activities.
(D) The expected costs of such activities.
SEC. 1614. USE OF FUNDS FOR OTHER PURPOSES OR FOR INCREASED

AMOUNTS.

(@) NoTICE TO CONGRESS OF INTENT TO USE FUNDS FOR OTHER PURPOSES.—

(1) RepORT.— For any fiscal year for which amounts are specifically authorized
in an Act other than an appropriations Act for specific purposes (specified by law) within
the Department of Defense Cooperative Threat Reduction Program, amounts
appropriated or otherwise made available for the Department of Defense Cooperative

Threat Reduction Program for that fiscal year may be obligated or expended for a
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Department of Defense Cooperative Threat Reduction purpose other than one of the
purposes so specified if—
(A) the Secretary of Defense determines that it is necessary to do so in the
national interest; and
(B) the requirements of subsection (c) have been met.

(2) CONSTRUCTION WITH OTHER LAWS.—Nothing in paragraph (1) shall be
construed as authorizing the obligation or expenditure of Department of Defense
Cooperative Threat Reduction Program funds for a purpose for which the obligation or
expenditure of such funds is specifically prohibited under any provision of law.

(b) LIMITED AUTHORITY TO VARY INDIVIDUAL AMOUNTS PROVIDED FOR ANY FISCAL
YEAR FOR SPECIFIED PURPOSES.—For any fiscal year for which amounts are specifically
authorized in an Act other than an appropriations Act for specific purposes (specified by law)
within the Department of Defense Cooperative Threat Reduction Program, the Secretary of
Defense, subject to subsection (c), may obligate funds appropriated or otherwise made available
for any such purpose for that fiscal year in excess of the specific amount so authorized for that
purpose if—

(1) the Secretary of Defense determines that it is necessary to do so in the national
interest; and

(2) the requirements of subsection (c) have been met.

(c) NoTICE-AND-WAIT REQUIREMENTS.—The requirements of this subsection for
purposes of subsections (a) and (b) are that—

(1) the Secretary submit to the congressional defense committees notification of

the intent to obligate funds as described in subsection (a) or (b), together with a complete
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discussion of the justification for doing so and, in the case of a report for purposes of
subsection (a), a statement of the purpose for which the funds will be used and the
amount of funds to be used; and

(2) 15 days have elapsed following the date of the notification.

SEC. 1615. USE OF CONTRIBUTIONS TO THE DEPARTMENT OF DEFENSE

COOPERATIVE THREAT REDUCTION PROGRAM.

(a) AUTHORITY TO ENTER INTO AGREEMENTS.—

(1) AUTHORITY.—Subject to paragraph (2), the Secretary of Defense may enter
into one or more agreements with any person (including a foreign government,
international organization, multinational entity, or any other entity) that the Secretary of
Defense considers appropriate under which the person contributes funds for activities
conducted under the Department of Defense Cooperative Threat Reduction Program.

(2) REQUIREMENT FOR SECRETARY OF STATE CONCURRENCE.—The Secretary of
Defense may enter into an agreement under this subsection only with the concurrence of
the Secretary of State.

(b) RETENTION AND USe oOF AMOUNTS.—Notwithstanding section 3302 of title 31, United
States Code, and subject to subsections (c) and (d), the Secretary of Defense may retain and
obligate or expend amounts contributed pursuant to subsection (a) for purposes of the
Department of Defense Cooperative Threat Reduction Program. Amounts so contributed shall be
retained in a separate fund established in the Treasury for such purposes and shall be available to
be obligated or expended without further appropriation.

(c) RETURN OF AMOUNTS NOT OBLIGATED OR EXPENDED WITHIN THREE YEARS.—If the

Secretary of Defense does not obligate or expend an amount contributed pursuant to subsection
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(a) by the date that is three years after the date on which the contribution was made, the
Secretary shall return the amount to the person who made the contribution.

(d) NoTICE TO CONGRESSIONAL DEFENSE COMMITTEES.—

(1) IN GENERAL.—Not later than 30 days after receiving an amount contributed
pursuant to subsection (a), the Secretary of Defense shall submit to the congressional
defense committees a notice—

(A) specifying the value of the contribution and the purpose for which the
contribution was made; and
(B) identifying the person who made the contribution.

(2) LIMITATION ON USE OF AMOUNTS.—The Secretary of Defense may not
obligate an amount contributed pursuant to subsection (a) until the date that is 15 days
after the date on which the Secretary submits the notice required by paragraph (1).

(e) ANNUAL ReEPORT. —Not later than the first Monday in February of each year, the
Secretary of Defense shall submit to the congressional defense committees a report on amounts
contributed pursuant to subsection (a) during the preceding fiscal year. Each such report shall
include, for the fiscal year covered by the report, the following:

(1) A statement of any amounts contributed pursuant to subsection (a), including,
for each such amount, the value of the contribution and the identity of the person who
made the contribution.

(2) A statement of any amounts so contributed that were obligated or expended by
the Secretary of Defense, including, for each such amount, the purposes for which the

amount was obligated or expended.
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(3) A statement of any amounts so contributed that were retained but not
obligated or expended, including, for each such amount, the purposes (if known) for
which the Secretary of Defense intends to obligate or expend the amount.

(f) IMPLEMENTATION PLAN.—The Secretary of Defense shall submit to the congressional
defense committees an implementation plan for the authority provided under this section prior to
obligating or expending any amounts contributed pursuant to subsection (a). The Secretary of

Defense shall submit updates to such plan as needed.
SUBTITLE B—RESTRICTIONS AND LIMITATIONS

SEC. 1621. PROHIBITION ON USE OF FUNDS FOR SPECIFIED PURPOSES.

(a) IN GENERAL.—Funds appropriated for the Department of Defense Cooperative Threat
Reduction Program may not be obligated or expended for any of the following purposes:

(1) Conducting any peacekeeping exercise or other peacekeeping-related activity.
(2) Provision of housing.

(3) Provision of assistance to promote environmental restoration.

(4) Provision of assistance to promote job retraining.

(5) Provision of assistance to promote defense conversion.

(b) LIMITATION WITH RESPECT TO CONVENTIONAL WEAPONS.—Funds appropriated for
the Department of Defense Cooperative Threat Reduction Program may not be obligated or
expended for elimination of—

(1) conventional weapons; or
(2) conventional weapons delivery vehicles, unless such delivery vehicles could
reasonably be used or adapted to be used for the delivery of chemical, nuclear, or

biological weapons.
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SEC. 1622. REQUIREMENT FOR ON-SITE MANAGERS.

(a) ON—SITE MANAGER REQUIREMENT.—Before obligating any Department of Defense
Cooperative Threat Reduction Program funds for a project described in subsection (b), the
Secretary of Defense shall appoint one on-site manager for that project. The manager shall be
appointed from among employees of the Federal Government.

(b) PROJECTS COVERED.—Subsection (a) applies to a project—

(1) to be located in a state of the former Soviet Union;

(2) which involves dismantlement, destruction, or storage facilities, or
construction of a facility; and

(3) with respect to which the total contribution by the Department of Defense is
expected to exceed $50,000,000.

(c) DuTIES OF ON-SITE MANAGER.—The on-site manager appointed under subsection (a)
shall—

(1) develop, in cooperation with representatives from governments of states
participating in the project, a list of those steps or activities critical to achieving the
project's disarmament or nonproliferation goals;

(2) establish a schedule for completing those steps or activities;

(3) meet with all participants to seek assurances that those steps or activities are
being completed on schedule; and

(4) suspend United States participation in a project when a non-United States
participant fails to complete a scheduled step or activity on time, unless directed by the
Secretary of Defense to resume United States participation.

(d) AUTHORITY TO MANAGE MORE THAN ONE PROJECT.—
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(1) Subject to paragraph (2), an employee of the Federal Government may serve
as on-site manager for more than one project, including projects at different locations.

(2) If such an employee serves as on-site manager for more than one project in a
fiscal year, the total cost of the projects for that fiscal year may not exceed $150,000,000.
(e) STEPS OR ACTIVITIES.—Steps or activities referred to in subsection (c)(1) are those

activities that, if not completed, will prevent a project from achieving its disarmament or
nonproliferation goals, including, at a minimum, the following:

(1) Identification and acquisition of permits (as defined in section 1623).

(2) Verification that the items, substances, or capabilities to be dismantled,
secured, or otherwise modified are available for dismantlement, securing, or
modification.

(3) Timely provision of financial, personnel, management, transportation, and
other resources.

(f) NoTIFICATION TO CONGRESS.—In any case in which the Secretary of Defense directs
an on-site manager to resume United States participation in a project under subsection (c)(4), the
Secretary shall concurrently notify the congressional defense committees of such direction.
SEC. 1623. LIMITATION ON USE OF FUNDS UNTIL CERTAIN PERMITS

OBTAINED.

(a) IN GENERAL.—The Secretary of Defense shall seek to obtain all the permits required
to complete each phase of construction of a project under the Department of Defense
Cooperative Threat Reduction Program in a state of the former Soviet Union before obligating

significant amounts of funding for that phase of the project.
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(b) Use oF FUNDS FOR NEw CONSTRUCTION PROJECTS.—EXcept as provided in
subsection (c), with respect to a new construction project to be carried out by the Department of
Defense Cooperative Threat Reduction Program, not more than 40 percent of the total costs of
the project may be obligated from Department of Defense Cooperative Threat Reduction
Program funds for any fiscal year until the Secretary of Defense—

(1) determines the number and type of permits that may be required for the
lifetime of the project in the proposed location or locations of the project; and

(2) obtains from the State in which the project is to be located any permits that
may be required to begin construction.

(c) EXCEPTION TO LIMITATIONS ON USE OF FUNDS.—The limitation in subsection (b) on
the obligation of funds for a construction project otherwise covered by such subsection shall not

apply with respect to the obligation of funds for a particular project if the Secretary of Defense

(1) determines that it is necessary in the national interest to obligate funds for
such project; and

(2) submits to the congressional defense committees a notification of the intent to
obligate funds for such project, together with a complete discussion of the justification
for doing so.
(d) DerFINITIONS.—In this section, with respect to a project under the Department of

Defense Cooperative Threat Reduction Program:

(1) NEw CONSTRUCTION PROJECT.—The term “new construction project” means

a construction project for which no funds have been obligated or expended as of

November 24, 2003.
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(2) PERMIT.—The term “permit” means any local or national permit for
development, general construction, environmental, land use, or other purposes that is

required for purposes of major construction.
SUBTITLE C—RECURRING CERTIFICATIONS AND REPORTS

SEC. 1631. ANNUAL CERTIFICATIONS ON USE OF FACILITIES BEING

CONSTRUCTED FOR DEPARTMENT OF DEFENSE COOPERATIVE

THREAT REDUCTION PROJECTS OR ACTIVITIES.

Not later than the first Monday of February each year, the Secretary of Defense shall
submit to the congressional defense committees a certification for each facility for a Cooperative
Threat Reduction project or activity for which construction occurred during the preceding fiscal
year on matters as follows:

(1) Whether or not such facility will be used for its intended purpose by the
government of the state of the former Soviet Union in which the facility is constructed.

(2) Whether or not the government of such state remains committed to the use of
such facility for its intended purpose.

(3) Whether those actions needed to ensure security at the facility, including
secure transportation of any materials, substances, or weapons to, from, or within the
facility, have been taken.

SEC. 1632. REQUIREMENT TO SUBMIT SUMMARY OF AMOUNTS REQUESTED

BY PROJECT CATEGORY.

(a) SUMMARY REQUIRED.—The Secretary of Defense shall submit to the congressional

defense committees in the materials and manner specified in subsection (¢)—
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(1) a descriptive summary, with respect to the appropriations requested for the

Department of Defense Cooperative Threat Reduction Program for the fiscal year after

the fiscal year in which the summary is submitted, of the amounts requested for each

project category under each Department of Defense Cooperative Threat Reduction
program element; and
(2) a descriptive summary, with respect to appropriations for the Department of

Defense Cooperative Threat Reduction Program for the fiscal year in which the list is

submitted and the previous fiscal year, of the amounts obligated or expended, or planned

to be obligated or expended, for each project category under each Department of Defense

Cooperative Threat Reduction program element.

(b) DESCRIPTION OF PURPOSE AND INTENT.—The descriptive summary required under
subsection (a) shall include a narrative description of each program and project category under
each Department of Defense Cooperative Threat Reduction program element that explains the
purpose and intent of the funds requested.

(c) INCLUSION IN CERTAIN MATERIALS SUBMITTED TO CONGRESS.—The summary
required to be submitted in a fiscal year under subsection (a) shall be set forth by project
category, and by amounts specified in paragraphs (1) and (2) of that subsection in connection
with such project category, in each of the following:

(1) The annual report on activities and assistance under the Department of

Defense Cooperative Threat Reduction Program required in such fiscal year under

section 1633.

(2) The budget justification materials submitted to Congress in support of the

Department of Defense budget for the fiscal year succeeding such fiscal year (as
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submitted with the budget of the President under section 1105(a) of title 31, United States
Code).
SEC. 1633. REPORTS ON ACTIVITIES AND ASSISTANCE UNDER THE
DEPARTMENT OF DEFENSE COOPERATIVE THREAT REDUCTION
PROGRAM.
(a) ANNUAL REPORT.—In any year in which the budget of the President under section
1105 of title 31, United States Code, for the fiscal year beginning in such year requests funds for
the Department of Defense for assistance or activities under the Department of Defense
Cooperative Threat Reduction Program, the Secretary of Defense shall, after consultation with
the Secretary of State, submit to the congressional defense committees, the Committee on
Foreign Affairs of the House of Representatives, and the Committee on Foreign Relations of the
Senate a report on activities and assistance during the preceding fiscal year under the Department
of Defense Cooperative Threat Reduction Program setting forth the matters in subsection (c).
(b) DEADLINE FOR REPORT.—The report under subsection (a) shall be submitted not later
than the first Monday in February of a year.
(c) MATTERS To BE INCLUDED.—The report under subsection (a) in a year shall set forth
the following:
(1) An estimate of the total amount that will be required to be expended by the
United States in order to achieve the objectives of the Department of Defense
Cooperative Threat Reduction Program.
(2) A five-year plan setting forth the amount of funds and other resources
proposed to be provided by the United States for the Department of Defense Cooperative

Threat Reduction Program over the term of the plan, including the purpose for which
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such funds and resources will be used, and to provide guidance for the preparation of
annual budget submissions with respect to the Department of Defense Cooperative Threat
Reduction Program.

(3) A description of the Department of Defense Cooperative Threat Reduction
activities carried out during the fiscal year ending in the year preceding the year of the

report, including—
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(A) the amounts notified, obligated, and expended for such activities and
the purposes for which such amounts were notified, obligated, and expended for
such fiscal year and cumulatively for the Department of Defense Cooperative
Threat Reduction Program;

(B) a description of the participation, if any, of each department and
agency of the United States Government in such activities;

(C) a description of such activities, including the forms of assistance
provided;

(D) a description of the United States private sector participation in the
portion of such activities that were supported by the obligation and expenditure of
funds for the Department of Defense Cooperative Threat Reduction Program; and

(E) such other information as the Secretary of Defense considers
appropriate to inform Congress fully of the operation of Department of Defense
Cooperative Threat Reduction programs and activities, including with respect to
proposed demilitarization or conversion projects, information on the progress
toward demilitarization of facilities and the conversion of the demilitarized

facilities to civilian activities.
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(4) A description of the means (including program management, audits,
examinations, and other means) used by the United States during the fiscal year ending in
the year preceding the year of the report to ensure that assistance provided under the
Department of Defense Cooperative Threat Reduction Program is fully accounted for,
that such assistance is being used for its intended purpose, and that such assistance is
being used efficiently and effectively, including—

(A) if such assistance consisted of equipment, a description of the current
location of such equipment and the current condition of such equipment;

(B) if such assistance consisted of contracts or other services, a description
of the status of such contracts or services and the methods used to ensure that
such contracts and services are being used for their intended purpose;

(C) a determination whether the assistance described in subparagraphs (A)
and (B) has been used for its intended purpose and an assessment of whether the
assistance being provided is being used effectively and efficiently; and

(D) a description of the efforts planned to be carried out during the fiscal
year beginning in the year of the report to ensure that Department of Defense
Cooperative Threat Reduction assistance provided during such fiscal year is fully
accounted for and is used for its intended purpose.

(5) A description of the defense and military activities carried out under the
Department of Defense Cooperative Threat Reduction Program, including under the
Defense and Military Contacts program during the fiscal year ending in the year
preceding the year of the report, including—

(A) the amounts obligated or expended for such activities;
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(B) the strategy, goals, and objectives for which such amounts were
obligated and expended;
(C) a description of the activities carried out, including the forms of
assistance provided, and the justification for each form of assistance provided,;
(D) the success of each activity, including the goals and objectives
achieved for each;
(E) a description of participation by private sector entities in the United
States in carrying out such activities, and the participation of any other Federal
department or agency in such activities; and
(F) any other information that the Secretary considers relevant to provide a
complete description of the operation and success of activities carried out under
the Department of Defense Cooperative Threat Reduction Program.
SEC. 1634. METRICS FOR THE DEPARTMENT OF DEFENSE COOPERATIVE
THREAT REDUCTION PROGRAM.
The Secretary of Defense shall implement metrics to measure the impact and
effectiveness of activities of the Department of Defense Cooperative Threat Reduction Program
to address threats arising from the proliferation of chemical, nuclear, and biological weapons and

weapons-related materials, technologies, and expertise.
SUBTITLE D—REPEALS AND TRANSITION PROVISION

SEC. 1641. REPEALS.
The following provisions of law are repealed:
(1) Sections 212, 221, 222, and 231 of the Soviet Nuclear Threat Reduction Act

of 1991 (Public Law 102-228; 22 U.S.C. 2551 note).
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(2) Sections 1412 and 1431 of the Former Soviet Union Demilitarization Act
(Public Law 102-484; 22 U.S.C. 5902, 5921).

(3) Sections 1203, 1204, 1206, and 1208 of the Cooperative Threat Reduction Act
of 1993 (title XII of the National Defense Authorization Act for Fiscal Year 1994; Public
Law 103-160; 22 U.S.C. 5952, 5953, 5955, 5957).

(4) Sections 1205 of the National Defense Authorization Act for Fiscal Year 1996
(Public Law 104-106; 22 U.S.C. 5955 note).

(5) Section 1501 of the National Defense Authorization Act for Fiscal Year 1997
(Public Law 104-201; 50 U.S.C. 2362 note).

(6) Section 1307 of the Strom Thurmond National Defense Authorization Act for
Fiscal Year 1999 (Public Law 105-261; 22 U.S.C. 5952 note).

(7) Section 1303 of the National Defense Authorization Act for Fiscal Year 2000
(Public Law 106-65; 22 U.S.C. 5952 note).

(8) Sections 1303, 1304, 1306, and 1308 of the Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001 (as enacted into law by Public Law 106-398; 22
U.S.C. 5952 note, 5959).

(9) Section 1304 of the National Defense Authorization Act for Fiscal Year 2002
(Public Law 107-107; 22 U.S.C. 5952 note).

(10) Sections1305 and 1306 of the Bob Stump National Defense Authorization
Act for Fiscal Year 2003 (Public Law 107-314; 22 U.S.C. 5952 note).

(11) Sections 1303, 1305, 1307, and 1308 of the National Defense Authorization

Act for Fiscal Year 2004 (Public Law 108-136; 22 U.S.C. 5960, 5961, 5962, and 5963).
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(12) Sections 1303, 1304, 1305, and 1306 of the National Defense Authorization

Act for Fiscal Year 2010 (Public Law 111-84; 22 U.S.C. 5952, 5964, 5965, and 5952

note).

SEC. 1642. TRANSITION PROVISION.

Any determination made before the date of the enactment of this Act under section
1308(a) of the National Defense Authorization Act for Fiscal Year 2004 (22 U.S.C. 5963(a))
shall be treated as a determination under section 1612(a). Any determination made before the
date of the enactment of this Act under section 1305(b) of the National Defense Authorization
Act for Fiscal Year 2010 (22 U.S.C. 5965) shall be treated as a determination under section
1613(b). The requirement for a determination under section 1612 shall not apply to a state that

was part of the former Soviet Union, but regular coordination practices shall apply.

Section-by-Section Analysis

This proposal is primarily a codification of existing law to make the law more readily
available for future reference. For the most part, with exceptions noted below, current policy and
procedures have been carried forward in the new format.

The body of law covered by this proposal is that relating to the Department of Defense
(DoD) Cooperative Threat Reduction (CTR) Program. In 1992, Congress by law established the
DoD CTR Program, frequently referred to as the Nunn-Lugar Program (named for former
Senators Sam Nunn of Georgia and Richard Lugar of Indiana), with the purpose of securing and
dismantling weapons of mass destruction and their associated infrastructure in former Soviet
Union states. In the years since, there have been numerous additional statutes enacted relating to
that program.

This proposal would organize and consolidate statutes relating to the DoD-specific CTR
Program under a single revised National Defense Authorization Act (NDAA) title so that all
applicable law can be found in one place. Currently, DoD CTR legislation is spread over more
than 20 years of NDAAs and other statutes, making attempts to review the law, with its various
amendments, a difficult task. Furthermore, since the revised provisions are permanent law and
would be codified in the U.S. Code, all future amendments would be reflected in the Code,
obviating the need to conduct extensive reviews of the Statutes-at-Large to ensure currency.
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An additional purpose of this organization and consolidation effort is to streamline the

law so as reflect only those provisions that have remained applicable. In other words, portions of
the various NDAA provisions have become obsolete because required tasks and reports have
been completed, express or implied time limitations have passed, or specific provisions have
been repealed or amended. Only those provisions, which, in our view, have current applicability,
have been brought forward.

These efforts of organization, consolidation, and streamlining have been conducted with

the intent to remain true to DoD-specific CTR legislation as it currently exits. However, certain
modernization changes have been proposed, as outlined below:

Textual cross references in current law have been changed to conform to the new
organization, using the section numbers and section titles reflected in the table of
contents.

References in current law to “Congress” for submission of reports now indicate the
committees by name, except that the term “congressional defense committees,” as
defined in Title 10, is used frequently throughout. Consultation with the Secretary of
State is required in this proposal whenever a report is submitted to the State Department’s
oversight committees. In section 1611(f) and section 1613, reports are submitted only to
the congressional defense committees, which is a change from current law. These reports
are believed to be of interest only to those committees. As such, these reports will not be
subject to a statutory requirement of consultation with the Secretary of State. We note,
however, that the Departments coordinate closely on all CTR activities, and will continue
to do so when applicable.

Section 1611 incorporates current practice by placing authority for the “Department of
Defense Cooperative Threat Reduction Program” with the Department of Defense. This
also reflects current law since section 221 of the Soviet Nuclear Threat Reduction Act of
1991 (P.L 102-228) designated the Department of Defense as the Executive Agent for
CTR Programs (referred to as “Part B” of the Soviet Nuclear Threat Reduction Act of
1991). Also, each NDAA links the DoD CTR Program to the NDAA’s section 301,
which is the annual authorization of appropriations of funds for “the use of the Armed
Forces and other activities and agencies of the Department of Defense” for certain
purposes, one of which is “Cooperative Threat Reduction Programs.”

Section 1611. Since 2008 (when programs outside the former Soviet Union (FSU) were
first listed), authorized programs in the FSU and authorized programs outside of the FSU
have been listed separately, and have differed in substantive respects. Section 1611
consolidates and harmonizes these programs by placing them in a single comprehensive
list that is applicable worldwide. In doing so, it also expands current CTR authority for
non-FSU countries by including authority to facilitate the elimination of nuclear
weapons, weapons components, and their delivery systems. Additionally, it expands the
authority applicable to both FSU and non-FSU countries with regard to the safe and
secure transportation and storage of weapons-usable or high-threat radiological materials.
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Section 1611. Two provisions of current law found in the Soviet Nuclear Threat
Reduction Act of 1991 are conditioned by the words, “should, to the extent feasible,”
(referring to the employment of U.S. technology and technicians and the use of expertise
from the U.S. private sector). Due to the precatory nature of these provisions, re-
enactment is not recommended. (Section 1611 would be the logical location for these
provisions if they were to be re-enacted.)

Section 1611. Two provisions of current law found in the Soviet Nuclear Threat
Reduction Act of 1991, which concern reimbursement from recipient countries for CTR
activities, are not recommended for re-enactment since they are precatory and are
considered obsolete. (Section 1611 would be the logical location for these provisions if
they were to be re-enacted.)

Section 1611. It is believed that CTR should be available to prevent the proliferation of
weapons of mass destruction-related materials, including all materials, equipment, and
technology that could be used for the design, development, production, or use of nuclear,
chemical, and biological weapons and their means of delivery. Thus, a new subparagraph
has been added to Section 1611°s list of authorized programs. Subparagraph (a)(5)
permits programs to prevent the proliferation of “related materials” as defined above.

Section 1611 and 1612. The provision in subsection (e) of Section 1611 concerning
“military-to-military and defense contacts” is clarified in section 1612(c) to provide that
foreign personnel from non-defense agencies, such as customs and border-security
officials, may participate in activities carried out under this authority. The concurrence
of the Secretary of State is required only for the participation of such non-defense
participation.

Section 1612. This provision, limited to non-FSU states in current law, no longer
includes such geographically restrictive language. However, section 1642 (“Transition
provision”) excludes activities in FSU states from the “determination process” of section
1612, since Congress has never required such a determination for FSU states. Thus, by
operation of section 1642, current practice is maintained.

Section 1613. Current law authorizes not more than 10 percent of the total amounts
appropriated or otherwise made available for any fiscal year to be expended,
notwithstanding any other law, for urgent threat reduction activities. This proposal seeks
to increase the amount from 10 percent to 15 percent in case future CTR appropriations
decrease and/or, when a crisis emerges, unobligated funds from previous fiscal years total
a relatively small amount.

Section 1613. The reporting requirement for activities undertaken to address “urgent”
threats must, under current law, be submitted 15 days prior to the obligation or
expenditure of funds. To reflect more properly the urgent nature of the circumstances
that could lead to activities under this provision, the timing for the required report is
amended to 15 days “after” (vice “before”) the obligation or expenditure of funds.
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Section 1613. This section proposes a new substantive subparagraph, premised on a
presidential determination, which would permit the use of CTR funds to address an
urgent threat in an ungoverned area or an area that is not controlled by an effective
governmental authority, as determined by the Secretary of State. This provision is
accompanied by a congressional notification requirement.

Section 1614, which permits deviations from appropriated CTR amounts and authorized
CTR purposes under limited circumstances, has been reordered and, in some cases,
reworded for clarification. However, the only intended substantive change to this
modification is to add a requirement for a “national interest” determination before the use
of funds for purposes other than those listed in annual authorizations.

Section 1615. The termination date (“sunset provision”) in current law for the current
authority to receive and utilize contributions to CTR from outside sources (section 1303
of P.L. 111-184, NDAA FY 2010) has been deleted in this proposal, which would make
this authority permanent.

Section 1615. Current law requires an annual report to Congress no later than October 31
of each year pertaining to contributions received from outside sources for CTR purposes.
The proposal recommends substituting “the first Monday in February” instead of October
31 in order to coincide with the annual report of CTR activities and assistance required
by section 1633.

Section 1621. Certain prohibitions on the use of funds were adopted by Congress when
CTR was limited to the FSU. In light of the fact that CTR now extends beyond the FSU,
section 1621 extends these prohibitions so that they apply globally.

Section 1621. Current law prohibits the use of CTR for the elimination of conventional
weapons or delivery systems “primarily intended” for the delivery of such weapons.
Given that some delivery systems can be easily adapted to deliver weapons of mass
destruction (WMD), the word “primarily” imposes a balancing test that may foreclose
effective action under a CTR program, even though a real possibility exists that
conversion efforts are contemplated or can be accomplished in a short period of time.
This proposal introduces a different test that would permit a more flexible analysis based
on the “reasonable” possibility that the delivery vehicle could be adapted to WMD use.

Section 1633. Current law requires an annual report to Congress on activities and
assistance provided during the previous year in the states of the former Soviet Union.
The words in current law restricting the report’s applicability to the states of the former
Soviet Union have been deleted in this proposal, thus making the annual reporting
requirement applicable to CTR activities and assistance worldwide. This section also
deletes the requirement in current law to report on Russia’s tactical nuclear weapons
arsenal. Since the CTR program is no longer used to eliminate strategic weapons in
Russia, the CTR program will not have visibility into the status of Russia’s tactical
weapons.
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e Section 1642. This proposal recommends including a transition provision to capture any
determination that was made before the date of the enactment of this Act under section
1308(a) of the National Defense Authorization Act for Fiscal Year 2004 (22 U.S.C.
5963(a)) and section 1305(b) of the National Defense Authorization Act for Fiscal Year
2010 (22 U.S.C. 5965). It also notes, in accordance with current law and practice, that
activities in the FSU are not subject to the determination process of Section 1612. We
note, however, that the Departments coordinate closely on all CTR activities, including
those activities in the FSU, and that the Department of Defense will continue to
coordinate with the Department of State on such matters.

Upon enactment of this proposal, the annual DoD CTR authorization and appropriation
provisions should be revised appropriately to conform with permanent DoD CTR authorities as
revised by the proposed title XVI. Upon enactment of this permanent title, the annual DoD CTR
authorization in the NDAA could look like the following:

TITLE XI11I—COOPERATIVE THREAT REDUCTION

SEC. 1301. [adapted from 1301 of P.L. 112-239, NDAA FY 2013]
SPECIFICATION OF DEPARTMENT OF DEFENSE
COOPERATIVE THREAT REDUCTION PROGRAMS AND
FUNDS.

(2) SPECIFICATION OF DEPARTMENT OF DEFENSE COOPERATIVE THREAT
REDUCTION PROGRAMS.—For purposes of section 301 and other provisions of this Act,
Department of Defense Cooperative Threat Reduction programs are the programs
specified in section 1611 of the Department of Defense Cooperative Threat Reduction
Act.

(b) FIscAL YEAR 20xx DEPARTMENT OF DEFENSE COOPERATIVE THREAT
REDUCTION FUNDS DEFINED.—As used in this title, the term ‘fiscal year 20xx
Department of Defense Cooperative Threat Reduction funds’ means the funds
appropriated pursuant to the authorization of appropriations in section 301 and made
available by the funding table in section 4301 for Department of Defense Cooperative
Threat Reduction programs.

(c) AVAILABILITY OF FUNDS.—Funds appropriated pursuant to the authorization
of appropriations in section 301 and made available by the funding table in section 4301
for Department of Defense Cooperative Threat Reduction programs shall be available for
obligation for fiscal years 20xx, 20xx, and 20xx.

SEC. 1302. [adapted from 1302 P.L. 112-239, NDAA FY 2013] FUNDING
ALLOCATIONS.
Ofthe $ authorized to be appropriated to the Department of Defense for
fiscal year 20xx in section 301 and made available by the funding table in section 4301
for Department of Defense Cooperative Threat Reduction programs, the following
amounts may be obligated for the purposes specified:
(1) For strategic offensive arms elimination, $
(2) For chemical weapons destruction, $
(3) For global nuclear security, $
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(4) For cooperative biological engagement, $

(5) For proliferation prevention, $

(6) For threat reduction engagement, $ .

(7) For activities designated as Other Assessments/Administrative Costs,
$ .

Upon enactment of the permanent title, the annual CTR appropriation paragraph could
look like the following:

DEPARTMENT OF DEFENSE COOPERATIVE THREAT REDUCTION ACCOUNT
[adapted from P.L. 112-74, DoD Appropriations Act, 2012]

eontacts under proqrams and act|V|t|es of the Department of Defense Cooperatlve Threat

Reduction Program authorized under sectien-1611-6f the Department of Defense Cooperative
Threat Reduction Act, $ , to remain available until September 30, 20XX: Provided,
That of the amounts provided under this heading, not less than $ shall be available
only to support the dismantling and disposal of nuclear submarines, submarine reactor
components, and security enhancements for transport and storage of nuclear warheads in the
Russian Far East and North.

This proposal has been coordinated with the Office of the Under Secretary of Defense for
Acquisition, Technology, and Logistics and the Department of State’s Political-Military Bureau.

Two tables have been included below. Table 1 shows the source for each section of the
new DoD CTR Act. Table 2 shows the disposition of each provision proposed to be repealed.
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TABLE #1

SOURCE OF PROVISIONS

IN NEW DOD CTR ACT

Section # Source section Heading Comments
1601 [None] Short title [of new CTR Act]
Definition of appropriate Derived from
1602 [Various] congressional committees most current
law.
(@) Sec. 1501 of P.L. 104-201, NDAA Authority to carry out Department Substantially
FY 1997 (50 U.S.C. 2362 note) of Defense Cooperative Threat revised — see
(b) Sec. 1308(b) of P.L. 108-136, NDAA | Reduction programs sectional
FY 2004 (22 U.S.C. 5963(b)) analysis.
(c) Sec 212(b) [2d sent.] of P.L. 102-228,
Soviet Nuclear Threat Reduction Act of
1611 1991 (22 U.S.C. 2551 note) _
(d) Sec 221(c) of P.L. 102-228, Soviet
Nuclear Threat Reduction Act of 1991
(22 U.S.C. 2551 note)
(e) Sec. 1306(a) of P.L. 111-84, NDAA
FY 2010 (22 U.S.C. 5952 note)
(f) Sec. 1205 of P.L. 104-106, NDAA FY
1996 (22 U.S.C. 5955 note)
Use of Department of Defense Derived from
o2 Sec. 1308 f P.L. 108-136, NDAA Fy | Sooperative Tareat Reducton funds. | mostcurten
2004 (22 U.S.C. 5963) - '
opportunities.
Department of Defense Cooperative | Subsection (c) is
o1 | SasereL trnon NDARRY | Te Retler rogim auhorty | e e
2010 (22 U.S.C. 5965) L2 .
activities. analysis.
Use of funds for other purposes or See sectional
1614 Recurring annual NDAA provisions [sec. | for increased amounts. analysis.
1302(b) & (¢)]
Utilization of contributions to the Sunset date
Department of Defense Cooperative | from source
1615 ggiolégsﬁgpcl‘ségﬁgte';lDAA FY Threat Reduction Program. law _omitted. See
sectional
analysis.
(a) Sec. 1303(a) & (b) of P.L. 106-65, Prohibition on use of funds for See sectional
1621 NDAA FY 2000; specified purposes analysis.
(b) Sec. 1303 of P.L. 106-398, NDAA FY
2001 (22 U.S.C. 5952 note)
Requirement for on-site managers Reenacted
1622 Sec. 1305 of P.L. 108-136, NDAA FY without
2004 (22 U.S.C. 5961) substantive
change.
Limitation on use of funds until Reenacted
1623 Sec. 1303 of P.L. 108-136, NDAA FY certain permits obtained. without
2004 (22 U.S.C. 5960) substantive
change.
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Annual certifications on use of
facilities being constructed for
1631 Sec. 1307 of P.L. 108-136, NDAA FY Department of Defense Cooperative
2004 (22 U.S.C. 5962) . ;
Threat Reduction projects or
activities.
Requirement to submit summary of
1632 Sec. 1307 of P.L. 105-261, NDAA FY amounts requested by project
1999 (22 U.S.C. 5952 note) Category_
Reports on activities and assistance | See sectional
1633 Sec. 1308 of P.L. 106-398, NDAA FY under the Department of Defense analysis.
2001 (22 U.S.C. 5959) Cooperative Threat Reduction
Program.
Metrics for the Department of
Sec. 1304 of P.L. 111-84, NDAA FY h
1634 2010 (22 U.S.C. 5964) Defensg Cooperative Threat
Reduction Program.

TABLE #2

DISPOSITION OF PROVISIONS OF LAW REPEALED BY SECTION 1651

Section

Heading

Disposition

Sec. 212 of P.L. 102-228, Soviet Nuclear
Threat Reduction Act of 1991 (22 U.S.C.
2551 note)

Authority for program to facilitate
Soviet weapons destruction.

(a) Obsolete (“President”
replaced by “Secretary of
Defense” in later law).
(b) [1st sent.] Rendered
obsolete by later law (see
sec. 1501 of P.L. 104-
201).

(b) [2nd sent.] Reenacted
in sec. 1611(c).

Sec. 221 of P.L. 102-228, Soviet Nuclear
Threat Reduction Act of 1991 (22 U.S.C.
2551 note)

Administration of nuclear threat
reduction programs.

(a) Expired.

(b) Specific identification
of SecDef as executive
agent is no longer
required due to later law.
(c) Reenacted in sec.
1611(d).

(d) Obsolete.

(e) Expired.

Sec. 222 of P.L. 102-228, Soviet Nuclear
Threat Reduction Act of 1991 (22 U.S.C.
2551 note)

Repayment arrangements

Obsolete.

Sec. 2310f P.L. 102-228, Soviet Nuclear
Threat Reduction Act of 1991 (22 U.S.C.
2551 note)

Prior notice of obligations to Congress

Superseded by sec. 1205
of P.L. 104-106.

Sec. 1412 of the Former Soviet Union
Demilitarization Act (P.L. 102-484; 22
U.S.C. 5902).

Authority for programs to facilitate
demilitarization.

(a) Obsolete.

(b) Rendered obsolete by
later law (see sec. 1501 of
P.L. 104-201).

(c) Precatory; not
recommended for re-
enactment.

(d) Superseded by sec.
1203(d) of P.L. 103-160,
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which was repealed by
P.L. 110-181 sec.
1304(a)(2).

Sec. 1431 of the Former Soviet Union
Demilitarization Act (P.L. 102-484; 22
U.S.C. 5921).

Prior notice to Congress of obligation
of funds

(a) Superseded by sec.
1205 of P.L. 104-106.
(b) Obsolete.

Sec. 1203 of the Cooperative Threat
Reduction Act of 1993 (P.L. 103-160; 22
U.S.C. 5952).

Authority for programs to facilitate
cooperative threat reduction.

(a) Obsolete (“President”
replaced by “Secretary of
Defense” in later law).

(b) Rendered obsolete by
later law (see sec. 1501 of
P.L. 104-201).

(c) Precatory; not
recommended for re-
enactment.

Sec. 1204 of the Cooperative Threat
Reduction Act of 1993 (P.L. 103-160; 22
U.S.C. 5953).

Demilitarization Enterprise Fund

Obsolete.

Sec. 1206 of the Cooperative Threat
Reduction Act of 1993 (P.L. 103-160; 22
U.S.C. 5955).

Prior notice to congress of obligation of
funds.

(a) Superseded by sec.
1205 of P.L. 104-106.
(b) Expired.

Sec. 1208 of the Cooperative Threat
Reduction Act of 1993 (P.L. 103-160; 22
U.S.C. 5957).

Appropriate congressional committees
defined

Obsolete (used committee
lists found in later law).

Sec. 1205 of P.L. 104-106, NDAA FY 1996
(22 U.S.C. 5955 note)

Prior notice to congress of obligation of
funds.

Reenacted in part in sec.
1611 (f).

Sec. 1501 of P.L. 104-201, NDAA FY 1997
(50 U.S.C. 2362 note)

Specification of cooperative threat
reduction programs.

Reenacted in sec. 1611.

Sec. 1307 of P.L. 105-261, NDAA FY 1999
(22 U.S.C. 5952 note)

Requirement to submit summary of
amounts requested by project category.

Reenacted in sec. 1632.

Sec. 1303 of P.L. 106-65, NDAA FY 2000
(22 U.S.C. 5952 note)

Prohibition on use of funds for
specified purposes

Reenacted in sec. 1621.

Sec. 1303 of P.L. 106-398, NDAA FY 2001
(22 U.S.C. 5952 note)

Prohibition on use of funds for
elimination of conventional weapons

Reenacted in sec. 1621.

Sec.1304 of P.L. 106-398, NDAA FY 2001 | Limitation on use of funds for fissile Obsolete.
material storage facility.
Sec. 1306 of P.L. 106-398, NDAA FY 2001 | Agreement on nuclear weapons storage | Obsolete.

sites.

Sec. 1308 of P.L. 106-398, NDAA FY 2001
(22 U.S.C. 5959)

Reports on activities and assistance
under cooperative threat reduction
programs.

Reenacted in sec. 1633.

Sec. 1304 of P.L. 107-107, NDAA FY 2002
(22 U.S.C. 5952 note)

Requirement to consider use of revenue
generated by activities carried out
under cooperative threat reduction
programs.

Precatory; not
recommended for re-
enactment.
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Sec. 1305 of P.L. 107-314, NDAA FY 2003 | Prohibition against use of funds for Obsolete.
(22 U.S.C. 5952 note) second wing of fissile material storage

facility.
Sec. 1306 of P.L. 107-314, NDAA FY 2003 | Limited Waiver of Restrictions on Use Obsolete.

(22 U.S.C. 5952 note)

of Funds for Threat Reduction in States
of the Former Soviet Union

Sec. 1303 of P.L. 108-136, NDAA FY 2004
(22 U.S.C. 5960)

Limitation on use of funds until certain
permits obtained

Reenacted in sec. 1623.

Sec. 1305 of P.L. 108-136, NDAA FY 2004
(22 U.S.C. 5961)

Requirement for on—site managers

Reenacted in sec. 1622.

Sec. 1307 of P.L. 108-136, NDAA FY 2004
(22 U.S.C. 5962)

Annual certifications on use of facilities
being constructed for cooperative threat
reduction projects or activities.

Reenacted in sec. 1631.

Sec. 1308 of P.L. 108-136, NDAA FY 2004
(22 U.S.C. 5963)

Authority to use cooperative threat
reduction funds outside the former
Soviet Union.

(a) Reenacted with
clarifications in sec.
1612(a).

(b) Reenacted in
sec.1611(b).

(c) Reenacted in sec.
1612(b).

(d) Obsolete.

Sec. 1303 of P.L. 111-84, NDAA FY 2010
(22 U.S.C. 5952 note)

Utilization of contributions to the
cooperative threat reduction program.

(c)-(f) Reenacted in sec.
1615.

Sec. 1304 of P.L. 111-84, NDAA FY 2010
(22 U.S.C. 5964)

Metrics for the cooperative threat
reduction program.

() Reenacted in sec.
1634.
(b), (c), (d) Expired.
(e) Reenacted in sec.
1602,

Sec.1305 of P.L. 111-84, NDAA FY 2010
(22 U.S.C. 5965)

Cooperative threat reduction program
authority for urgent threat reduction
activities.

(a), (b) Reenacted in sec.
1613.

(c) Reenacted in sec.
1602,

Sec. 1306 of P.L. 111-84, NDAA FY 2010
(22 U.S.C. 5952 note)

Cooperative threat reduction defense
and military contacts program.

Reenacted in sec. 1611(a)
(5) and (e).

Budget Implications: Funding for these activities is included in the fiscal year (FY) 2015
budget request of the Department of Defense Cooperative Threat Reduction (CTR) Program.
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RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation Budget Dfis;:l Program

2015 | 2016 | 2017 | 2018 | 2019 From Activity Item Element
Cooperative

CTR 0 0 0 0 0 Threat BA-01 0134 | 0901515BR
Reduction
Account

Changes to Existing Law: This proposal would repeal the following provisions of law:

1. PUBLIC LAW 102-228, Soviet Nuclear Threat Reduction Act of 1991

SEC. 212.[22 U.S.C. 2551 note] AUTHORITY FOR PROGRAM TO FACILITATE SOVIET WEAPONS
DESTRUCTION.
(a) IN GENERAL.—Notwithstanding any other provision of law, the President, consistent with the findings
stated in section 211, may establish a program as authorized in subsection (b) to assist Soviet weapons destruction.
Funds for carrying out this program shall be provided as specified in part C.

(b) TYPE OF PROGRAM.—The program under this section shall be limited to cooperation among the United
States, the Soviet Union, its republics, and any successor entities to (1) destroy nuclear weapons, chemical weapons,
and other weapons, (2) transport, store, disable, and safeguard weapons in connection with their destruction, and (3)
establish verifiable safeguards against the proliferation of such weapons. Such cooperation may involve assistance in
planning and in resolving technical problems associated with weapons destruction and proliferation. Such
cooperation may also involve the funding of critical short-term requirements related to weapons destruction and
should, to the extent feasible, draw upon United States technology and United States technicians.

SEC. 221.[22 U.S.C. 2551 note] ADMINISTRATION OF NUCLEAR THREAT REDUCTION

PROGRAMS.

(a) FUNDING.—

(1) TRANSFER AUTHORITY.—The President may, to the extent provided in an appropriations Act
or joint resolution, transfer to the appropriate defense accounts from amounts appropriated to the
Department of Defense for fiscal year 1992 for operation and maintenance or from balances in working
capital accounts established under section 2208 of title 10, United States Code, not to exceed $400,000,000
for use in reducing the Soviet military threat under part B.

(2) LimiTATION.—Amounts for transfers under paragraph (1) may not be derived from amounts
appropriated for any activity of the Department of Defense that the Secretary of Defense determines
essential for the readiness of the Armed Forces, including amounts for—

(A) training activities; and
(B) depot maintenance activities.

(b) DEPARTMENT OF DEFENSE.—The Department of Defense shall serve as the executive agent for any
program established under part B.

(c) REIMBURSEMENT OF OTHER AGENCIES.—The Secretary of Defense may reimburse other United States
Government departments and agencies under this section for costs of participation, as directed by the President, only
in a program established under part B.

(d) CHARGES AGAINST FUNDS.—The value of any material from existing stocks and inventories of the
Department of Defense, or any other United States Government department or agency, that is used in providing
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assistance under part B to reduce the Soviet military threat may not be charged against funds available pursuant to
subsection (a) to the extent that the material contributed is directed by the President to be contributed without
subsequent replacement.

(e) DETERMINATION BY DIRECTOR OF OMB—No amount may be obligated for the program under part B
unless expenditures for that program have been determined by the Director of the Office of Management and Budget
to be counted against the defense category of the discretionary spending limits for fiscal year 1992 (as defined in
section 601(a)(2) of the Congressional Budget Act of 1974) for purposes of part C of the Balanced Budget and
Emergency Deficit Control Act of 1985.

SEC. 222. [22 U.S.C. 2551 note] REPAYMENT ARRANGEMENTS.

(a) REIMBURSEMENT ARRANGEMENTS.—ASsistance provided under part B to the Soviet Union, any of its
republics, or any successor entity shall be conditioned, to the extent that the President determines to be appropriate
after consultation with the recipient government, upon the agreement of the recipient government to reimburse the
United States Government for the cost of such assistance from natural resources or other materials available to the
recipient government.

(b) NATURAL RESOURCES, ETC.—The President shall encourage the satisfaction of such reimbursement
arrangements through the provision of natural resources, such as oil and petroleum products and critical and
strategic materials, and industrial goods. Materials received by the United States Government pursuant to this
section that are suitable for inclusion in the Strategic Petroleum Reserve or the National Defense Stockpile may be
deposited in the reserve or stockpile without reimbursement. Other material and services received may be sold or
traded on the domestic or international market with the proceeds to be deposited in the General Fund of the
Treasury.

SEC. 231. [22 U.S.C. 2551 note] PRIOR NOTICE OF OBLIGATIONS TO CONGRESS.

Not less than 15 days before obligating any funds for a program under part B, the President shall transmit
to the Congress a report on the proposed obligation. Each such report shall specify—
(1) the account, budget activity, and particular program or programs from which the funds
proposed to be obligated are to be derived and the amount of the proposed obligation; and
(2) the activities and forms of assistance under part B for which the President plans to obligate
such funds.

2. PUBLIC LAW 102-484, Former Soviet Union Demilitarization Act
SEC. 1412. [22 U.S.C. 5902] AUTHORITY FOR PROGRAMS TO FACILITATE DEMILITARIZATION.

(a) IN GENERAL.—Notwithstanding any other provision of law, the President is authorized, in accordance
with this title, to establish and conduct programs described in subsection (b) to assist the demilitarization of the
independent states of the former Soviet Union.

(b) TYPES OF PROGRAMS.—The programs referred to in subsection (a) are limited to—

(1) transporting, storing, safeguarding, and destroying nuclear, chemical, and other weapons of the
independent states of the former Soviet Union, as described in section 212(b) of the Soviet Nuclear Threat
Reduction Act of 1991 (title Il of Public Law 102-228);

(2) establishing verifiable safeguards against the proliferation of such weapons and their
components;

(3) preventing diversion of weapons-related scientific expertise of the former Soviet Union to
terrorist groups or third countries;

(4) facilitating the demilitarization of the defense industries of the former Soviet Union and the
conversion of military technologies and capabilities into civilian activities;

(5) establishing science and technology centers in the independent states of the former Soviet
Union for the purpose of engaging weapons scientists, engineers, and other experts previously involved
with nuclear, chemical, and other weapons in productive, nonmilitary undertakings; and
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(6) expanding military-to-military contacts between the United States and the independent states
of the former Soviet Union.

(c) UNITED STATES PARTICIPATION.—The programs described in subsection (b) should, to the extent
feasible, draw upon United States technology and expertise, especially from the United States private sector.

(d) ResTRICTIONS.—United States assistance authorized by subsection (a) may not be provided unless the
President certifies to the Congress, on an annual basis, that the proposed recipient country is committed to—

(1) making a substantial investment of its resources for dismantling or destroying such weapons of
mass destruction, if such recipient has an obligation under a treaty or other agreement to destroy or
dismantle any such weapons;

(2) forgoing any military modernization program that exceeds legitimate defense requirements and
forgoing the replacement of destroyed weapons of mass destruction;

(3) forgoing any use in new nuclear weapons of fissionable or other components of destroyed
nuclear weapons;

(4) facilitating United States verification of any weapons destruction carried out under this title or
section 212 of the Soviet Nuclear Threat Reduction Act of 1991 (title 11 of Public Law 102-228);

(5) complying with all relevant arms control agreements; and

(6) observing internationally recognized human rights, including the protection of minorities.

SEC. 1431. [22 U.S.C. 5921] PRIOR NOTICE TO CONGRESS OF OBLIGATION OF FUNDS.

(a) IN GENERAL.—Not less than 15 days before obligating any funds made available for a program under
this title, the President shall transmit to the Congress a report on the proposed obligation. Each such report shall
specify—

(1) the account, budget activity, and particular program or programs from which the funds
proposed to be obligated are to be derived and the amount of the proposed obligation; and

(2) the activities and forms of assistance under this title for which the President plans to obligate
such funds, including the projected involvement of United States Government departments and agencies
and the United States private sector.

(b) INDUSTRIAL DEMILITARIZATION.—ANY report under subsection (a) that covers proposed industrial
demilitarization projects shall contain additional information to assist the Congress in determining the merits of the
proposed projects. Such information shall include descriptions of—

(1) the facilities to be demilitarized;
(2) the types of activities conducted at those facilities and of the types of nonmilitary activities

planned for those facilities;
(3) the forms of assistance to be provided by the United States Government and by the United

States private sector;

(4) the extent to which military production capability will consequently be eliminated at those
facilities; and

(5) the mechanisms to be established for monitoring progress on those projects.

3. PUBLIC LAW 103-160, Cooperative Threat Reduction Act of 1993
(title XI1 of the National Defense Authorization Act for Fiscal Year 1994)

SEC. 1203. [22 U.S.C. 5952] AUTHORITY FOR PROGRAMS TO FACILITATE COOPERATIVE
THREAT REDUCTION.

(a) IN GENERAL.—Notwithstanding any other provision of law, the President may conduct programs
described in subsection (b) to assist the independent states of the former Soviet Union in the demilitarization of the
former Soviet Union. Any such program may be carried out only to the extent that the President determines that the
program will directly contribute to the national security interests of the United States.

35





(b) AUTHORIZED PROGRAMS.—The programs referred to in subsection (a) are the following:

(1) Programs to facilitate the elimination, and the safe and secure transportation and storage, of
nuclear, chemical, and other weapons and their delivery vehicles.

(2) Programs to facilitate the safe and secure storage of fissile materials derived from the
elimination of nuclear weapons.

(3) Programs to prevent the proliferation of weapons, weapons components, and weapons-related
technology and expertise.

(4) Programs to expand military-to-military and defense contacts.

(5) Programs to facilitate the demilitarization of defense industries and the conversion of military
technologies and capabilities into civilian activities.

(6) Programs to assist in the environmental restoration of former military sites and installations
when such restoration is necessary to the demilitarization or conversion programs authorized in paragraph

(5).

(7) Programs to provide housing for former military personnel of the former Soviet Union released
from military service in connection with the dismantlement of strategic nuclear weapons, when provision of
such housing is necessary for dismantlement of strategic nuclear weapons and when no other funds are
available for such housing.

(8) Other programs as described in section 212(b) of the Soviet Nuclear Threat Reduction Act of
1991 (title Il of Public Law 102-228; 22 U.S.C. 2551 note) and section 1412(b) of the Former Soviet
Union Demilitarization Act of 1992 (title XIV of Public Law 102—-484; 22 U.S.C. 5901 et seq.).

(c) UNITED STATES PARTICIPATION.—The programs described in subsection (b) should, to the extent
feasible, draw upon United States technology and expertise, especially from the private sector of the United States.

SEC. 1204. [22 U.S.C. 5953] DEMILITARIZATION ENTERPRISE FUND.

(a) DESIGNATION OF FUND.—The President is authorized to designate a Demilitarization Enterprise Fund
for the purposes of this section. The President may designate as the Demilitarization Enterprise Fund any
organization that satisfies the requirements of subsection (e).

(b) PUrRPOSE OF FUND.—The purpose of the Demilitarization Enterprise Fund is to receive grants pursuant
to this section and to use the grant proceeds to provide financial support under programs described in subsection
(b)(5) for demilitarization of industries and conversion of military technologies and capabilities into civilian
activities.

(c) GRANT AUTHORITY.—The President may make one or more grants to the Demilitarization Enterprise
Fund.

(d) Risk CAPITAL FUNDING OF DEMILITARIZATION.—The Demilitarization Enterprise Fund shall use the
proceeds of grants received under this section to provide financial support in accordance with subsection (b) through
transactions as follows:

(1) Making loans.

(2) Making grants.

(3) Providing collateral for loan guaranties by the Export—Import Bank of the United States.
(4) Taking equity positions.

(5) Providing venture capital in joint ventures with United States industry.

(6) Providing risk capital through any other form of transaction that the President considers

appropriate for supporting programs described in subsection (b)(5).

(e) ELIGIBLE ORGANIZATION.—AN organization is eligible for designation as the Demilitarization
Enterprise Fund if the organization—
(1) is a private, nonprofit organization;
(2) is governed by a board of directors consisting of private citizens of the United States; and
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(3) provides assurances acceptable to the President that it will use grants received under this
section to provide financial support in accordance with this section.

(f) OPERATIONAL PROVISIONS.—The following provisions of section 201 of the Support for East
European Democracy (SEED) Act of 1989 (Public Law 101-179; 22 U.S.C. 5421) shall apply with respect to the
Demilitarization Enterprise Fund in the same manner as such provisions apply to Enterprise Funds designated
pursuant to subsection (d) of such section:

(1) Subsection (d)(5), relating to the private character of Enterprise Funds.

(2) Subsection (h), relating to retention of interest earned in interest bearing accounts.
(3) Subsection (i), relating to use of United States private venture capital.

(4) Subsection (Kk), relating to support from Executive agencies.

(5) Subsection (1), relating to limitation on payments to Fund personnel.

(6) Subsections (m) and (n), relating to audits.

(7) Subsection (0), relating to record keeping requirements.

(8) Subsection (p), relating to annual reports.

In addition, returns on investments of the Demilitarization Enterprise Fund and other payments to the Fund

may be reinvested in projects of the Fund.

(9) EXPERIENCE OF OTHER ENTERPRISE FUNDS.—To0 the maximum extent practicable, the Board of
Directors of the Demilitarization Enterprise Fund should adopt for that Fund practices and procedures that have been
developed by Enterprise Funds for which funding has been made available pursuant to section 201 of the Support
for East European Democracy (SEED) Act of 1989 (Public Law 101-179; 22 U.S.C. 5421).

(h) CONSULTATION REQUIREMENT.—In the implementation of this section, the Secretary of State and the
Administrator of the Agency for International Development shall be consulted to ensure that the Articles of
Incorporation of the Fund (including provisions specifying the responsibilities of the Board of Directors of the
Fund), the terms of United States Government grant agreements with the Fund, and United States Government
oversight of the Fund are, to the maximum extent practicable, consistent with the Articles of Incorporation of, the
terms of grant agreements with, and the oversight of the Enterprise Funds established pursuant to section 201 of the
Support for East European Democracy (SEED) Act of 1989 (22 U.S.C. 5421) and comparable provisions of law.

(i) INITIAL IMPLEMENTATION.—The Board of Directors of the Demilitarization Enterprise Fund shall
publish the first annual report of the Fund not later than January 31, 1995.

(j) TERMINATION OF DESIGNATION.—A designation of an organization as the Demilitarization Enterprise
Fund under subsection (a) shall be temporary. When making the designation, the President shall provide for the
eventual termination of the designation.

SEC. 1206. [22.U.S.C. 5955] PRIOR NOTICE TO CONGRESS OF OBLIGATION OF FUNDS.

(a) NoTICE oF PROPOSED OBLIGATION.—Not less than 15 days before obligation of any funds for programs
under section 1203, the President shall transmit to the appropriate congressional committees as defined in section
1208 a report on the proposed obligation. Each such report shall specify—

(1) the activities and forms of assistance for which the President plans to obligate such funds;

(2) the amount of the proposed obligation; and

(3) the projected involvement of the departments and agencies of the United States Government
and the private sector of the United States.

(b) REPORTS ON DEMILITARIZATION OR CONVERSION PROJECTS.—AnNY report under subsection (a) that
covers proposed demilitarization or conversion projects under paragraph (5) or (6) of section 1203(b) shall contain
additional information to assist the Congress in determining the merits of the proposed projects. Such information
shall include descriptions of—

(1) the facilities to be demilitarized;
(2) the types of activities conducted at those facilities and of the types of nonmilitary activities
planned for those facilities;
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(3) the forms of assistance to be provided by the United States Government and by the private
sector of the United States;

(4) the extent to which military activities and production capability will consequently be
eliminated at those facilities; and

(5) the mechanisms to be established for monitoring progress on those projects.

SEC. 1208. [22 U.S.C. 5957] APPROPRIATE CONGRESSIONAL COMMITTEES DEFINED.

In this title, the term “appropriate congressional committees” means—

(1) the Committee on Foreign Relations of the Senate, the Committee on Foreign Affairs of the
House of Representatives, and the Committees on Appropriations of the House and the Senate, wherever
the account, budget activity, or program is funded from appropriations made under the international affairs
budget function (150);

(2) the Committees on Armed Services and the Committees on Appropriations of the Senate and
the House of Representatives, wherever the account, budget activity, or program is funded from
appropriations made under the national defense budget function (050); and

(3) the committee to which the specified activities of section 1203, if the subject of separate
legislation, would be referred under the rules of the respective House of Congress.

4. PUBLIC LAW 104-106, National Defense Authorization
Act for Fiscal Year 1996

SEC. 1205. [22 U.S.C. 5955 note] PRIOR NOTICE TO CONGRESS OF OBLIGATION OF FUNDS.

(a) ANNUAL REQUIREMENT.—(1) Not less than 15 days before any obligation of any funds appropriated for
any fiscal year for a program specified under section 1201 as a Cooperative Threat Reduction program, the
Secretary of Defense shall submit to the congressional committees specified in paragraph (2) a report on that
proposed obligation for that program for that fiscal year.

(2) The congressional committees referred to in paragraph (1) are the following:

(A) The Committee on Armed Services, the Committee on Foreign Relations, and the Committee
on Appropriations of the Senate.

(B) The Committee on National Security, the Committee on International Relations, and the
Committee on Appropriations of the House of Representatives.

(b) MATTERS TO BE SPECIFIED IN REPORTS.—Each such report shall specify—
(1) the activities and forms of assistance for which the Secretary of Defense plans to obligate

funds;

(2) the amount of the proposed obligation; and

(3) the projected involvement (if any) of any department or agency of the United States (in
addition to the Department of Defense) and of the private sector of the United States in the activities and
forms of assistance for which the Secretary of Defense plans to obligate such funds.

5. Public Law 104-201, NDAA for FY 1997

SEC. 1501. [50 U.S.C. 2362 note] SPECIFICATION OF COOPERATIVE THREAT REDUCTION
PROGRAMS.

(a) IN GENERAL.—For purposes of section 301 and other provisions of this Act, Cooperative Threat
Reduction programs are the programs specified in subsections (b) and (c).
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(b) SPECIFIED PROGRAMS.—The programs referred to in subsection (a) are the following programs with
respect to states of the former Soviet Union:

(1) Programs to facilitate the elimination, and the safe and secure transportation and storage, of
nuclear, chemical, and other weapons and their delivery vehicles.

(2) Programs to facilitate the safe and secure storage of fissile materials derived from the
elimination of nuclear weapons.

(3) Programs to prevent the proliferation of weapons, weapons components, materials, and
weapons-related technology and expertise.

(4) Programs to expand military-to-military and defense contacts.

(C) SPECIFIED PROGRAMS WITH RESPECT TO STATES OUTSIDE THE FORMER SOVIET UNION.—The programs
referred to in subsection (a) are the following programs with respect to states that are not states of the former Soviet
Union:

(1) Programs to facilitate the elimination, and the safe and secure transportation and storage, of
chemical or biological weapons, weapons components, weapons-related materials, and their delivery
vehicles.

(2) Programs to facilitate safe and secure transportation and storage of nuclear weapons, weapons
components, and their delivery vehicles.

(3) Programs to prevent the proliferation of nuclear and chemical weapons, weapons components,
and weapons-related military technology and expertise.

(4) Programs to prevent the proliferation of biological weapons, weapons components, and
weapons-related military technology and expertise, which may include activities that facilitate detection
and reporting of highly pathogenic diseases or other diseases that are associated with or that could be
utilized as an early warning mechanism for disease outbreaks that could impact the Armed Forces of the
United States or allies of the United States.

(5) Programs to expand military-to-military and defense contacts.

6. Public Law 105-261, Strom Thurmond NDAA for FY 1999

SEC. 1307. [22 U.S.C. 5952 note] REQUIREMENT TO SUBMIT SUMMARY OF AMOUNTS REQUESTED
BY PROJECT CATEGORY.

(a) SUMMARY REQUIRED.—The Secretary of Defense shall submit to Congress in the materials and manner
specified in subsection (c)—

(1) a descriptive summary, with respect to the appropriations requested for Cooperative Threat
Reduction programs for the fiscal year after the fiscal year in which the summary is submitted, of the
amounts requested for each project category under each Cooperative Threat Reduction program element;
and

(2) a descriptive summary, with respect to appropriations for Cooperative Threat Reduction
programs for the fiscal year in which the list is submitted and the previous fiscal year, of the amounts
obligated or expended, or planned to be obligated or expended, for each project category under each
Cooperative Threat Reduction program element.

(b) DESCRIPTION OF PURPOSE AND INTENT.—The descriptive summary required under subsection (a) shall
include a narrative description of each program and project category under each Cooperative Threat Reduction
program element that explains the purpose and intent of the funds requested.

(c) INCLUSION IN CERTAIN MATERIALS SUBMITTED TO CONGRESS.—The summary required to be submitted
to Congress in a fiscal year under subsection (a) shall be set forth by project category, and by amounts specified in
paragraphs (1) and (2) of that subsection in connection with such project category, in each of the following:

(1) The annual report on activities and assistance under Cooperative Threat Reduction programs
required in such fiscal year under section 1308 of the Floyd D. Spence National Defense Authorization Act

for Fiscal Year 2001 (as enacted into law by Public Law 106—-398).
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(2) The budget justification materials submitted to Congress in support of the Department of
Defense budget for the fiscal year succeeding such fiscal year (as submitted with the budget of the
President under section 1105(a) of title 31, United States Code).

7. PUBLIC LAW 106-65, NDAA for FY 2000
SEC. 1303.[22 U.S.C. 5952 note] PROHIBITION ON USE OF FUNDS FOR SPECIFIED PURPOSES.

(a) IN GENERAL.--No fiscal year 2000 Cooperative Threat Reduction funds, and no funds appropriated for
Cooperative Threat Reduction programs after the date of the enactment of this Act [Oct. 5, 1999], may be obligated
or expended for any of the following purposes:

(1) Conducting with Russia any peacekeeping exercise or other peacekeeping-related activity.
(2) Provision of housing.

(3) Provision of assistance to promote environmental restoration.

(4) Provision of assistance to promote job retraining.

(b) LIMITATION WITH RESPECT TO DEFENSE CONVERSION ASSISTANCE.--None of the funds appropriated
pursuant to the authorization of appropriations in section 301 of this Act [Pub.L. 106-65, Div. A, Title I1l, 8§ 301,
Oct. 5, 1999, 113 Stat. 556, which is not classified to the Code], and no funds appropriated to the Department of
Defense in any other Act enacted after the date of the enactment of this Act [Oct. 5, 1999], may be obligated or
expended for the provision of assistance to Russia or any other state of the former Soviet Union to promote defense
conversion.

(c) LIMITATION WITH RESPECT TO CONVENTIONAL WEAPONS.--No fiscal year 2000 Cooperative Threat
Reduction funds may be obligated or expended for elimination of conventional weapons or the delivery vehicles
primarily intended to deliver such weapons.

8. PUBLIC LAW 106-398, Floyd D. Spence NDAA for FY 2001

SEC. 1303. [22 U.S.C. 5952 note] PROHIBITION ON USE OF FUNDS FOR ELIMINATION OF
CONVENTIONAL WEAPONS.

No fiscal year 2001 Cooperative Threat Reduction funds, and no funds appropriated for Cooperative Threat
Reduction programs for any other fiscal year, may be obligated or expended for elimination of conventional
weapons or the delivery vehicles primarily intended to deliver such weapons.

SEC. 1304. [22 U.S.C. 5952 note] LIMITATIONS ON USE OF FUNDS FOR FISSILE MATERIAL
STORAGE FACILITY.

Out of funds authorized to be appropriated for Cooperative Threat Reduction programs for fiscal year 2001
or any other fiscal year, not more than $412,600,000 may be used for planning, design, or construction of the first
wing for the storage facility for Russian fissile material referred to in section 1302(a)(5) [Pub.L. 107-107, Div. A,
Title X111, 8§ 1302(a)(5), Dec. 28, 2001, 115 Stat. 1256, which is not classified to the Code] other than planning,
design, or construction to improve security at such first wing.

SEC. 1306. AGREEMENT ON NUCLEAR WEAPONS STORAGE SITES.
The Secretary of Defense shall seek to enter into an agreement with Russia regarding procedures to allow

the United States appropriate access to nuclear weapons storage sites for which assistance under Cooperative Threat
Reduction programs is provided.
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Sec. 1308. [22 U.S.C. 5959] REPORTS ON ACTIVITIES AND ASSISTANCE UNDER COOPERATIVE
THREAT REDUCTION PROGRAMS.

(a) ANNUAL REPORT.—In any year in which the budget of the President under section 1105 of Title 31 for
the fiscal year beginning in such year requests funds for the Department of Defense for assistance or activities under
Cooperative Threat Reduction programs with the states of the former Soviet Union, the Secretary of Defense shall
submit to Congress a report on activities and assistance during the preceding fiscal year under Cooperative Threat
Reduction programs setting forth the matters in subsection (c) of this section.

(b) DEADLINE FOR REPORT.—The report under subsection (a) of this section shall be submitted not later
than the first Monday in February of a year.

(c) MATTERS TO BE INCLUDED.—The report under subsection (a) of this section in a year shall set forth the
following:

(1) An estimate of the total amount that will be required to be expended by the United States in
order to achieve the objectives of the Cooperative Threat Reduction programs.

(2) A five-year plan setting forth the amount of funds and other resources proposed to be provided
by the United States for Cooperative Threat Reduction programs over the term of the plan, including the
purpose for which such funds and resources will be used, and to provide guidance for the preparation of
annual budget submissions with respect to Cooperative Threat Reduction programs.

(3) A description of the Cooperative Threat Reduction activities carried out during the fiscal year
ending in the year preceding the year of the report, including--

(A) the amounts notified, obligated, and expended for such activities and the purposes for
which such amounts were notified, obligated, and expended for such fiscal year and cumulatively
for Cooperative Threat Reduction programs;

(B) a description of the participation, if any, of each department and agency of the United
States Government in such activities;

(C) a description of such activities, including the forms of assistance provided;

(D) a description of the United States private sector participation in the portion of such
activities that were supported by the obligation and expenditure of funds for Cooperative Threat
Reduction programs; and

(E) such other information as the Secretary of Defense considers appropriate to inform
Congress fully of the operation of Cooperative Threat Reduction programs and activities,
including with respect to proposed demilitarization or conversion projects, information on the
progress toward demilitarization of facilities and the conversion of the demilitarized facilities to
civilian activities.

(4) A description of the means (including program management, audits, examinations, and other
means) used by the United States during the fiscal year ending in the year preceding the year of the report
to ensure that assistance provided under Cooperative Threat Reduction programs is fully accounted for, that
such assistance is being used for its intended purpose, and that such assistance is being used efficiently and
effectively, including--

(A) if such assistance consisted of equipment, a description of the current location of
such equipment and the current condition of such equipment;

(B) if such assistance consisted of contracts or other services, a description of the status
of such contracts or services and the methods used to ensure that such contracts and services are
being used for their intended purpose;

(C) a determination whether the assistance described in subparagraphs (A) and (B) has
been used for its intended purpose and an assessment of whether the assistance being provided is
being used effectively and efficiently; and

(D) a description of the efforts planned to be carried out during the fiscal year beginning
in the year of the report to ensure that Cooperative Threat Reduction assistance provided during
such fiscal year is fully accounted for and is used for its intended purpose.

(5) A current description of the tactical nuclear weapons arsenal of Russia, including--

(A) an estimate of the current types, numbers, yields, viability, locations, and deployment
status of the nuclear warheads in that arsenal;

(B) an assessment of the strategic relevance of such warheads;
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(C) an assessment of the current and projected threat of theft, sale, or unauthorized use of
such warheads; and

(D) a summary of past, current, and planned United States efforts to work cooperatively
with Russia to account for, secure, and reduce Russia's stockpile of tactical nuclear warheads and
associated fissile materials.

(6) A description of the amount of the financial commitment from the international community,
and from Russia, for the chemical weapons destruction facility located at Shchuch'ye, Russia, for the fiscal
year beginning in the year in which the report is submitted.

(7) A description of the defense and military activities carried out under Cooperative Threat
Reduction programs, including under the Defense and Military Contacts program, during the fiscal year
ending in the year preceding the year of the report, including--

(A) the amounts obligated or expended for such activities;

(B) the strategy, goals, and objectives for which such amounts were obligated and
expended;

(C) a description of the activities carried out, including the forms of assistance provided,
and the justification for each form of assistance provided,;

(D) the success of each activity, including the goals and objectives achieved for each;

(E) a description of participation by private sector entities in the United States in carrying
out such activities, and the participation of any other Federal department or agency in such
activities; and

(F) any other information that the Secretary considers relevant to provide a complete
description of the operation and success of activities carried out under Cooperative Threat

Reduction programs.

[(8) Redesignated (7)]

(d) INPUT OF DCI.—The Director of Central Intelligence shall submit to the Secretary of Defense the views
of the Director on any matters covered by subsection (c)(5) of this section in a report under subsection (a) of this
section. Such views shall be included in such report as a classified annex to such report.

[(e) Repealed. Pub.L. 109-163, Div. A, Title XIlII, § 1305, Jan. 6, 2006, 119 Stat. 3474]

(f) FIRST REPORT.—The first report submitted under subsection (a) of this section shall be submitted in
2001.

[(g) OMITTED]

(h) LIMITATION ON USE OF FUNDS UNTIL SUBMISSION OF MULTIYEAR PLAN.—Not more than 10 percent of
fiscal year 2001 Cooperative Threat Reduction funds may be obligated or expended until the Secretary of Defense
submits to Congress an updated version of the multiyear plan for fiscal year 2001 required to be submitted under
section 1205 of the National Defense Authorization Act for Fiscal Year 1995 (Public Law 103-337; 22 U.S.C. 5952
note).

(i) REPORT ON RUSSIAN NONSTRATEGIC NUCLEAR ARMS.—Not later than 30 days after October 30, 2000,
the Secretary of Defense shall submit to Congress a report on the following regarding Russia's arsenal of tactical
nuclear warheads:

(1) Estimates regarding current types, numbers, yields, viability, locations, and deployment status
of the warheads.

(2) An assessment of the strategic relevance of the warheads.

(3) An assessment of the current and projected threat of theft, sale, or unauthorized use of the
warheads.

(4) A summary of past, current, and planned United States efforts to work cooperatively with

Russia to account for, secure, and reduce Russia's stockpile of tactical nuclear warheads and associated

fissile material
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9. PUBLIC LAW 107-107, NDAA for FY 2002

SEC. 1304.[22 U.S.C. 5952 note] REQUIREMENT TO CONSIDER USE OF REVENUE GENERATED BY
ACTIVITIES CARRIED OUT UNDER COOPERATIVE THREAT REDUCTION
PROGRAMS.

The Secretary of Defense shall consider the use of revenue generated by activities carried out under
Cooperative Threat Reduction programs in negotiating and executing contracts with Russia to carry out such
programs.

10. PUBLIC LAW 107-314, Bob Stump NDAA for FY 2003

SEC. 1305. [22 U.S.C. 5952 note] PROHIBITION AGAINST USE OF FUNDS FOR SECOND WING OF
FISSILE MATERIAL STORAGE FACILITY.

No funds authorized to be appropriated for Cooperative Threat Reduction programs for any fiscal year may
be used for the design, planning, or construction of a second wing for a storage facility for Russian fissile material.

SEC. 1306. [22 U.S.C. 5952 note] LIMITED WAIVER OF RESTRICTIONS ON USE OF FUNDS FOR
THREAT REDUCTION IN STATES OF THE FORMER SOVIET UNION.

(a) AUTHORITY TO WAIVE RESTRICTIONS AND ELIGIBILITY REQUIREMENTS.-If the President submits the
certification and report described in subsection (b) with respect to an independent state of the former Soviet Union
for a fiscal year-

(1) the restrictions in subsection (d) of section 1203 of the Cooperative Threat Reduction Act of

1993 (22 U.S.C. 5952) shall cease to apply, and funds may be obligated and expended under that section

for assistance, to that state during that fiscal year; and

(2) funds may be obligated and expended during that fiscal year under section 502 of the

FREEDOM Support Act (22 U.S.C. 5852) for assistance or other programs and activities for that state even

if that state has not met one or more of the requirements for eligibility under paragraphs (1) through (4) of

that section.

(b) CERTIFICATION AND REPORT.—(1) The certification and report referred to in subsection (a) are a written
certification submitted by the President to Congress that the waiver of the restrictions and requirements described in
paragraphs (1) and (2) of that subsection during such fiscal year is important to the national security interests of the
United States, together with a report containing the following:

A) A description of the activity or activities that prevent the President from certifying that the state
is committed to the matters set forth in the provisions of law specified in paragraphs (1) and (2) of
subsection (a) in such fiscal year.

(B) An explanation of why the waiver is important to the national security interests of the United
States.

(C) A description of the strategy, plan, or policy of the President for promoting the commitment of
the state to, and compliance by the state with, such matters, notwithstanding the waiver.

(2) The matter included in the report under paragraph (1) shall be submitted in unclassified form, but may
include a classified annex.

11. PUBLIC LAW 108-136, NDAA for FY 2004.
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SEC. 1303.[22 U.S.C. 5960] LIMITATION ON USE OF FUNDS UNTIL CERTAIN PERMITS OBTAINED.

(a) IN GENERAL.—The Secretary of Defense shall seek to obtain all the permits required to complete each
phase of construction of a project under Cooperative Threat Reduction programs before obligating significant
amounts of funding for that phase of the project.

(b) Use oF FUNDS FOR NEw CONSTRUCTION PROJECTS.—EXcept as provided in subsection (e), with respect
to a new construction project to be carried out by the Department of Defense under Cooperative Threat Reduction
programs, not more than 40 percent of the total costs of the project may be obligated from Cooperative Threat
Reduction funds for any fiscal year until the Secretary of Defense—

(1) determines the number and type of permits that may be required for the lifetime of the project
in the proposed location or locations of the project; and

(2) obtains from the State in which the project is to be located any permits that may be required to
begin construction.

(c) IDENTIFICATION OF REQUIRED PERMITS FOR ONGOING INCOMPLETE CONSTRUCTION PROJECTS.—With
respect to an incomplete construction project carried out by the Department of Defense under Cooperative Threat
Reduction programs, the Secretary shall identify all the permits that are required for the lifetime of the project not
later than 120 days after the date of the enactment of this Act.

(d) Use oF FUNDS FOR CERTAIN INCOMPLETE CONSTRUCTION PROJECTS.—EXcept as provided in subsection
(e), with respect to an incomplete construction project carried out by the Department of Defense under Cooperative
Threat Reduction programs for which construction has not yet commenced as of the date of the enactment of this
Act, not more than 40 percent of the total costs of the project may be obligated from Cooperative Threat Reduction
funds for any fiscal year until the Secretary obtains from the State in which the project is located the permits
required to commence construction on the project.

(e) EXCEPTION TO LIMITATIONS ON USE OF FUNDS.—The limitation in subsection (b) or (d) on the
obligation of funds for a construction project otherwise covered by such subsection shall not apply with respect to
the obligation of funds for a particular project if the Secretary—

(1) determines that it is necessary in the national interest to obligate funds for such project; and

(2) submits to the congressional defense committees a notification of the intent to obligate funds
for such project, together with a complete discussion of the justification for doing so.

(f) DEFINITIONS.—In this section, with respect to a project under Cooperative Threat Reduction programs:

(1) INCOMPLETE CONSTRUCTION PROJECT.—The term “incomplete construction project” means a
construction project for which funds have been obligated or expended before the date of the enactment of
this Act and which is not completed as of such date.

(2) NEW CONSTRUCTION PROJECT.—The term “new construction project” means a construction
project for which no funds have been obligated or expended as of the date of the enactment of this Act.

(3) PERMIT.—The term “permit” means any local or national permit for development, general
construction, environmental, land use, or other purposes that is required for purposes of major construction
in a state of the former Soviet Union in which the construction project is being or is proposed to be carried
out.

SEC. 1305. [22 U.S.C. 5961] REQUIREMENT FOR ON-SITE MANAGERS.

(a) ON—SITE MANAGER REQUIREMENT.—Before obligating any Cooperative Threat Reduction funds for a
project described in subsection (b), the Secretary of Defense shall appoint one on-site manager for that project. The
manager shall be appointed from among employees of the Federal Government.

(b) PROJECTS COVERED.—Subsection (a) applies to a project—

(1) to be located in a state of the former Soviet Union;

(2) which involves dismantlement, destruction, or storage facilities, or construction of a facility;
and

(3) with respect to which the total contribution by the Department of Defense is expected to
exceed $50,000,000.

(c) DuTIES OF ON-SITE MANAGER.—The on-site manager appointed under subsection (a) shall—

(1) develop, in cooperation with representatives from governments of countries participating in the
project, a list of those steps or activities critical to achieving the project's disarmament or nonproliferation
goals;

(2) establish a schedule for completing those steps or activities;
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(3) meet with all participants to seek assurances that those steps or activities are being completed
on schedule; and

(4) suspend United States participation in a project when a non-United States participant fails to
complete a scheduled step or activity on time, unless directed by the Secretary of Defense to resume United

States participation.

(d) AUTHORITY TO MANAGE MORE THAN ONE PROJECT.—

(1) Subject to paragraph (2), an employee of the Federal Government may serve as on-site
manager for more than one project, including projects at different locations.

(2) If such an employee serves as on-site manager for more than one project in a fiscal year, the
total cost of the projects for that fiscal year may not exceed $150,000,000.

(e) STEPS OR ACTIVITIES.—Steps or activities referred to in subsection (c)(1) are those activities that, if not
completed, will prevent a project from achieving its disarmament or nonproliferation goals, including, at a
minimum, the following:

(1) Identification and acquisition of permits (as defined in section 1303).

(2) Verification that the items, substances, or capabilities to be dismantled, secured, or otherwise
modified are available for dismantlement, securing, or modification.

(3) Timely provision of financial, personnel, management, transportation, and other resources.

(f) NoTIFICATION TO CONGRESS.—In any case in which the Secretary of Defense directs an on-site manager
to resume United States participation in a project under subsection (c)(4), the Secretary shall concurrently notify
Congress of such direction.

(9) EFFECTIVE DATE.—This section shall take effect six months after the date of the enactment of this Act.

SEC. 1307.[22 U.S.C. 5962] ANNUAL CERTIFICATIONS ON USE OF FACILITIES BEING
CONSTRUCTED FOR COOPERATIVE THREAT REDUCTION PROJECTS OR
ACTIVITIES.

(a) CERTIFICATION ON USE OF FACILITIES BEING CONSTRUCTED.—Not later than the first Monday of
February each year, the Secretary of Defense shall submit to the congressional defense committees a certification for
each facility for a Cooperative Threat Reduction project or activity for which construction occurred during the
preceding fiscal year on matters as follows:

(1) Whether or not such facility will be used for its intended purpose by the government of the
state of the former Soviet Union in which the facility is constructed.

(2) Whether or not the government of such state remains committed to the use of such facility for
its intended purpose.

(3) Whether those actions needed to ensure security at the facility, including secure transportation
of any materials, substances, or weapons to, from, or within the facility, have been taken.

(b) ApPPLICABILITY.—Subsection (a) shall apply to—

(1) any facility the construction of which commences on or after the date of the enactment of this

Act [Nov. 24, 2003]; and

(2) any facility the construction of which is ongoing as of that date [Nov. 24, 2003].

SEC. 1308.[22 U.S.C. 5963] AUTHORITY TO USE COOPERATIVE THREAT REDUCTION FUNDS
OUTSIDE THE FORMER SOVIET UNION.

(a) AUTHORITY.--Subject to the provisions of this section, the Secretary of Defense may obligate and
expend Cooperative Threat Reduction funds for a fiscal year, and any Cooperative Threat Reduction funds for a
fiscal year before such fiscal year that remain available for obligation, for a proliferation threat reduction project or
activity outside the states of the former Soviet Union if the Secretary of Defense, with the concurrence of the
Secretary of State, determines each of the following:
(1) That such project or activity will--
(A)(i) assist the United States in the resolution of a critical emerging proliferation threat;
or
(ii) permit the United States to take advantage of opportunities to achieve long-standing
nonproliferation goals; and
(B) be completed in a short period of time.
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(2) That the Department of Defense is the entity of the Federal Government that is most capable of
carrying out such project or activity.

(b) ScoPe OF AUTHORITY.—The authority in subsection (a) of this section to obligate and expend funds for
a project or activity includes authority to provide equipment, goods, and services for such project or activity utilizing
such funds, but does not include authority to provide cash directly to such project or activity.

(C) LIMITATION ON AVAILABILITY OF FUNDS.—

(1) The Secretary of Defense may not obligate funds for a project or activity under the authority in
subsection (a) of this section until the Secretary of Defense, with the concurrence of the Secretary of State,
makes each determination specified in that subsection with respect to such project or activity.

(2) Not later than 10 days after obligating funds under the authority in subsection (a) of this
section for a project or activity, the Secretary of Defense and the Secretary of State shall notify Congress in
writing of the determinations made under paragraph (1) with respect to such project or activity, together
with--

(A) a justification for such determinations; and
(B) a description of the scope and duration of such project or activity.

(d) ADDITIONAL LIMITATIONS AND REQUIREMENTS.—EXcept as otherwise provided in subsections (a) and
(b) of this section, the exercise of the authority in subsection (a) of this section shall be subject to any requirement or
limitation under another provision of law as follows:
(1) Any requirement for prior notice or other reports to Congress on the use of Cooperative Threat
Reduction funds or on Cooperative Threat Reduction projects or activities.
(2) Any limitation on the obligation or expenditure of Cooperative Threat Reduction funds.
(3) Any limitation on Cooperative Threat Reduction projects or activities.

[(e) Redesignated (d)]

12. PUBLIC LAW 111-84, NDAA for FY 2010

SEC. 1303.[22 U.S.C. 5952 note] UTILIZATION OF CONTRIBUTIONS TO THE COOPERATIVE
THREAT REDUCTION PROGRAM.

() IN GENERAL.--The Secretary of Defense, with the concurrence of the Secretary of State, may enter into
one or more agreements with any person (including a foreign government, international organization, multinational
entity, or any other entity) that the Secretary of Defense considers appropriate under which the person contributes
funds for activities conducted under the Cooperative Threat Reduction Program of the Department of Defense.

(b) RETENTION AND USE OF AMOUNTS.--Notwithstanding section 3302 of title 31, United States Code, and
subject to subsections (c) and (d), the Secretary of Defense may retain and obligate or expend amounts contributed
pursuant to subsection (a) for purposes of the Cooperative Threat Reduction Program of the Department of Defense.
Amounts so contributed shall be retained in a separate fund established in the Treasury for such purposes and shall
be available to be obligated or expended without further appropriation.

(c) RETURN OF AMOUNTS NOT OBLIGATED OR EXPENDED WITHIN THREE YEARS.--If the Secretary of
Defense does not obligate or expend an amount contributed pursuant to subsection (a) by the date that is three years
after the date on which the contribution was made, the Secretary shall return the amount to the person who made the
contribution.

(d) NoTICE TO CONGRESSIONAL DEFENSE COMMITTEES.--

(1) IN GENERAL.--Not later than 30 days after receiving an amount contributed pursuant to
subsection (a), the Secretary shall submit to the appropriate congressional committees a notice--
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(A) specifying the value of the contribution and the purpose for which the contribution
was made; and
(B) identifying the person who made the contribution.
(2) LIMITATION ON USE OF AMOUNTS.--The Secretary may not obligate or expend an amount
contributed pursuant to subsection (a) until the date that is 15 days after the date on which the Secretary
submits the notice required by paragraph (1).

() ANNUAL RePORT.--Not later than October 31 each year, the Secretary of Defense shall submit to the
appropriate congressional committees a report on amounts contributed pursuant to subsection (a) during the
preceding fiscal year. Each such report shall include, for the fiscal year covered by the report, the following:

(1) A statement of any amounts contributed pursuant to subsection (a), including, for each such
amount, the value of the contribution and the identity of the person who made the contribution.

(2) A statement of any amounts so contributed that were obligated or expended by the Secretary,
including, for each such amount, the purposes for which the amount was obligated or expended.

(3) A statement of any amounts so contributed that were retained but not obligated or expended,
including, for each such amount, the purposes (if known) for which the Secretary intends to obligate or
expend the amount.

(f) IMPLEMENTATION PLAN.--The Secretary of Defense shall submit to the appropriate congressional
committees an implementation plan for the authority provided under this section prior to obligating or expending
any amounts contributed pursuant to subsection (a). The Secretary shall submit updates to such plan as needed.

(g) TERMINATION.--The authority provided under this section shall terminate on December 31, 2018.

(h) APPROPRIATE CONGRESSIONAL COMMITTEES DEFINED.--In this section, the term “appropriate
congressional committees” means--
(1) the Committee on Armed Services, the Committee on Appropriations, and the Committee on
Foreign Affairs of the House of Representatives; and
(2) the Committee on Armed Services, the Committee on Appropriations, and the Committee on
Foreign Relations of the Senate.

SEC. 1304. [22 U.S.C. 5964] METRICS FOR THE COOPERATIVE THREAT REDUCTION PROGRAM.

(a) METRICS REQUIRED.--The Secretary of Defense shall develop and implement metrics to measure the
impact and effectiveness of activities of the Cooperative Threat Reduction Program of the Department of Defense to
address threats arising from the proliferation of chemical, nuclear, and biological weapons and weapons-related
materials, technologies, and expertise.

(b) SECRETARY OF DEFENSE REPORT ON METRICS.--Not later than 270 days after the date of the enactment
of this Act, the Secretary of Defense shall submit to the appropriate congressional committees a report describing
the metrics developed and implemented under subsection (a).

(c) NATIONAL ACADEMY OF SCIENCES ASSESSMENT AND REPORT ON METRICS.--

(1) AssessMENT.--Not later than 30 days after the date on which the report is submitted by the
Secretary of Defense under subsection (b), the Secretary shall enter into an arrangement with the National
Academy of Sciences under which the Academy shall carry out an assessment to review the metrics
developed and implemented under subsection (a) and identify possible additional or alternative metrics, if
necessary.

(2) REPORT.--The National Academy of Sciences shall submit to the appropriate congressional
committees and the Secretary of Defense a report on the results of the assessment carried out under
paragraph (1).

(3) SECRETARY OF DEFENSE REPORT.--

(A) Not later than 90 days after receipt of the report required by paragraph (2), the

Secretary shall submit to the appropriate congressional committees a report on the assessment

carried out by the National Academy of Sciences.

(B) The report under subparagraph (A) shall include the following:
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(i) A summary of the results of the assessment carried out under paragraph (1).
(ii) An evaluation by the Secretary of the assessment.
(iii) A statement of the actions, if any, to be undertaken by the Secretary to
implement any recommendations in the assessment.
(C) The report under subparagraph (A) shall be submitted in unclassified form, but may
include a classified annex.

(d) FUNDING.--Of the amounts appropriated pursuant to the authorization of appropriations in section
301(20) or otherwise made available for Cooperative Threat Reduction Programs for fiscal year 2010, not more than
$1,000,000 may be obligated or expended to carry out paragraphs (1) and (2) of subsection (c).

(e) APPROPRIATE CONGRESSIONAL COMMITTEES DEFINED.--In this section, the term “appropriate
congressional committees” means--
(1) the Committee on Armed Services, the Committee on Appropriations, and the Committee on
Foreign Affairs of the House of Representatives; and
(2) the Committee on Armed Services, the Committee on Appropriations, and the Committee on
Foreign Relations of the Senate.

SEC. 1305. [22 U.S.C. 5965] COOPERATIVE THREAT REDUCTION PROGRAM AUTHORITY FOR
URGENT THREAT REDUCTION ACTIVITIES.

(a) IN GENERAL.--Subject to the notification requirement under subsection (b), not more than 10 percent of
the total amounts appropriated or otherwise made available in any fiscal year for the Cooperative Threat Reduction
Program of the Department of Defense may be expended, notwithstanding any other law, for activities described
under subsection (b)(1)(B).

(b) DETERMINATION AND NOTICE.--

(1) DETERMINATION.--The Secretary of Defense, with the concurrence of the Secretary of State
and the Secretary of Energy, may make a written determination that--

(A) threats arising from the proliferation of chemical, nuclear, and biological weapons or
weapons-related materials, technologies, and expertise must be addressed urgently;

(B) certain provisions of law would unnecessarily impede the Secretary's ability to carry
out activities of the Cooperative Threat Reduction Program of the Department of Defense to
address such threats; and

(C) itis necessary to expend amounts described in subsection (a) to carry out such
activities.

(2) NoTICE REQUIRED.--Not later than 15 days before obligating or expending funds under the
authority provided in subsection (a), the Secretary of Defense shall notify the appropriate congressional
committees of the determination made under paragraph (1). The notice shall include--

(A) the determination;

(B) the activities to be undertaken by the Cooperative Threat Reduction Program;

(C) the expected time frame for such activities; and

(D) the expected costs of such activities.

(c) APPROPRIATE CONGRESSIONAL COMMITTEES.--In this section, the term “appropriate congressional
committees” means--
(1) the Committee on Foreign Affairs, the Committee on Armed Services, and the Committee on
Appropriations of the House of Representatives; and
(2) the Committee on Foreign Relations, the Committee on Armed Services, and the Committee
on Appropriations of the Senate.

SEC. 1306. [22 U.S.C. 5952 note] COOPERATIVE THREAT REDUCTION DEFENSE AND MILITARY
CONTACTS PROGRAM.

(a) IN GENERAL.--The Secretary of Defense shall ensure that the Defense and Military Contacts Program
under the Cooperative Threat Reduction Program of the Department of Defense--
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(1) is executed pursuant to a well-developed strategy for advancing the mission of the Cooperative
Threat Reduction Program;

(2) is focused and expanded to support specific relationship-building opportunities, which could
lead to Cooperative Threat Reduction Program development in new geographic areas and achieve other
Cooperative Threat Reduction Program benefits;

(3) is directly administered as part of the Cooperative Threat Reduction Program; and

(4) includes cooperation and coordination with--

(A) the unified combatant commands that operate in areas in which Cooperative Threat

Reduction activities are carried out; and

(B) related diplomatic efforts.
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SEC. 816. EXCEPTION TO REQUIREMENT TO INCLUDE COST OR PRICE TO THE
GOVERNMENT AS A FACTOR IN THE EVALUATION OF
PROPOSALS FOR CERTAIN TASK OR DELIVERY ORDER
CONTRACTS.

(a) CONTRACTING UNDER TITLE 41, UNITED STATES CODE.—Section 3306(c) of title 41,

United States Code, is amended—

(1) in paragraph (1), by inserting “except as provided in paragraph (3),” in
subparagraphs (B) and (C) after the subparagraph designation; and

(2) by adding at the end the following new paragraphs:

“(3) EXCEPTIONS FOR CERTAIN INDEFINITE DELIVERY, INDEFINITE QUANTITY
CONTRACTS.—If the head of an agency issues a solicitation for multiple task or delivery
order contracts under section 4103(d) of this title for the same or similar services and
intends to make a contract award to each qualifying offeror—

“(A) cost or price to the Federal Government need not, at the

Government’s discretion, be considered under subparagraph (B) of paragraph (1)

as an evaluation factor for the contract award; and

“(B) if, pursuant to subparagraph (A), cost or price to the Federal
Government is not considered as an evaluation factor for the contract award—
“(i) the disclosure requirement of subparagraph (C) of paragraph
(1) shall not apply; and
“(ii) cost or price to the Federal Government shall be considered in
conjunction with the issuance pursuant to section 4106(c) of this title of a

task or delivery order under any contract resulting from the solicitation.
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“(4) QUALIFYING OFFEROR DEFINED.—In paragraph (3), the term ‘qualifying
offeror’ means an offeror that—
“(A) is determined to be a responsible source;
“(B) submits a proposal that conforms to the requirements of the
solicitation; and
(C) the contracting officer has no reason to believe would likely offer
other than fair and reasonable pricing.”.

(b) CONTRACTING UNDER TITLE 10, UNITED STATES CODE.—Section 2305(a)(3) of title
10, United States Code, is amended—

(1) in subparagraph (A), by inserting “(except as provided in subparagraph (C))”
in clauses (ii) and (iii) after “shall”; and

(2) by adding at the end the following new subparagraphs:

“(C) If the head of an agency issues a solicitation for multiple task or delivery order
contracts under section 2304a(d)(1)(B) of this title for the same or similar services and intends to
make a contract award to each qualifying offeror—

“(i) cost or price to the Federal Government need not, at the Government’s
discretion, be considered under clause (ii) of subparagraph (A) as an evaluation factor for
the contract award; and

“(ii) if, pursuant to clause (i), cost or price to the Federal Government is not
considered as an evaluation factor for the contract award—

“(I) the disclosure requirement of clause (iii) of subparagraph (A) shall not
apply; and

“(I) cost or price to the Federal Government shall be considered in





conjunction with the issuance pursuant to section 2304c(b) of this title of a task or
delivery order under any contract resulting from the solicitation.

“(D) In subparagraph (C), the term ‘qualifying offeror’ means an offeror that—
“(i) is determined to be a responsible source;
“(i1) submits a proposal that conforms to the requirements of the solicitation; and
“(ii1) the contracting officer has no reason to believe would likely offer other than

fair and reasonable pricing.”.

Section-by-Section Analysis

This proposal would amend title 41, United States Code, with respect to civilian
contracting, and title 10, United States Code, with respect to defense contracting, to provide an
exception to the existing statutory requirement to include cost or price to the Federal
Government as an evaluation factor that must be considered in the evaluation of proposals for all
contracts. The exception would only apply, if the Government elects at its discretion to invoke
for a given solicitation, to multiple award task or delivery order contracts to acquire services.
Furthermore, the exception would only apply in those instances where the Government intends to
make a contract award to each qualifying offeror, thus affording maximum opportunity for
effective competition at the task order level. An offeror would be qualified only if it is a
responsible source, submits a proposal that conforms to the requirements of the solicitation, and
is a source that the contracting officer has no reason to believe would likely submit other than

fa|r and reasonable prlcmg for orders Q&g—ﬂme—s—net—m#e#n&ﬂen—ax&kbie—te—tk&ee%&eﬂng

The Comepetition in Contracting Act (CICA) requires agencies to include cost or price to
the Federal Government as an evaluation factor that must be considered in the evaluation of
proposals. According to Government Accountability Office (GAQ) case law, “agencies have
considerable discretion in determining the appropriate method for taking cost into account, but
the method used must provide for a reasonable assessment of the cost of performance of the
competing proposals.” With respect to multiple award task or delivery contracts, the Court of
Federal Claims has agreed with the GAO in concluding that “there is no exception to the
requirement set forth in CICA that cost or price to the government be considered in selecting
proposals for award because the selected awardees will be provided the opportunity to compete
for task orders under the awarded contracts” (SERCO INC. v. United States, 81 Fed. CI. 463,
492 (COFC) (March 2008) citing MIL Corp., 2004 WL 3190217, at 7.).

However, in practice, the evaluation of price as a source selection factor in determining
which offerors will receive initial contracts awards for service contracts is problematic at best





and is, in many cases for all intents and purposes meaningless. A legislative change is necessary
to address this area of procurement law, particularly in light of the fact that over XX percent of
the dollars obligated in support of the Federal Agencies acquisitions for services are executed
under these types of contracts.

For multiple award task and delivery order contracts to acquire services, there are two
primary techniques that the GAO has recognized as legitimate methods to evaluate cost and
price. Each technique has to account for the “indefinite” nature of an indefinite
delivery/indefinite quantity (IDIQ) arrangement. By definition, the agency does not know
specifically at the time the award is made to what extent the contract vehicle will be used to
place orders. One technique is for the agency to structure the Request for Proposals (RFP) to
instruct offerors to fill in a table in their proposal listing their labor rates for services. Another
method is to instruct offerors to respond to a hypothetical (“sample”) task.

When using the rate table technique, agencies must develop estimates of the quantity and
mix of various labor hours based on historical experience of similar services acquired in the past.
These estimates reflect what the agency expects to experience over the life of the new contract.
For evaluation purposes, the agency multiplies its estimated hours against the offerors’ proposed
rates to arrive at the evaluated price.

Although the rate table method has been accepted by the GAO as a valid means to
evaluate price in multiple award IDIQ contracts, the technique is flawed because it presumes that
a given set of fully loaded labor rates can be meaningfully evaluated by comparing one offeror’s
set to another’s. The flaw lies in the fact that each prospective offeror has its own unique array
of labor categories and its own unique disclosure statement that governs how work will be
proposed and executed. Despite an agency’s best attempt to develop and normalize a common
set of labor rate categories from which each offeror will be required to propose, this set will
invariably not correlate to the company’s actual labor structure. As a result, there is an artificial
basis for comparison. Furthermore, the rate table technique runs counter to the statutory
preference for performance-based service contracting. It should not matter how a particular
offeror’s proposed fully burdened labor rates compare another’s if the awardees are required to
propose bottom line firm fixed prices to perform task orders under performance-based terms.
Since the rate table technique simply multiplies the offerors’ rates by the Government’s
estimated hours, the evaluated price does not reflect any consideration for the fact that one
offeror might ultimately bid an innovative or efficient means to accomplish the work under a
particular task order.

An alternative to the rate table method is the use of sample tasks. When an agency lacks
historical data from which to establish an estimate of the mix and quantity of labor hours to be
expended over the life of the IDIQ contract, it may employ the sample task technique as a means
to evaluate cost or price (as well as technical factors). The GAO found this approach may
provide a reasonable basis to evaluate cost, even if it results in substantial variations in offeror
responses (see Matter of High-Point Schaer, B-242616, May 28, 1991).

However, in another case, the GAO sustained the protestor’s contention that the agency’s
price evaluation to acquire travel services under a multiple award IDIQ arrangement was flawed





because the agency’s request for proposals did not require offerors to propose binding prices for
which they would be required to honor in future task order proposals (see In Matter of CW
Government Travel Inc.—Reconsideration, B-295530, July 25, 2005 at 10). The GAO held that
“[b]ecause the sample task pricing is not binding, a price realism and reasonableness analysis
based on that pricing provides no meaningful assessment of the likely cost to the government of
an offeror’s proposal.” When offerors are held bound under the resultant IDIQ contract to the
rates proposed in their sample task order, agencies are able to assert that they fulfilled the current
statutory requirement to evaluate cost or price to the Government. As a technique, agencies
typically incorporate sample task rates as ceiling rates in the resultant contract, which enables
awardees to bid lower rates (if they desire) in individual task order proposals. However,
agencies often structure IDIQ service contracts to afford flexibility to award task orders under
the full range of contract types and when cost reimbursable orders are used, it is not appropriate
to cap the order rates at the “ceiling” rates bid in the sample task. Notably, in the
aforementioned case, the GAO decision stated, “We acknowledge that the evaluation of price or
cost in the award of an ID/IQ ‘umbrella’ contract can be challenging, particularly in the
procurement of services, because the more meaningful price competition may take place at the
time individual task or delivery orders are to be issued.”

Relieving the requirement to account for cost or price when evaluating proposals for the
initial award of multiple award IDIQ service contracts will enable procurement officials to focus
their energy on establishing and evaluating the non-price factors that will result in more
meaningful distinctions among offerors. Source selection officials typically spend (collectively)
hundreds of hours evaluating cost and price as a factor in awarding any given multiple award
IDIQ contract to acquire services. This is non-value added effort since the meaningful
evaluation of cost and price takes place at the point in time when subsequent task or delivery
order proposals are evaluated.

Budget Implications: The proposal only addresses procurement processes and not amounts
appropriated for the procurement of items or services.

Changes to Existing Law: The proposal would amend section 3306 of title 41, United States
Code, and section 2305 of title 10, United States Code, as follows:

TITLE 41, UNITED STATES CODE
83306. Planning and solicitation requirements
(2) PLANNING AND SPECIFICATIONS.-

(1) PREPARING FOR PROCUREMENT.-In preparing for the procurement of property or
services, an executive agency shall-
(A) specify its needs and solicit bids or proposals in a manner designed to achieve
full and open competition for the procurement;
(B) use advance procurement planning and market research; and
(C) develop specifications in the manner necessary to obtain full and open
competition with due regard to the nature of the property or services to be acquired.





(2) REQUIREMENTS OF SPECIFICATIONS.-Each solicitation under this division shall
include specifications that-
(A) consistent with this division, permit full and open competition; and
(B) include restrictive provisions or conditions only to the extent necessary to
satisfy the needs of the executive agency or as authorized by law.

(3) TYPES OF SPECIFICATIONS.-For the purposes of paragraphs (1) and (2), the type of
specification included in a solicitation shall depend on the nature of the needs of the
executive agency and the market available to satisfy those needs. Subject to those needs,
specifications may be stated in terms of-

(A) function, so that a variety of products or services may qualify;

(B) performance, including specifications of the range of acceptable
characteristics or of the minimum acceptable standards; or

(C) design requirements.

(b) CONTENTS OF SOLICITATION.-In addition to the specifications described in subsection
(a), each solicitation for sealed bids or competitive proposals (other than for a procurement for
commercial items using special simplified procedures or a purchase for an amount not greater
than the simplified acquisition threshold) shall at a minimum include-
(1) a statement of-

(A) all significant factors and significant subfactors that the executive agency
reasonably expects to consider in evaluating sealed bids (including price) or
competitive proposals (including cost or price, cost-related or price-related factors
and subfactors, and noncost-related or nonprice-related factors and subfactors); and

(B) the relative importance assigned to each of those factors and subfactors; and

(2)(A) in the case of sealed bids-

(i) a statement that sealed bids will be evaluated without discussions with the
bidders; and

(i) the time and place for the opening of the sealed bids; or
(B) in the case of competitive proposals-

(i) either a statement that the proposals are intended to be evaluated with, and the
award made after, discussions with the offerors, or a statement that the proposals are
intended to be evaluated, and the award made, without discussions with the offerors
(other than discussions conducted for the purpose of minor clarification) unless
discussions are determined to be necessary; and

(ii) the time and place for submission of proposals.

(c) EVALUATION FACTORS.-
(1) IN GENERAL.-In prescribing the evaluation factors to be included in each
solicitation for competitive proposals, an executive agency shall-

(A) establish clearly the relative importance assigned to the evaluation factors and
subfactors, including the quality of the product or services to be provided (including
technical capability, management capability, prior experience, and past performance
of the offeror);





(B) except as provided in paragraph (3), include cost or price to the Federal
Government as an evaluation factor that must be considered in the evaluation of
proposals; and

(C) except as provided in paragraph (3), disclose to offerors whether all
evaluation factors other than cost or price, when combined, are-

(i) significantly more important than cost or price;
(i) approximately equal in importance to cost or price; or
(iii) significantly less important than cost or price.

(2) RESTRICTION ON IMPLEMENTING REGULATIONS.-Regulations implementing
paragraph (1)(C) may not define the terms “significantly more important” and
“significantly less important” as specific numeric weights that would be applied uniformly
to all solicitations or a class of solicitations.

(3) EXCEPTIONS FOR CERTAIN INDEFINITE DELIVERY, INDEFINITE QUANTITY
coNTRACTS.—If the head of an agency issues a solicitation for multiple task or delivery
order contracts under section 4103(d) of this title for the same or similar services and
intends to make a contract award to each qualifying offeror—

(A) cost or price to the Federal Government need not, at the Government’s
discretion, be considered under subparagraph (B) of paragraph (1) as an evaluation
factor for the contract award; and

(B) if, pursuant to subparagraph (A), cost or price to the Federal Government is
not considered as an evaluation factor for the contract award—

(i) the disclosure requirement of subparagraph (C) of paragraph (1) shall
not apply; and

(ii) cost or price to the Federal Government shall be considered in
conjunction with the issuance pursuant to section 4106(c) of this title of a task or
delivery order under any contract resulting from the solicitation.

(4) QUALIFYING OFFEROR DEFINED.—In paragraph (3), the term ‘qualifying offeror’
means an offeror that—

(A) is determined to be a responsible source;

(B) submits a proposal that conforms to the requirements of the solicitation; and

(C) the contracting officer has no reason to believe would likely offer other than
fair and reasonable pricing.

(d) ADDITIONAL INFORMATION IN SOLICITATION.-This section does not prohibit an
executive agency from-
(1) providing additional information in a solicitation, including numeric weights for
all evaluation factors and subfactors on a case-by-case basis; or
(2) stating in a solicitation that award will be made to the offeror that meets the
solicitation's mandatory requirements at the lowest cost or price.

(e) LIMITATION ON EVALUATION OF PURCHASE OPTIONS.-An executive agency, in issuing a
solicitation for a contract to be awarded using sealed bid procedures, may not include in the
solicitation a clause providing for the evaluation of prices for options to purchase additional





property or services under the contract unless the executive agency has determined that there is a
reasonable likelihood that the options will be exercised.

(f) **k*

TITLE 10, UNITED STATES CODE
§2305. Contracts: planning, solicitation, evaluation, and award procedures

(@) (@)(A) In preparing for the procurement of property or services, the head of an agency
shall—
(i) specify the agency's needs and solicit bids or proposals in a manner designed to
achieve full and open competition for the procurement;
(ii) use advance procurement planning and market research; and
(iii) develop specifications in such manner as is necessary to obtain full and open
competition with due regard to the nature of the property or services to be acquired.

(B) Each solicitation under this chapter shall include specifications which—

(i) consistent with the provisions of this chapter, permit full and open competition;
and

(i1) include restrictive provisions or conditions only to the extent necessary to satisfy
the needs of the agency or as authorized by law.

(C) For the purposes of subparagraphs (A) and (B), the type of specification included in a
solicitation shall depend on the nature of the needs of the agency and the market available to
satisfy such needs. Subject to such needs, specifications may be stated in terms of—

(i) function, so that a variety of products or services may qualify;

(i) performance, including specifications of the range of acceptable characteristics or
of the minimum acceptable standards; or

(iii) design requirements.

(2) In addition to the specifications described in paragraph (1), a solicitation for sealed
bids or competitive proposals (other than for a procurement for commercial items using special
simplified procedures or a purchase for an amount not greater than the simplified acquisition
threshold) shall at a minimum include—

(A) a statement of—

(i) all significant factors and significant subfactors which the head of the agency
reasonably expects to consider in evaluating sealed bids (including price) or
competitive proposals (including cost or price, cost-related or price-related factors
and subfactors, and noncost-related or nonprice-related factors and subfactors); and

(i) the relative importance assigned to each of those factors and subfactors; and
(B)(i) in the case of sealed bids—

(1) a statement that sealed bids will be evaluated without discussions with the
bidders; and

(11) the time and place for the opening of the sealed bids; or





(i) in the case of competitive proposals-

() either a statement that the proposals are intended to be evaluated with, and
award made after, discussions with the offerors, or a statement that the proposals are
intended to be evaluated, and award made, without discussions with the offerors
(other than discussions conducted for the purpose of minor clarification) unless
discussions are determined to be necessary; and

(11) the time and place for submission of proposals.

(3)(A) In prescribing the evaluation factors to be included in each solicitation for
competitive proposals, the head of an agency—

(1) shall clearly establish the relative importance assigned to the evaluation factors
and subfactors, including the quality of the product or services to be provided (including
technical capability, management capability, prior experience, and past performance of
the offeror);

(i1) shall (except as provided in subparagraph (C)) include cost or price to the Federal
Government as an evaluation factor that must be considered in the evaluation of
proposals); and

(iii) shall (except as provided in subparagraph (C)) disclose to offerors whether all
evaluation factors other than cost or price, when combined, are—

(1) significantly more important than cost or price;
(1) approximately equal in importance to cost or price; or
(1) significantly less important than cost or price.

(B) The regulations implementing clause (iii) of subparagraph (A) may not define the
terms “significantly more important” and “significantly less important” as specific numeric
weights that would be applied uniformly to all solicitations or a class of solicitations.

(C) If the head of an agency issues a solicitation for multiple task or delivery order
contracts under section 2304a(d)(1)(B) of this title for the same or similar services and intends to
make a contract award to each qualifying offeror—

(i) cost or price to the Federal Government need not, at the Government’s
discretion, be considered under clause (ii) of subparagraph (A) as an evaluation factor for
the contract award; and

(ii) if, pursuant to clause (i), cost or price to the Federal Government is not
considered as an evaluation factor for the contract award—

(1) the disclosure requirement of clause (iii) of subparagraph (A) shall not apply;

and
(11) cost or price to the Federal Government shall be considered in conjunction
with the issuance pursuant to section 2304c(b) of this title of a task or delivery order

under any contract resulting from the solicitation.

(D) In subparagraph (C), the term “qualifying offeror” means an offeror that—
(i) is determined to be a responsible source;
(i1) submits a proposal that conforms to the requirements of the solicitation; and
(iii) the contracting officer has no reason to believe would likely offer other than
fair and reasonable pricing.






(4) Nothing in this subsection prohibits an agency from—

(A) providing additional information in a solicitation, including numeric weights for
all evaluation factors and subfactors on a case-by-case basis; or

(B) stating in a solicitation that award will be made to the offeror that meets the
solicitation's mandatory requirements at the lowest cost or price.

(5) The head of an agency, in issuing a solicitation for a contract to be awarded using
sealed bid procedures, may not include in such solicitation a clause providing for the evaluation
of prices for options to purchase additional property or services under the contract unless the
head of the agency has determined that there is a reasonable likelihood that the options will be
exercised.

(b) *kx
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SEC. 2804. MODIFICATION OF DEPARTMENT OF DEFENSE AUTHORITY TO
ACCEPT FINANCIAL INCENTIVES, GOODS, OR SERVICES UNDER
THE AUTHORITY OF ENERGY SAVINGS CONTRACTS AND
ACTIVITIES.
(a) AUTHORITY TO ACCEPT FROM STATE AND LOCAL GOVERNMENT.—Section 2913(c) of
title 10, United States Code, is amended by inserting “or a State or local government,” after “a
gas or electric utility,”.
(b) RETENTION OF RECEIPTS.—Section 2912(c) of such title is amended by striking “from
gas or electric utilities”.

[PLEASES NOTE: THE “CHANGES TO EXISTING LAW” SECTION BELOW SETS OUT IN RED-LINE
FORMAT HOW THE LEGISLATIVE TEXT ABOVE WOULD AMEND EXISTING LAW.]

Section-by-Section Analysis

This proposal would amend 10 U.S.C. 2913(c) to permit the Secretary of Defense
(Secretary) to authorize military installations to accept financial incentives offered by State or
local governments or other entities to adopt technologies and practices that the Secretary
determines are in the interest of the United States and consistent with the energy performance
goals for the Department of Defense (DoD). Currently, 10 U.S.C. 2913(c) only allows the
Secretary to authorize military installations to accept such financial incentives, goods, or services
directly from gas or electric utilities. This limitation prevents DoD from directly accepting
financial incentives offered by a State or local government to increase energy efficiency or install
energy efficient equipment. For example, the New York State Energy Research and
Development Authority (NYSERDA) has a program whereby eligible building owners and
leaseholders may receive financial incentives to improve the energy efficiency of new and
substantially renovated buildings. Approximately $90 million has been allocated to the program;
some of which is to offset a portion of the incremental capital costs to purchase and install
energy-efficient equipment in these buildings to reduce energy consumption. As DoD is
required by statute to construct new buildings to meet energy efficient performance standards the
limitation prevents DoD from directly accepting financial incentives for which it most likely
qualifies.

Budget Implications: This proposal would allow the Secretary to authorize military installations
to accept financial incentives, goods, or services directly from a State or local government that
are in the interests of the United States and consistent with the energy performance goals of
DoD. Incentives in the form of cash payments will be treated in the same manner as cash
payments under section 2913(c) that are received from gas or electric utilities. Incentives in the





form of discounts on the price of supplies or services will increase the purchasing efficiency of
future appropriations, but will not create a requirement for higher or lower appropriations in the
future.

RESOURCE REQUIREMENTS (SMILLIONS)

Dash-
FY FY FY FY FY |APN BA 1 Program
2015 | 2016 | 2017 | 2018 | 2019 |From Line | Element
Item
Navy $1.350)| ($1.350) | ($1.350) |($1.350)| ($1.350 BSS
($1.350) ($1.350) | ($1.350) |($1.350) ($1.350) |5\ | BA1 >>0703879N
Army SAG
($0.500)|(0.500) | ($0.500) |($0.500)| (80.500) OMA| BAL |22 | 0202176A
Marine Corp
($0.223) ($0.223)| ($0.223) |($0.223)| ($0.223) f\)/l'\é BA1 st 0206479M
Air Force
($0.280)| ($0.280) | ($0.280) | ($0.280 | ($0.280) OA'\é' BA1 Sﬁ‘g 0207479F

Change to Existing Law: This proposal would make the following change to sections 2912
and 2913 of title 10, United States Code:

82912. Availability and use of energy cost savings

(a) *k%k

EE S S e S

(c) TREATMENT OF CERTAIN FINANCIAL INCENTIVES.—Financial incentives received from-
gas-orelectric-utilities under section 2913 of this title shall be credited to an appropriation
designated by the Secretary of Defense. Amounts so credited shall be merged with the
appropriation to which credited and shall be available for the same purposes and the same period
as the appropriation with which merged.

*khk Kk Kk k%
§ 2913. Energy savings contracts and activities

(a) *k%k





(c) ACCEPTANCE OF FINANCIAL INCENTIVE, GOODS, OR SERVICES.—The Secretary of
Defense may authorize any military installation to accept any financial incentive, goods, or
services generally available from a gas or electric utility, or a State or local government, to
adopt technologies and practices that the Secretary determines are in the interests of the United
States and consistent with the energy performance goals for the Department of Defense.

* * * * * *
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SEC. 2805. CLARIFICATION OF AUTHORITY TO ENTER INTO ENERGY SAVING
PERFORMANCE CONTRACTS.
(a) DEFINITION OF “ENERGY SAVINGS”.—Paragraph (2)(A) of section 804 of the National
Energy Conservation Policy Act (42 U.S.C. 8287c¢) is amended—
(1) by redesignating clauses (ii) and (iii) as clauses (iii) and (iv), respectively; and
(2) by inserting after clause (i) the following new clause (ii):
“(ii) with respect to operating equipment covered by a lease or
purchase referred to in clause (i)—
“(I) repair or modification of existing buildings and
infrastructure to accommodate the operating equipment; or
“(II) construction of buildings, structures, and infrastructure
to accommodate the operating equipment in order to provide
necessary support to the primary function of the operating
equipment;”.
(b) OVERSIGHT.—Section 801 of such Act (42 U.S.C.8287) is amended by adding at the
end the following new subsection:
“(d) ADDITIONAL RULES FOR DEPARTMENT OF DEFENSE.—With respect to the
Department of Defense—
“(1) when a decision to carry out an energy savings performance contract that
includes construction of a new facility with an estimated value of $10,000,000 or more or
a new facility that will cover more than 5,000 square feet of land, the project shall be
subject to the same requirements and limitations as apply under section 2805(b)(2) of title

10, United States Code, to a project subject to that section; and
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“(2) when a decision is made to carry out an energy savings performance contract
that includes a repair project with an estimated cost of $7,500,000 or more, the project
shall be subject to the same requirements and limitations as apply under section 2811 of
title 10, United States Code, to a project subject to that section.”.

[Please note: The “Changes to Existing Law” section below sets out in red-line format how
the legislative text above would amend existing law.]

Section-by-Section Analysis

This proposal would amend section 804 of the National Energy Conservation Policy Act
(42 U.S.C. 8287c) to provide specifically that repairs or modifications of existing buildings,
infrastructure, and facilities are permitted to accommodate operating equipment and that
ancillary buildings, structures, infrastructure, and facilities may be constructed, as part of an
energy savings performance contract (ESPC), to accommodate the operating equipment.
Currently, paragraph (2)(A)(i) of that section provides that “improvements” and “increased
efficient use of an existing energy source by cogeneration” are permitted under an ESPC, but not
new construction.

In the joint statement of the managers to accompany the conference report for the
National Defense Authorization Act (NDAA) for Fiscal Year 2013 (House Rpt. No. 112-705),
the conferees noted that “[w]hile ESPCs are not available for the purpose of the construction of
new buildings or facilities . . . modification or repair of existing facilities, or the construction of
ancillary facilities or infrastructure, to accommodate the equipment” would be needed in some
ESPCs. The conferees further stated that “[i]n such cases, ESPCs may be used for the
construction, repair, maintenance, or modification of facilities or infrastructure ancillary to the
qualifying equipment.” Accordingly, this proposal is designed to implement Congress’ intent.

The new language authorizes agencies to undertake repair or modification of existing
buildings and infrastructure to accommodate the operating equipment and new construction of
buildings, structures, and infrastructure to accommodate the operating equipment in order to
provide necessary support to the primary function of the operating equipment. This clarification
of ESPC repair, modification and construction authority is limited to the express purposes stated
in the statute and shall not be utilized to fulfill other agency requirements.

Budget Implications: This proposal does not require any additional funding. The military
departments will fund any such contracts from their authorized accounts. It is noted that existing
law requires that there be no net impact on the agency’s operating budget through the use of
energy savings performance contracts: “Aggregate annual payments by an agency to both
utilities and energy savings performance contractors, under an energy savings performance
contract, may not exceed the amount that the agency would have paid for utilities without an
energy savings performance contract (as estimated through the procedures developed pursuant to
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this section) during contract years. The contract shall provide for a guarantee of savings to the

agency, and shall establish payment schedules reflecting such guarantee, taking into account any

capital costs under the contract”. (42 USC § 8287(a)(2)(B)). Accordingly, all energy savings
performance contracts are required by law to be funded with energy savings and require no

additional appropriations from Congress.

RESOURCE REQUIREMENTS (MILLIONS)

FY | FY | FY | FY | FY |Appropriation| Budget DaLSigél Program
2015 | 2016 | 2017 | 2018 | 2019 From Activity Item Element
0 0 0 0 0 N/A N/A N/A N/A

Change to Existing Law: This proposal would make the changes to title V111 of the National
Energy Conservation Policy Act (42 U.S.C. 8287c) as follows:

TITLE VIII—ENERGY SAVINGS PERFORMANCE CONTRACTS

SEC. 801. AUTHORITY TO ENTER INTO CONTRACTS.
(a) IN GENERAL.—

(1) The head of a Federal agency may enter into contracts under this title solely
for the purpose of achieving energy savings and benefits ancillary to that purpose. Each

such contract may, notwithstanding any other provision of law, be for a period not to

exceed 25 years. Such contract shall provide that the contractor shall incur costs of

implementing energy savings measures, including at least the costs (if any) incurred in
making energy audits, acquiring and installing equipment, and training personnel, in
exchange for a share of any energy savings directly resulting from implementation of

such measures during the term of the contract.

(2)(A) Contracts under this title shall be energy savings performance contracts
and shall require an annual energy audit and specify the terms and conditions of any
Government payments and performance guarantees. Any such performance guarantee
shall provide that the contractor is responsible for maintenance and repair services for

any energy related equipment, including computer software systems.

(B) Aggregate annual payments by an agency to both utilities and energy savings
performance contractors, under an energy savings performance contract, may not exceed
the amount that the agency would have paid for utilities without an energy savings

performance contract (as estimated through the procedures developed pursuant to this

section) during contract years. The contract shall provide for a guarantee of savings to the

agency, and shall establish payment schedules reflecting such guarantee, taking into

account any capital costs under the contract.
(C) Federal agencies may incur obligations pursuant to such contracts to finance
energy conservation measures provided guaranteed savings exceed the debt service

requirements.

(D) A Federal agency may enter into a multiyear contract under this title for a
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period not to exceed 25 years beginning on the date of the delivery order, without funding
of cancellation charges before cancellation, if—

(1) such contract was awarded in a competitive manner pursuant to
subsection (b)(2) of this section, using procedures and methods established under
this title;

(ii) funds are available and adequate for payment of the costs of such
contract for the first fiscal year; and

(iii) such contract is governed by part 17.1 of the Federal Acquisition
Regulation promulgated under section 25 of the Office of Federal Procurement
Policy Act [now, 41 U.S.C. 1303] or the applicable rules promulgated under this
title.

(E) FUNDING OPTIONS.—In carrying out a contract under this title, a Federal
agency may use any combination of—
(i) appropriated funds; and
(ii) private financing under an energy savings performance contract.

(F) PROMOTION OF CONTRACTS.—In carrying out this section, a Federal agency
shall not—
(i) establish a Federal agency policy that limits the maximum contract
term under subparagraph (D) to a period shorter than 25 years; or
(i) limit the total amount of obligations under energy savings performance
contracts or other private financing of energy savings measures.

(G) MEASUREMENT AND VERIFICATION REQUIREMENTS FOR PRIVATE FINANCING.—

(i) IN GENERAL.—In the case of energy savings performance contracts, the
evaluations and savings measurement and verification required under paragraphs
(2) and (4) of section 543(f) [42 U.S.C. 8253(f)] shall be used by a Federal agency
to meet the requirements for the need for energy audits, calculation of energy
savings, and any other evaluation of costs and savings needed to implement the
guarantee of savings under this section.

(i) MODIFICATION OF EXISTING CONTRACTS.—Not later than 18 months
after the date of enactment of this subparagraph [December 19, 2007], each
Federal agency shall, to the maximum extent practicable, modify any indefinite
delivery and indefinite quantity energy savings performance contracts, and other
indefinite delivery and indefinite quantity contracts using private financing, to
conform to the amendments made by subtitle B of title V of the Energy
Independence and Security Act of 2007.

(b) IMPLEMENTATION.—

(1)(A) The Secretary, with the concurrence of the Federal Acquisition Regulatory
Council established under section 25(a) of the Office of Federal Procurement Policy Act
[now, 41 U.S.C. 1302(a)], not later than 180 days after October 24, 1992, shall, by rule,
establish appropriate procedures and methods for use by Federal agencies to select,
monitor, and terminate contracts with energy service contractors in accordance with laws
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governing Federal procurement that will achieve the intent of this section in a cost-
effective manner. In developing such procedures and methods, the Secretary, with the
concurrence of the Federal Acquisition Regulatory Council, shall determine which
existing regulations are inconsistent with the intent of this section and shall formulate
substitute regulations consistent with laws governing Federal procurement.

(B) The procedures and methods established pursuant to subparagraph (A) shall
be the procedures and contracting methods for selection, by an agency, of a contractor to
provide energy savings performance services. Such procedures and methods shall provide
for the calculation of energy savings based on sound engineering and financial practices.

(2) The procedures and methods established pursuant to paragraph (1)(A) shall—

(A) allow the Secretary to—

(i) request statements of qualifications, which shall, at a minimum,
include prior experience and capabilities of contractors to perform the
proposed types of energy savings services and financial and performance
information, from firms engaged in providing energy savings services; and

(i) from the statements received, designate and prepare a list, with
an update at least annually, of those firms that are qualified to provide
energy savings services;

(B) require each agency to use the list prepared by the Secretary pursuant

to subparagraph (A)(ii) unless the agency elects to develop an agency list of firms
qualified to provide energy savings performance services using the same selection
procedures and methods as are required of the Secretary in preparing such lists;

and

(C) allow the head of each agency to—

(i) select firms from the list prepared pursuant to subparagraph
(A)(ii) or the list prepared by the agency pursuant to subparagraph (B) to
conduct discussions concerning a particular proposed energy savings
project, including requesting a technical and price proposal from such
selected firms for such project;

(i) select from such firms the most qualified firm to provide
energy savings services based on technical and price proposals and any
other relevant information;

(iii) permit receipt of unsolicited proposals for energy savings
performance contracting services from a firm that such agency has
determined is qualified to provide such services under the procedures
established pursuant to paragraph (1)(A), and require agency facility
managers to place a notice in the Commerce Business Daily announcing
they have received such a proposal and invite other similarly qualified
firms to submit competing proposals; and

(iv) enter into an energy savings performance contract with a firm
qualified under clause (iii), consistent with the procedures and methods
established pursuant to paragraph (1)(A).

(3) A firm not designated as qualified to provide energy savings services under
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paragraph (2)(A)(i) or paragraph (2)(B) may request a review of such decision to be
conducted in accordance with procedures to be developed by the board of contract
appeals of the General Services Administration.

(c) TASK OR DELIVERY ORDERS.—
(1) The head of a Federal agency may issue a task or delivery order under an
energy savings performance contract by—

(A) notifying all contractors that have received an award under such
contract that the agency proposes to discuss energy savings performance services
for some or all of its facilities and, following a reasonable period of time to
provide a proposal in response to the notice, soliciting from such contractors the
submission of expressions of interest in, and contractor qualifications for,
performing site surveys or investigations and feasibility designs and studies, and
including in the notice summary information concerning energy use for any
facilities that the agency has specific interest in including in such task or delivery
order;

(B) reviewing all expressions of interest and qualifications submitted
pursuant to the notice under subparagraph (A);

(C) selecting two or more contractors (from among those reviewed under
subparagraph (B)) to conduct discussions concerning the contractors’ respective
qualifications to implement potential energy conservation measures, including—

(i) requesting references and specific detailed examples with
respect to similar efforts and the resulting energy savings of such similar
efforts; and

(i) requesting an explanation of how such similar efforts relate to
the scope and content of the task or delivery order concerned;

(D) selecting and authorizing—

(i) more than one contractor (from among those selected under
subparagraph (C)) to conduct site surveys, investigations, feasibility
designs and studies, or similar assessments for the energy savings
performance contract services (or for discrete portions of such services),
for the purpose of allowing each such contractor to submit a firm, fixed-
price proposal to implement specific energy conservation measures; or

(i) one contractor (from among those selected under subparagraph
(C)) to conduct a site survey, investigation, feasibility design and study, or
similar assessment for the purpose of allowing the contractor to submit a
firm, fixed-price proposal to implement specific energy conservation
measures;

(E) providing a debriefing to any contractor not selected under
subparagraph (D);

(F) negotiating a task or delivery order for energy savings performance
contracting services with the contractor or contractors selected under
subparagraph (D) based on the energy conservation measures identified; and

(G) issuing a task or delivery order for energy savings performance
contracting services to such contractor or contractors.
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(2) The issuance of a task or delivery order for energy savings performance
contracting services pursuant to paragraph (1) is deemed to satisfy the task and delivery
order competition requirements in section 2304c(d) of title 10, United States Code, and
section 303J(d) of the Federal Property and Administrative Services Act of 1949 (41
U.S.C. 253j(d)) [now, 41 U.S.C. 4106(d)].

(3) The Secretary may issue guidance as necessary to agencies issuing task or
delivery orders pursuant to paragraph (1).

(d) ADDITIONAL RULES FOR DEPARTMENT OF DEFENSE.—W.ith respect to the Department
of Defense—

(1) when a decision to carry out an energy savings performance contract that
includes construction of a new facility with an estimated value of $10,000,000 or more or
a new facility that will cover more than 5,000 square feet of land, the project shall be
subject to the same requirements and limitations as apply under section 2805(b)(2) of title
10, United States Code, to a project subject to that section; and

(2) when a decision is made to carry out an energy savings performance contract
that includes a repair project with an estimated cost of $7,500,000 or more, the project
shall be subject to the same requirements and limitations as apply under section 2811 of
title 10, United States Code, to a project subject to that section.

SEC. 802. PAYMENT OF COSTS.

Any amount paid by a Federal agency pursuant to any contract entered into under this
title may be paid only from funds appropriated or otherwise made available to the agency for
fiscal year 1986 or any fiscal year thereafter for the payment of energy, water, or wastewater
treatment expenses (and related operation and maintenance expenses).

SEC. 803. REPORTS.

Each Federal agency shall periodically furnish the Secretary of Energy with full and
complete information on its activities under this title, and the Secretary shall include in the report
submitted to Congress under section 550 a description of the progress made by each Federal
agency in—

(1) including the authority provided by this title in its contracting practices; and
(2) achieving energy savings under contracts entered into under this title.

SEC. 804. DEFINITIONS.
For purposes of this title, the following definitions apply:

(1) The term “Federal agency” means each authority of the Government of the
United States, whether or not it is within or subject to review by another agency.

(2) The term ““energy savings” means—
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(A) a reduction in the cost of energy, water, or wastewater treatment, from
a base cost established through a methodology set forth in the contract, used in an
existing federally owned building or buildings or other federally owned facilities
as a result of—
(1) the lease or purchase of operating equipment,_ improvements,
altered operation and maintenance, or technical services;
(i) with respect to operating equipment covered by a lease or
purchase referred to in clause (i)—
(1) repair or modification of existing buildings and
infrastructure to accommodate the operating equipment; or
(11) construction of buildings, structures, and infrastructure
to accommodate the operating equipment in order to provide
necessary support to the primary function of the operating

equipment;

cogeneration or heat recovery, excluding any cogeneration process for

other than a federally owned building or buildings or other federally

owned facilities; or
(HHv) the increased efficient use of existing water sources in either
interior or exterior applications;

(B) the increased efficient use of an existing energy source by
cogeneration or heat recovery;

(C) if otherwise authorized by Federal or State law (including regulations),
the sale or transfer of electrical or thermal energy generated on-site from
renewable energy sources or cogeneration, but in excess of Federal needs, to
utilities or non-Federal energy users; and

(D) the increased efficient use of existing water sources in interior or
exterior applications.

(3) The terms “energy savings contract” and “energy savings performance
contract” mean a contract that provides for the performance of services for the design,
acquisition, installation, testing, and, where appropriate, operation, maintenance, and
repair, of an identified energy or water conservation measure or series of measures at 1 or
more locations. Such contracts shall, with respect to an agency facility that is a public
building (as such term is defined in section 3301 of title 40, United States Code), be in
compliance with the prospectus requirements and procedures of section 3307 of title 40,
United States Code.

(4) The term “energy or water conservation measure” means—

(A) an energy conservation measure, as defined in section 551 [42 U.S.C.
8259]; or

(B) a water conservation measure that improves the efficiency of water
use, is life-cycle cost-effective, and involves water conservation, water recycling
or reuse, more efficient treatment of wastewater or stormwater, improvements in





operation or maintenance efficiencies, retrofit activities, or other related activities,
not at a Federal hydroelectric facility.






SN

o1

10

11

12

13

14

15

16

17

18

19

20

21

22

23

SEC. 524. ENHANCEMENT OF AUTHORITY TO ACCEPT SUPPORT FOR AIR

FORCE ACADEMY ATHLETIC PROGRAMS.

Section 9362 of title 10, United States Code, is amended by striking subsections (e), (f),

and (g) and inserting the following new subsections:

“(e) ACCEPTANCE OF SUPPORT.—

“(1) SUPPORT RECEIVED FROM THE CORPORATION.— Notwithstanding section
1342 of title 31, the Secretary of the Air Force may accept from the corporation funds,
supplies, equipment, and services for the support of the athletic programs of the
Academy.

“(2) FUNDS RECEIVED FROM OTHER SOURCES.— The Secretary may charge fees for
the support of the athletic programs of the Academy. The Secretary may accept and
retain fees for services and other benefits provided incident to the operation of its athletic
programs, including fees from the National Collegiate Athletic Association, fees from
athletic conferences, game guarantees from other educational institutions, fees for
ticketing or licensing, and other consideration provided incidental to the execution of the
athletic programs of the Academy.

“(3) LIMITATION.—The Secretary shall ensure that contributions accepted under
this subsection do not reflect unfavorably on the ability of the Department of the Air
Force, any of its employees, or any member of the armed forces to carry out any
responsibility or duty in a fair and objective manner, or compromise the integrity or
appearance of integrity of any program of the Department of the Air Force, or any

individual involved in such a program.
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“(f) LEASES AND LICENSES.—

“(1) The Secretary may, in accordance with section 2667 of this title, enter into
leases or licenses with the corporation for the purpose of supporting the athletic programs
of the Academy. Consideration provided under such a lease or license may be provided
in the form of funds, supplies, equipment, and services for the support of the athletic
programs of the Academy.

“(2) The Secretary may provide support services to the corporation without
charge while the corporation conducts its support activities at the Academy. In this
section, the term ‘support services’ includes the providing of utilities, office furnishings
and equipment, communications services, records staging and archiving, audio and video
support, and security systems in conjunction with the leasing or licensing of property.
Any such support services may only be provided without any liability of the United
States to the corporation.

“(g) CONTRACTS AND COOPERATIVE AGREEMENTS.—The Secretary may enter into
contracts and cooperative agreements with the corporation for the purpose of supporting the
athletic programs of the Academy. Notwithstanding section 2304(k) of this title, the Secretary
may enter such contracts or cooperative agreements on a sole source basis pursuant to section
2304(c)(5) of this title. Notwithstanding chapter 63 of title 31, a cooperative agreement under
this section may be used to acquire property, services, or travel for the direct benefit or use of the
Academy athletic programs.

“(h) TRADEMARKS AND SERVICE MARKS.—

“(1) LICENSING, MARKETING, AND SPONSORSHIP AGREEMENTS.—AnN agreement

under subsection (g) may, consistent with section 2260 (other than subsection (d)) of this
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title, authorize the corporation to enter into licensing, marketing, and sponsorship
agreements relating to trademarks and service marks identifying the Academy, subject to
the approval of the Secretary.
“(2) LimiTaTIONS.—No such licensing, marketing, or sponsorship agreement may
be entered into if it would reflect unfavorably on the ability of the Department of the Air
Force, any of its employees, or any member of the armed forces to carry out any
responsibility or duty in a fair and objective manner, or if the Secretary determines that
the use of the trademark or service mark would compromise the integrity or appearance
of integrity of any program of the Department of the Air Force, or any individual
involved in such a program.
“(i) RETENTION AND UsSE oF FUNDS.—AnNYy funds received under this section may be
retained for use in support of the athletic programs of the Academy and shall remain available
until expended.”.

Section-by-Section Analysis

This proposal would amend 10 U.S.C. 9362 to enhance authority for the acceptance of
support for athletic programs at the United States Air Force Academy (USAFA). The revisions
to current law are primarily to address limitations on the collection, retention, and use of funds
collected from third parties. The operation of a college athletic program necessarily requires that
fees be paid and received from third parties, such as athletic conferences, other schools, and the
NCAA. These functions were historically performed by the nonappropriated fund
instrumentality (NAFI) that supported USAFA athletic programs. As the USAFA, pursuant to
section 9362, seeks to terminate this NAFI, specific funding authorities are required to retain and
use these fees. These matters were recently addressed by the Navy in the passage of the
National Defense Authorization Act for Fiscal Year 2013, Sec. 542, Academy Athletic Support of
Naval and Physical Fitness Programs. As the Navy legislation has already been vetted and
approved by the pertinent Committees and passed by Congress, the Air Force proposed changes
mirror the Navy legislation. We believe this consistency will increase chances for a successful
proposal.

Modification of 10 U.S.C. 9362 is proposed by replacing current subsections (e) — (g)
with new subsections (e) — (j). Explanation for each new subsection follows.

Subsection (e) - ACCEPTANCE OF SUPPORT. This section replaces the basic gift
authority found in the original with the necessary and more comprehensive authority to accept





funds/services from the corporation AND other traditional athletic partners/incomes sources (e.g.
NCAA, Conferences and other schools). College athletics require the provision of many services
where the charging of fees is customary. For example, hosting a football game requires many
activities that benefit third parties: the issuance of tickets, the provision of parking, authorization
of television rights and similar services that support a safe and orderly event. The USAFA must
have the authority to recoup costs and claim the value of these program elements. This clause
authorizes the collection and retention of fees for services/benefits provided to others incident to
the operation of USAFA athletics programs. The language conforms to Navy legislation which
was passed for the same reason.

Subsection (f) — LEASES. This is similar to the original authority, with the exception
that it authorizes the USAFA to provide leases and licenses to the corporation without charging
rent or receiving in-kind consideration (which is required under 10 U.S.C. 2667). The new
provision serves as an authority to enter into lease/license agreements at no charge (optional).
Such leases may include ancillary/associated “services," which are defined in the subsection.

Subsection (g) —- CONTRACTS, GRANTS, AND COOPERATIVE AGREEMENTS.
This authority is similar in purpose to the original section (g). The proposed replacement version
reflects the recently passed Navy legislation, which adds authority to use contracts in addition to
cooperative agreements. The subsection also makes it clear the AF’s prior authority to enter
into cooperative agreements for the direct benefit of the USAFA is maintained, notwithstanding
the additional authority to enter into sole source contracts. Also, the provision will allow for the
direct use of USAFA funding under the cooperative agreement to pay for travel costs, easing
administrative requirements and allowing efficiencies that leverage the AFAAC’s ability to enter
into long-term contracts for travel.

Subsection (h) - TRADEMARKS AND SERVICE MARKS. This language is derived
from the current Navy legislation. It authorizes the USAFA to provide the subject IP to the
corporation via contract and, in conjunction with subsection (i), retain the fees for athletic
education use. The corporation would be authorized to use such property, per AF contractual
limitations.

Subsection (i) — RETENTION AND USE OF FUNDS. This section is read in
conjunction with each of the preceding subsections, which authorize collection and retention of
fees or funds (i.e. subsections: (e)(1) [gifts], (€)(2) [fees], (f) [leases] and (h) [trademarks]). This
section, however, completes the fiscal law requirements by authorizing retention and expenditure
of those funds. It is vital for program success in light of the restrictions of the Miscellaneous
Receipts Act, which would otherwise require return of such funding to the General Treasury.
This section also mirrors the Navy legislation.

Budget Implications: This proposal does not change resource requirements associated with the
original legislation. It will allow the USAFA to decrease use of APFs by leveraging the
corporate partnership provided for in the existing statute.

Changes to Existing Law: This proposal would make the following changes to section 9362 of
title 10, United States Code:

8 9362. Support of athletic programs





(a) Corporation for Support Authorized.—(1) The Secretary of the Air Force may, in
accordance with the laws of the State of incorporation, establish a corporation (in this section
referred to as the “corporation”) to support the athletic programs of the Academy. All stock of
the corporation shall be owned by the United States and held in the name of and voted by the
Secretary of the Air Force.

(2) The corporation shall operate exclusively for charitable, educational, and civic
purposes to support the athletic programs of the Academy.

(b) CorPORATE ORGANIZATION.—The corporation shall be organized and operated-

(1) as a nonprofit corporation under section 501(c)(3) of the Internal Revenue
Code of 1986;

(2) in accordance with this section; and

(3) pursuant to the laws of the State of incorporation, its articles of incorporation,
and its bylaws.

(c) CoRPORATE BOARD OF DIRECTORS.—(1) The members of the board of directors of the
corporation shall serve without compensation as members of the board, except for reasonable
travel and other related expenses for attendance at meetings of the board.

(2) The Secretary of the Air Force may authorize military and civilian personnel of the
Air Force under section 1033 of this title to serve, in their official capacities, as members of the
board of directors of the corporation, but such personnel shall not hold more than one-third of the
directorships.

(d) TRANSFERS FROM NONAPPROPRIATED FUND OPERATION.—The Secretary of the Air
Force may, subject to the acceptance of the corporation, transfer to the corporation all title to and
ownership of the assets and liabilities of the Air Force nonappropriated fund instrumentality
whose functions include providing support for the athletic programs of the Academy, including
bank accounts and financial reserves in its accounts, equipment, supplies, and other personal
property, but excluding any interest in real property.

(e) ACCEPTANCE OF SUPPORT.—






(1) SUPPORT RECEIVED FROM THE CORPORATION.— Notwithstanding section
1342 of title 31, the Secretary of the Air Force may accept from the corporation funds, supplies,
equipment, and services for the support of the athletic programs of the Academy.

(2) FUNDS RECEIVED FROM OTHER SOURCES.— The Secretary of the Air Force
may charge fees for the support of the athletic programs of the Academy. The Secretary may
accept and retain fees for services and other benefits provided incident to the operation of its
athletic programs; including fees from the National Collegiate Athletic Association, fees from
athletic conferences, game guarantees from other educational institutions, fees for ticketing and
licensing, and other consideration provided in the execution of its athletic programs.

(3) LIMITATION.—The Secretary shall ensure that contributions accepted under this
subsection do not reflect unfavorably on the ability of the Department of the Air Force, any of its
employees, or any member of the armed forces to carry out any responsibility or duty in a fair
and objective manner, or compromise the integrity or appearance of integrity of any program of
the Department of the Air Force, or any individual involved in such a program.

“(f) LEASES AND LICENSES.—

“(1) The Secretary may. in accordance with section 2667 of this title, enter into leases or
licenses with the corporation for the purpose of supporting the athletic programs of the
Academy. Consideration provided under such a lease or license may be provided in the form of
funds, supplies, equipment, and services for the support of the athletic programs of the Academy.

“(2) The Secretary may provide support services to the corporation without charge while
the corporation conducts its support activities at the Academy. In this section, the term ‘support
services’ includes the providing of utilities, office furnishings and equipment, communications
services, records staging and archiving, audio and video support, and security systems in
conjunction with the leasing or licensing of property. Any such support services may only be
provided without any liability of the United States to the corporation.

(0) CONTRACTS AND COOPERATIVE AGREEMENTS.—The Secretary may enter
into contracts and cooperative agreements with the corporation for the purpose of supporting the
athletic programs of the Academy. Notwithstanding section 2304(k) of this title, the Secretary
may enter such contracts or cooperative agreements on a sole source basis pursuant to section
2304(c)(5) of this title. Notwithstanding chapter 63 of title 31, a cooperative agreement under
this section may be used to acquire property, services, or travel for the direct benefit or use of the
Academy athletic programs.

(h) TRADEMARKS AND SERVICE MARKS.—

(1) LICENSING, MARKETING, AND SPONSORSHIP AGREEMENTS.—AnN
agreement under subsection (g) may, consistent with section 2260 (other than subsection (d)) of
this title, authorize the corporation to enter into licensing, marketing, and sponsorship
agreements relating to trademarks and service marks identifying the Academy, subject to the
approval of the Secretary.






(2) LIMITATIONS.—No such licensing, marketing, or sponsorship agreement may be
entered into if it would reflect unfavorably on the ability of the Department of the Air Force, any
of its employees, or any member of the armed forces to carry out any responsibility or duty in a
fair and objective manner, or if the Secretary determines that the use of the trademark or service
mark would compromise the integrity or appearance of integrity of any program of the
Department of the Air Force, or any individual involved in such a program.

(i) RETENTION AND USE OF FUNDS.—Any funds received under this section may be
retained for use in support of the athletic programs of the Academy and shall remain available
until expended.
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SEC. 1206. ENHANCED AUTHORITY FOR PROVISION OF SUPPORT TO FOREIGN
MILITARY LIAISON OFFICERS OF FOREIGN COUNTRIES WHILE
ASSIGNED TO THE DEPARTMENT OF DEFENSE.
(@) ELiciBILITY.—Subsection (a) of section 1051a of title 10, United States Code, is
amended—
(1) in the matter preceding paragraph (1)—
(A) by striking “The Secretary of Defense” and inserting “Subject to
subsection (d), the Secretary of Defense” and
(B) by striking “involved in a military operation with the United States”;
and
(C) by striking “temporarily”;
(2) in paragraph (1)—
(A) by striking ““, component command,”; and
(B) by striking “in connection with the planning for, or conduct of, a
military operation”; and
(3) in paragraph (2), by striking “To the headquarters of”” and all that follows and
inserting “To the Joint Staff.”.
(b) TRAVEL, SUBSISTENCE, AND MEDICAL CARE EXPENSES.—Subsection (b) of such
section is amended—
(1) in paragraph (1)—
(A) by striking “to the headquarters of a combatant command”; and
(B) by inserting “or by the Chairman of the Joint Chiefs of Staff, as

appropriate” before the period at the end; and
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(2) in paragraph (3), by striking “if such travel” and all that follows and inserting
“if such travel meets each of the following conditions:
“(A) The travel is in support of the national interests of the United States.
“(B) The commander of the relevant combatant command or the Chairman
of the Joint Chiefs of Staff, as applicable, directs round-trip travel from the
assigned location to one or more travel locations.”.
(c) TERMS OF REIMBURSEMENT.—Subsection (c) of such section is amended—
(1) by striking “To the extent that the Secretary determines appropriate, the” and
inserting “The”; and
(2) by adding at the end the following new sentence: “The terms of
reimbursement shall be specified in the appropriate international agreement used to
assign the liaison officer to a combatant command or to the Joint Staff.”.
(d) LIMITATIONS AND OVERSIGHT.— Such section is further amended—
(1) by redesignating subsection (d) as subsection (f); and
(2) by inserting after subsection (c) the following new subsection (d):

“(d) LIMITATIONS AND OVERSIGHT.—(1) The number of liaison officers supported under

subsection (b)(1) may not exceed 60 at any one time, and the amount of unreimbursed support
for any such liaison officer under that subsection in any fiscal year may not exceed $200,000 (in

fiscal year 2014 constant dollars).

“(2) The Chairman of the Joint Chiefs of Staff shall be responsible for oversight of the

use of the authority under this section, including implementation of the limitations in paragraph

(e) SECRETARY OF STATE CONCURRENCE.—Such section is further amended by inserting
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after subsection (d), as added by subsection (d)(2),the following new subsection (e):

“(e) SECRETARY OF STATE CONCURRENCE.—The authority of the Secretary of Defense to
provide administrative services and support under subsection (a) for the performance of duties by
a liaison officer of another nation may be exercised only with respect to a liaison officer of
another nation whose assignment as described in that subsection is accepted by the Secretary of
Defense with the concurrence of the Secretary of State.”.

(F) DEFINITION.—Subsection (f) of such section, as redesignated by subsection (d)(1), is
amended by inserting “training programs conducted to familiarize, orient, or certify liaison
personnel regarding unique aspects of the assignments of the liaison personnel,” after “police

protection,”.

Section-by-Section Analysis

This proposal would amend section 1051a of title 10, United States Code, to provide the
Department of Defense (DoD) the authority to continue to benefit from the unique contributions
of liaison officers from other countries (“liaison officers”) beyond the conclusion of current
named military operations (e.g., Operation Enduring Freedom in Afghanistan).

Specifically, this proposal would enable United States Central Command
(USCENTCOM), United States Transportation Command (USTRANSCOM), and United States
Special Operations Command (USSOCOM) to continue providing administrative and/or
financial support to liaison officers from other countries even though the liaison officer’s nation
is not involved in a military operation with the United States. The proposed amendment would
fill an existing gap in current legislation that does not expressly extend in law the authority of the
Secretary of Defense (SecDef) to provide administrative and financial support to liaison officers
from developing countries regardless of involvement in current named military operations.

Currently, approximately 54 liaison officers are supported in some part by DoD pursuant
to 10 U.S.C. 1051a. The proposed amendment would authorize DoD to continue support for
these officers beyond the conclusion of current named military operations

Liaison officers from developing countries serving within Headquarters (HQ)
USCENTCOM have continuously proven their value to USCENTCOM and DoD. Established in
2001, the Coalition Coordination Center is the primary coordination office at the strategic level
between U.S. and Coalition governments. The Combined Strategic Analysis Group (CSAG),
established in 2002 as the Combined Planning Group (CPG), is a unique organization within HQ





USCENTCOM. It is staffed with senior level foreign military liaison officers from developing
countries who advise the USCENTCOM Commander (CDR) on the most critical and complex
geo-strategic issues facing the command from a true international perspective. In addition, the
CSAG prepares special studies and analysis for the CDR on issues that affect the medium to
long-term risk, effects, and consequences within the areas of responsibility (AOR) of U.S.
combatant commanders. The CCC and CSAG are co-located with the USCENTCOM Strategy,
Plans & Policy Directorate (J5). In addition, after more than 12 years of managing these liaison
officers, USCENTCOM staff has a good understanding of the costs associated with supporting
them and is confident of their budget table predictions.

The asymmetrical demands of the military operations over the past 12 years necessitated
that DoD make changes to the way U.S. forces plan and conduct global, regional, and local
operations in concert with Allies, partners, and coalition members. One change has been the
integration of foreign military liaison officers from developing countries into and alongside U.S.
military staffs. After the events of September 11, 2001, the coalition of nations that supported
U.S. planning efforts in coalition military operations was initially established by assigning
foreign military liaison officers from developing countries to HQ USCENTCOM. The Coalition
has played an invaluable role in coordinating international personnel and logistics support for
multiple humanitarian assistance operations within the USCENTCOM AOR.

To maintain these very important foreign liaison officers in their current capacity, 10
U.S.C. 1051a must be amended to apply in contexts other than military operations. Justification
for a robust and enduring presence of liaison officers from developing countries at combatant
command HQs and the Joint Staff is consistent with the U.S. National Security Strategy and
aligns with the intent of the Chairman of the Joint Chiefs of Staff for “nesting our efforts to build
partner capacity with broader national security priorities, consolidating our institutional
processes, and improving coordination across agencies.” For example, HQ USCENTCOM
planning assumes the security situation in the AOR will demand the ability to constitute ad hoc
coalitions into the future. USCENTCOM'’s experience over the past 12 years shows that
maintenance of a strong presence of partner nations within the HQ is the best and most cost-
effective option to harmonize future coalition warfare.

Other combatant commands would benefit greatly from this authority. For example,
USTRANSCOM)is responsible for strategic transportation of DoD personnel and cargo to any
location on the globe. As such, it routinely engages in discussions with host nations and their
military personnel in order to maintain enroute infrastructure sufficient to enable the
establishment of a DoD air or sea bridge to any new area of conflict on short notice. The ability
to have liaison officers from other nations should facilitate obtaining transit access on favorable
terms and conditions from those nations.

Placing the Chairman of the Joint Chiefs of Staff in charge of administering the program
with a maximum of 60 liaison officers at combatant commands and the Joint Staff and with no
more than $200,000 per fiscal year in non-reimbusable support per officer, not to exceed $12
million dollars in total program costs per fiscal year across DOD, would provide the necessary
oversight to ensure that only essential liaison officers are included.





USSOCOM has effectively used a Global Special Operations Forces Network
(GSN) in support of current operations. The January 2012 Defense Strategic Guidance envisions
U.S. Armed Forces applying innovative, low-cost, and small-footprint approaches; building
capacity and competence of partner forces; and pursuing new security partnerships while
maintaining key military-to-military relations. Likewise, it requires U.S. Special Operations
Forces (SOF) to be agile, flexible, and ready for the full range of contingencies. USSOCOM
proposes to support this strategy by continuing a robust GSN inclusive of partner nation SOF,
SOF enablers and the inter-agency. This network will enable U.S. SOF and conventional forces
by increasing interoperability, strengthening relationships that serve U.S. interests, and building
partnerships that increase the global reach of U.S. forces. To effectively leverage the GSN,
USSOCOM must maintain a robust foreign liaison officer presence at USSOCOM HQ after the
expiration of current named operations.

This proposal would make the corresponding changes required to 10 U.S.C. 1051a to
sustain the benefit provided by foreign liaison officers. It would facilitate partner nation
participation to assist the United States in a wider range of partnerships, cooperative ventures,
and burden-sharing efforts. It would allow like-minded countries to better plan and utilize
resources when addressing common threats and mitigate similar national fiscal constraints.
Lastly, it would enhance the attributes of trust, interoperability, and confidence-building;
indispensable characteristics that must be formed before the initiation of a crisis.

Budget Implications: 41 liaison officers from developing countries are currently receiving
various levels of support under 10 U.S.C. 1051a during their assignment as liaison officers at HQ
USCENTCOM.

Expenses covered include:

Round trip transportation from their home nation;

Per diem;

Lodging;

Local area ground transportation;

Medical care (which is provided at military medical facilities located on MacDill Air
Force Base).

The following projections include all of these expenses, as well as the annual expense for
infrastructure (e.g., building, support, and office furniture), utilities, and workstation support
used by foreign military liaison officers from developing countries. Out-year projections are
based on current numbers of supported foreign military liaison officers from developing nations
remaining at status quo.

If enacted, this proposal may increase by a de minimus amount the budgetary requirements of
DoD with a maximum of less than $12 million annual costs for all combatant commands and the
Joint Staff. As most countries can afford to fund their liaison officers, it is anticipated that only a
small number of officers would need thissupport. DoD has been involved in the evacuation of U.
. citizens out of dangerous area and in supporting partner nation governments in the event of
hostilities regardless of location. The ability to build an air or sea bridge quickly to move





personnel and equipment to the needed location would be greatly facilitated by having liaison
officers from nations around the globe that would be likely locations for enroute stops on the air
bridge. Some of those countries are likely to be in developing areas with insufficient funding to
maintain a liaison officer in the United States without assistance. As any deviation from the
straightest path to the new area of conflict can result in millions of dollars in increased
transportation and fuel costs, the proposal should be budget scored as zero or as a net savings if it
would result in reduced operating costs for the Department.

RESOURCE REQUIREMENTS ($MILLIONS)

Dash-1

FY FY FY FY FY | Appropriation | Budget Line Program
2015 | 2016 | 2017 | 2018 | 2019 From Activity ltem Element
Air Force
$3.7 | $3.7 | $3.7 | $3.7 | $3.7 Operation & BAO4/ 44A
. A1010F
Maintenance
Air Force
$38 | $38 | $38 | $38 | g3g | Operaion& | BAOL |,

Maintenance - 21138F

fixed
5 | 71 9 | 11| 13 | o&m Dw 01 11?30é91 1PL2
Transportation
Working
$0.0 | $0.2 | $0.2 $0.2 $0.2 Capital Fund BA1l 021A
97X4930

TOTAL

$8.0 | $84 | $8.6 | $8.8 $9.0

Changes to Existing Law: This proposal would make the following changes to section 1051a
of title 10, United States Code:

8§ 1051a. Liaison officers of certain foreign nations; administrative services and support;
travel, subsistence, medical care, and other personal expenses

(a) AuTHORITY .—TFhe-Subject to subsection (d), the Secretary of Defense may provide
administrative services and support for the performance of duties by a liaison officer of another

nation invelvedina-mititary-operation-with-the- United-States-while the liaison officer is assigned
temperarily as follows:

(1) To the headquarters of a combatant command;-cempenent-command; or
subordinate operatlonal command of the United States r-connection-with-the-planning-






Joint Staff.

(b) TRAVEL, SUBSISTENCE, AND MEDICAL CARE EXPENSES.—(1) The Secretary may
pay the expenses specified in paragraph (2) of a liaison officer of a developing country in
connection with the assignment of that officer as described in subsection (a), if the assignment is
requested by the commander of the combatant command or by the Chairman of the Joint Chiefs
of Staff, as appropriate.

(2) Expenses of a liaison officer that may be paid under-paragraph (1) in connection
with an assignment described in that paragraph are the following:
(A) Travel and subsistence expenses.
(B) Personal expenses directly necessary to carry out the duties of that officer in
connection with that assignment.

(C) Expenses for medical care at a civilian medical facility if—

(i) adequate medical care is not available to the liaison officer at a local
military medical treatment facility;

(i) the Secretary determines that payment of such medical expenses is
necessary and in the best interests of the United States; and

(iii) medical care is not otherwise available to the liaison officer pursuant
to any treaty or other international agreement.

(3) The Secretary may pay the mission-related travel expenses of a liaison officer

descrlbed in subsection (a)—n‘—sueh—travel ls—m—suppe#eﬁh&nanenakm%e#ests@f—ﬂ%-unﬁed—

meets each of the following conditions:

(A) The travel is in support of the national interests of the United States.
(B) The commander of the relevant combatant command or the Chairman of the
Joint Chiefs of Staff, as applicable, directs round-trip travel from the assigned location to

one or more travel locations.

(c) REIMBURSEMENT.—Fo-the-extent that the-Secretary-determines-appropriate-theThe

Secretary may provide the services and support authorized by subsection (a) and the expenses
authorized by subsection (b) with or without reimbursement from (or on behalf of) the recipients.
The terms of reimbursement shall be specified in the appropriate international agreement used to

assign the liaison officer to a combatant command or to the Joint Staff.

(d) LIMITATIONS AND OVERSIGHT.—(1) The number of liaison officers supported under

subsection (b)(1) may not exceed 60 at any one time, and the amount of unreimbursed support
for any such liaison officer under that subsection in any fiscal year may not exceed $200,000 (in
fiscal year 2014 constant dollars).

(2) The Chairman of the Joint Chiefs of Staff shall be responsible for oversight of the
use of the authority under this section, including implementation of the limitations in paragraph

().






(e) SECRETARY OF STATE CONCURRENCE.—The authority of the Secretary of Defense
to provide administrative services and support under subsection (a) for the performance of duties
by a liaison officer of another nation may be exercised only with respect to a liaison officer of
another nation whose assignment as described in that subsection is accepted by the Secretary of
Defense with the concurrence of the Secretary of State.

(¢f) perinirroN.—In this section, the term “administrative services and support”
includes base or installation support services, office space, utilities, copying services, fire and
police protection, training programs conducted to familiarize, orient, or certify liaison personnel
regarding unigue aspects of the assignments of the liaison personnel, and computer support.
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SEC. 2806. PRODUCTION AND USE OF NATURAL GAS AT FORT KNOX,
KENTUCKY.
(a) IN GENERAL.—Chapter 449 of title 10, United States Code, is amended by adding at
the end the following new section:
“§ 4781. Natural gas: production, treatment, management, and use at Fort Knox,
Kentucky

“(a) AUTHORITY.—The Secretary of the Army may provide, by contract or otherwise, for
the production, treatment, management, and use of natural gas located under Fort Knox,
Kentucky, without regard to section 3 of the Mineral Leasing Act for Acquired Lands (30 U.S.C.
352).

“(b) LIMITATION ON USeES.—Any natural gas produced under the authority of subsection
(a) may only be used to support activities and operations at Fort Knox and may not be sold for
use elsewhere.

““(c) OWNERSHIP OF FACILITIES.—The Secretary of the Army may take ownership of any
gas production and treatment equipment and facilities and associated infrastructure from a
contractor in accordance with the terms of a contract or other agreement entered into pursuant to
subsection (a).”.

(b) LIMITATION ON APPLICATION ELSEWHERE.—Nothing in this section shall be construed
as authorizing the production, treatment, management, or use of natural gas resources underlying
any Department of Defense installation other than Fort Knox.

(c) EFFecTIVE DATE.—The authority of the Secretary of the Army under section 4781 of

title 10, United States Code, as added by subsection (a), is effective as of August 2, 2007.





1

(d) CLERICAL AMENDMENT.—The table of sections at the beginning of such chapter is
amended by adding at the end the following new item:
“4781. Natural gas: production, treatment, management, and use at Fort Knox, Kentucky.”.
Section-by-Section Analysis

This proposal would specifically authorize production, treatment, management, and use
by the Secretary of the Army of natural gas underlying certain lands within Fort Knox,
Kentucky. This proposal only applies to Fort Knox and does not extend to natural gas
development at any other military installation. The development of natural gas resources
underlying Federal lands is generally the responsibility of the Department of the Interior. This
proposal provides an exception for previously existing natural gas development at Fort Knox.

Subsection (a) of the proposal would add a new section to chapter 449 of title 10, United
States Code, relating to Real Property under the jurisdiction of the Secretary of the Army.

Subsection (a) of the new title 10 section would provide general authority and exempt the
contracts or agreements from section 3 of the Mineral Leasing Act for Acquired Lands (30
U.S.C. 352).

Subsection (b) of the new title 10 section would provide certain restrictions concerning
the use of the natural gas produced under subsection (a).

Subsection (c) of the new title 10 section would provide authority to the Secretary of the
Army to take ownership of certain equipment, facilities, and infrastructure from a contractor in
accordance with the terms of a contract or other agreement entered into under the authority
provided by subsection (a).

Subsection (b) of the proposal would provide that the authority under the new title 10
section is retroactive to 2007, clarifying the status of previous agreements entered into at Fort
Knox since that time.

Budget Implications: This proposal would have no budgetary effects as it is legitimizing the
authority for existing contracts. If this proposal is approved, these contracts will continue with no
adjustments. However, if this proposal is not adopted, the Army will be forced to terminate the
current functioning contract. The current contract will result in an estimated $1.3 million in
savings over the next five years and cancelation costs associated with terminating the contract
could be significant.

RESOURCE REQUIREMENTS

Dash-1

FY 15

FY 16

FY 17

FY 18

FY 19

Appropriation
From

Budget
Activity

Line
Item

Program
Element

Army 0

0

0

0






| Total | 0] 0] 0] 0] 0] \ \ \

Changes to Existing Law: This proposal would add a new section to chapter 449 of title 10,
United States Code, as shown above.
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SEC. . PARITY IN PROVISION OF INPATIENT MENTAL HEALTH SERVICES
WITH OTHER INPATIENT MEDICAL SERVICES.
(a) ELIMINATION OF INPATIENT DAY LIMITS IN PROVISION OF MENTAL HEALTH
SERVICES.—Section 1079 of title 10, United States Code, is amended—
(1) by striking paragraph (6) of subsection (a); and
(2) by striking subsection (i).
(b) WAIVER OF NONAVAILBILITY STATEMENT FOR MENTAL HEALTH SERVICES.—Section
721(a) of the Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001 (as
enacted into law by Public Law 106-398; 10 U.S.C. 1073 note) is amended by striking "(other

than mental health services)".

Section-by-Section Analysis

This proposal would amend section 1079 of title 10, United States Code, removing
specific quantitative limits on inpatient mental health and substance use disorder benefits that are
no longer required and may be viewed as barriers to medically necessary and appropriate mental
health services. This change furthers the principle of mental health parity, consistent with the
Mental Health Parity Act of 1996 (P.L. 104-204) and the Paul Wellstone and Pete Domenici
Mental Health Parity and Addiction Equity Act of 2008 (P.L. 110-343). This proposal more
closely aligns TRICARE’s inpatient mental health benefit with TRICARE’s inpatient
medical/surgical benefit.

Currently, the day limits associated with inpatient mental health services and related
waiver criteria that must be met to receive care beyond the limits may be viewed as presenting
more stringent quantitative limitations, or barriers, to mental health care that do not exist for
medical and surgical care. In addition, authority for the separate payment requirements
(including deductibles, copayments, and catastrophic limits) for the provision of mental health
services and preadmission authorization for non-emergency inpatient mental health services may
also be viewed as imposing financial and non-quantitative treatment limitations that are
inconsistent with the provision of mental health parity.

Paragraph (6) of subsection (a) was originally enacted to address the problem of spiraling
costs for mental health services and created presumptive limits, subject to waiver in special
cases. The TRICARE program has matured significantly since the enactment of the cost-saving
provisions. TRICARE now has a variety of utilization management and continuing review tools
to manage care, ensure quality, and control costs for medically or psychologically necessary and
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appropriate care, whether medical/surgical or mental health and substance use care, obviating the
need for these provisions. Eliminating these rigid statutory requirements will provide the
Department of Defense with additional flexibility to appropriately manage care and impose
processes, evidentiary standards and other factors for mental health and substance use disorders
that are comparable to those applicable for medical/surgical benefits. By eliminating these
statutory requirements, imposing limitations that treat mental health and substance use disorder
treatment differently than medical and surgical care, this proposal will further de-stigmatize
mental health treatment and hopefully provide a greater incentive for beneficiaries to seek the
care they need.

The proposal also removes the special authority for nonavailability statements for
inpatient mental health care that does not exist for medical/surgical care under section 721(a) of
the Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001. That section
generally eliminated the prior TRICARE Standard program rule that required beneficiaries to use
nearby facilities of the uniformed services for inpatient care if it was available, but preserved
authority to require nonavailability statements for inpatient mental health care. The Department
has eliminated the requirement for TRICARE Standard beneficiaries to obtain a non-availability
statement for non-emergency inpatient mental health care following an evaluation of the
effectiveness of such statements in optimizing the use of facilities of the uniformed services.
Thus, there is parity in actual TRICARE coverage in this regard; this proposal would bring parity
to the relevant statutory provisions as well.

Budget Implications:

By eliminating the limits on inpatient mental health stays and the limits on Residential
Treatment Center (RTC) stays, lengths of stay for some TRICARE beneficiaries will increase
and the government payments will also increase. Assuming an implementation date of October
1, 2014, the estimated cost increases are as follows:

RESOURCE REQUIREMENTS ($ MILLIONS)
FY FY FY FY FY Appropriation Budget Dash-1 | Program
2015 2016 2017 2018 2019 From Activity Line Element
Item
Defense | $1.4 $1.4 $1.5 $1.6 $1.7 DHP O&M 01 02
Health
Program
(DHP)
COST METHODOLOGY
FY15 FY16 FY17 FY18 FY19 FY15-19
Utilization Trend 1.02 1.02 1.02 1.02 1.02
Additional Days 1,901 1,939 1,978 2,017 2,058
Price Trend 1.03 1.03 1.03 1.03 1.03
Cost/Day $713 $734 $756 $779 $802
Additional Costs $1,355,413 | $1,423,226 | $1,495,368 | $1,571,243 $1,650,516 $7,495,766
Cost Methodology:
2
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The cost impact of eliminating the length of stay limits on inpatient psychiatric stays and
for RTC stays is $7.5 million over five years. We estimate that eliminating the limits will
increase lengths of stay for some inpatient stays at psychiatric hospitals and RTCs. Based on the
FY13 patterns of care, we project that in FY15, the number of inpatient psychiatric hospital days
would increase by 636 per year and that the number of RTC days would increase by 1,265 per
year, for a total increase of 1,901 days per year. We assumed that the number of days would
increase by 2 percent per year (the utilization trend). The cost per day in FY15 is assumed to be
$713, which is a 3 percent per year increase from the average cost per day of $672 per day in
FY13. We assume the cost per day will increase by 3 percent per year. The product of the
additional days and the cost per day equals the additional costs.

Changes to Existing Law: This proposal would make the following changes to section 1079 of
title 10, United States Code, and section 721(a) of the Floyd D. Spence National Defense
Authorization Act for Fiscal Year 2001 (as enacted into law by Public Law 106-398; 10 U.S.C.
1073 note):

§ 1079. Contracts for medical care for spouses and children: plans

(a) To assure that medical care is available for dependents, as described in subparagraphs
(A), (D), and (1) of section 1072(2) of this title, of members of the uniformed services who are
on active duty for a period of more than 30 days, the Secretary of Defense, after consulting with
the other administering Secretaries, shall contract, under the authority of this section, for medical
care for those persons under such insurance, medical service, or health plans as he considers
appropriate. The types of health care authorized under this section shall be the same as those
provided under section 1076 of this title, except as follows:

(1) ***k

* k Kk k kK%

(7) Services in connection with nonemergency inpatient hospital care may not be
provided if such services are available at a facility of the uniformed services located
within a 40-mile radius of the residence of the patient, except that those services may be
provided in any case in which another insurance plan or program provides primary
coverage for those services.
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SEC. 721. IMPROVEMENT OF ACCESS TO HEALTH CARE UNDER THE TRICARE
PROGRAM.

(a) WAIVER OF NONAVAILABILITY STATEMENT OR PREAUTHORIZATION.—In the case of a
covered beneficiary under TRICARE Standard pursuant to chapter 55 of title 10, United States
Code, the Secretary of Defense may not require with regard to authorized health care services
(ether-than-mental-health-serviees) under such chapter that the beneficiary—

(1) obtain a nonavailability statement or preauthorization from a military medical
treatment facility in order to receive the services from a civilian provider; or

(2) obtain a nonavailability statement for care in specialized treatment facilities
outside the 200-mile radius of a military medical treatment facility.

(b) WAIVER AUTHORITY.—The Secretary may waive the prohibition in subsection (a)
if—

(1) the Secretary—

(A) demonstrates that significant costs would be avoided by performing
specific procedures at the affected military medical treatment facility or facilities;

(B) determines that a specific procedure must be provided at the affected
military medical treatment facility or facilities to ensure the proficiency levels of
the practitioners at the facility or facilities; or

(C) determines that the lack of nonavailability statement data would
significantly interfere with TRICARE contract administration;

(2) the Secretary provides notification of the Secretary's intent to grant a waiver
under this subsection to covered beneficiaries who receive care at the military medical
treatment facility or facilities that will be affected by the decision to grant a waiver under
this subsection;

(3) the Secretary notifies the Committees on Armed Services of the House of
Representatives and the Senate of the Secretary's intent to grant a waiver under this
subsection, the reason for the waiver, and the date that a nonavailability statement will be
required; and

(4) 60 days have elapsed since the date of the notification described in paragraph
(3).

(c) WAIVER EXCEPTION FOR MATERNITY CARE.—Subsection (b) shall not apply with
respect to maternity care.
(d) EFFecTIVE DATE.—This section shall take effect on the earlier of the following:

(1) The date that a new contract entered into by the Secretary to provide health
care services under TRICARE Standard takes effect.

(2) The date that is two years after the date of the enactment of the National
Defense Authorization Act for Fiscal Year 2002 [Dec. 28, 2001].”.

April 17,2014






10

11

12

13

14

15

16

17

18

19

20

21

22

23

SEC. 544. MODIFICATION OF CRITERIA FOR ELIGIBILITY FOR
NATURALIZATION THROUGH SERVICE IN THE ARMED FORCES.
Section 328(a) of the Immigration and Nationality Act (8 U.S.C. 1439(a)) is amended—
(1) by inserting “(1)” after “(a)”; and
(2) by adding at the end the following new paragraph:
“(2)(A) In addition to the authorities provided in paragraph (1), a qualifying noncitizen
United States veteran may be naturalized without having been lawfully admitted to the United
States for permanent residence if the person’s application for naturalization is filed while the
applicant is serving in the armed forces of the United States or within six months after the
termination of such service.
“(B) For purposes of subparagraph (A), a qualifying noncitizen United States veteran is a
person—
“(i) who has served in the armed forces of the United States as described in
subparagraph (C); and
“(i1) whose enlistment in the armed forces—
“(I) was lawful under section 504(b) of title 10, United States Code; and
“(IT) was not procured by a knowingly false representation or by
deliberate concealment as to the person’s qualifications for that enlistment.
“(C) A person’s service in the armed forces of the United States is described in this
subparagraph if —
“(i) the person served honorably in the armed forces for a period or periods
aggregating one year, any part of which was served after the date of the enactment of this

paragraph; and





“(i1) in the case of a person who has been separated from such service, the person
was never separated except under honorable conditions.”.
Section-by-Section Analysis

This proposal would amend section 328(a) of the Immigration and Nationality Act (INA)
(8 U.S.C. 1439) to allow any person who has served honorably and performed any of the
military service described in this Act on or after the date of the enactment of these amendments
for a period or periods aggregating one year to naturalize (if otherwise eligible under section
328) whether or not the person has been lawfully admitted to the United States for permanent
residence, as long as the application is filed while the applicant is still in the service or within six
months after discharge and the applicant met immigration status requirements for enlistment.
This proposal would permit naturalization during peacetime of aliens who are not Lawful
Permanent Residents (LPRs), i.e., Green Card holders. This change would allow for the
continuation of the Military Accessions Vital to the National Interest (MAVNI) program, at such
time in the future when no Executive Order is in place declaring that the Armed Forces of the
United States are engaged in armed conflict with a hostile foreign force.

Under current law, if a President has not issued an Executive Order stating that the U.S.
Armed Forces are engaged in hostilities, non-citizens without LPR status cannot be naturalized
(gain U.S. citizenship). Section 328(a) of the INA is the Armed Forces peacetime naturalization
statute. It requires serving honorably for at least one year AND that the individual has obtained
lawful permanent resident status, something not required under section 329 of the INA (8 U.S.C.
1440) (the wartime naturalization statute), which permits immediate naturalization of Service
members who are not LPRs as long as they were in the United States or on a U.S. vessel at the
time of enlistment of reenlistment.

This proposed legislation is needed in order for DoD to continue to recruit persons under
the current MAVNI program and allow them to receive citizenship if and when the current
Executive Order (EO 13269), which has been in place since July 3, 2002 and retroactive to
periods of service beginning September 11, 2001, is revoked by the President. The MAVNI
program expands the recruiting market to certain non-citizens if they speak one of 44 strategic
languages approved by the Department of Defense and the Office of Management and Budget
(OMB) or are licensed healthcare professionals. The current enlistment statute, 10 U.S.C.
504(b)(2), allows the enlistment of certain non-citizens who do not have LPR status if they are
considered vital to the national interest,* but does not provide for their naturalization based on
their military service if there is no Executive Order in effect. This proposal corrects the gap in
naturalization law created when 10 U.S.C. 504(b) was enacted.

Currently, the law allows enlistment of non-citizens (other than LPRs) through the
MAVNI program to continue when no Executive Order is in effect, but does not allow such non-

! Under section 504(b)(1)(C), nationals of certain Pacific nations with Compacts of Free Association with the United
States also may enlist without being LPRs, without a determination of national interest. These Service members
would also be eligible for naturalization under section 328 as amended by this proposal.





citizens to become U.S. citizens without the Executive Order invoking the wartime statute.
Without an Executive Order in place, such non-citizens who enlist may have no means to
naturalize. As a result of this gap in the law, as a practical matter, the current MAVNI program
may need to end if and when the President revokes the current Executive Order allowing
wartime military naturalizations. This proposal would allow MAVNI to continue during
peacetime and give the Services the flexibility to access individuals needed to fill critical
capability shortfalls. After 12 years of persistent war, the need for language-capable Service
members in difficult strategic languages is clear. The Services must be continually prepared for
world-wide contingency operations as international events can change in an instant. MAVNI
provides this strategic capability embedded within the force.

This proposal does not address comprehensive immigration reform. This proposal affects
only military naturalization in specific situations for a small number of Service members. Even
if comprehensive immigration reform is passed, this law must still be amended to affect the
intended population.

Budget Implications: The Department of Defense has estimated the cost of this proposal as
follows:

The Services are currently funding the costs associated with accessing MAVNI Service
members. Those costs are approximately $4,545 per accession. This change in law would allow
the Services flexibility to enlist these individuals if needed. Any and all of the Services may
determine that they need far fewer, or that the cost is too great and they must access fewer.
Without this change, the ability to fill this critical need for native-level proficiency in language
and culture or medical professionals will be inhibited. MAVNI increases the readiness of the
force.

Cost Methodology: The cost per accession, as shown above, to access MAVNISs vice U.S.
citizens is due to the cost of the Single Scope Background Investigation (SSBI) which is
mandated by USD(I) for all MAVNI accessions as part of increased security measures. U.S.
citizen enlistees are only subject to a National Agency Check with Local Agency Check and
Credit Check (NACLC). The need for SSBIs for MAVNIs will be assessed after 2 years. There
are no additional costs to recruit, train or maintain a MAVNI compared to a U.S. citizen Service
member.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY | Appropriation | Budget Dash-1 Program
2015 | 2016 | 2017 | 2018 | 2019 From Activity | Line Item | Element
Operation &
Army | ~$4.5| ~$45 | ~$45 | ~$4.5 | ~$4.5 | Maintenance, BA 04 SAG 411 | 0305128A
Army
Operation &
Navy |~$1.1|~$1.1 | ~$1.1 | ~$1.1 | ~$1.1 | Maintenance, BA 04 4C-AC1P | 0208547N
Navy
Marine | 06 | ~06 | ~0.6 | ~0.6 | ~0.6 | operaton& g o4 | acactp | 0208547N
orps Maintenance,






Marine Corps
Air Op_eration &
~06 | ~06 | ~0.6 | ~0.6 | ~0.6 | Maintenance, BA 04 043A 81771
Force .
Air Force
Total | ~$6.8 | ~$6.8 | ~$6.8 | ~$6.8 | ~$6.8 BA 04
NUMBER OF PERSONNEL AFFECTED
FY FY FY FY FY | Appropriation | Budget | Dash-1 Program
2015 | 2016 | 2017 | 2018 | 2019 From Activity | Line Item | Element
Operation &
Army 1,000 | 1,000 | 1,000 | 1,000 | 1,000 | Maintenance, | BA04 | SAG 411 | 0305128A
Army
Operation &
Navy 250 250 250 250 250 Maintenance, BA 04 | 4C-4C1P | 0208547N
Navy
Operation &
Marine Corps | 125 125 125 125 125 Maintenance, BA 04 | 4C-4C1P | 0208547N
Navy
Coast Guard 0 0 0 0 0 N/A N/A N/A N/A
Operation &
Air Force 125 125 125 125 125 Maintenance, BA 04 043A 81771
Air Force
Total 1,500 | 1,500 | 1,500 | 1,500 | 1,500

The Services have the ability to access “up to” the number noted. * This proposal will only be effective when the current Executive
Order is terminated (peacetime) so the exact FY is not known.

Changes to Existing Law: This proposal would make the following changes to section 328(a)
of the Immigration and Nationality Act (8 U.S.C. 1439):

NATURALIZATION THROUGH SERVICE IN THE ARMED FORCES OF THE UNITED STATES

SEC. 328. (a)(1) A person who has served honorably at any time in the armed forces of

the United States for a period or periods aggregating one year, and, who, if separated from such

service, was never separated except under honorable conditions, may be naturalized without

having resided, continuously immediately preceding the date of filing such person’s application,
in the United States for at least five years, and in the State or district of the Service in the United
States in which the application for naturalization is filed for at least three months, and without
having been physically present in the United States for any specified period, if such application
is filed while the applicant is still in the service or within six months after the termination of such

service.

(2)(A) In addition to the authorities provided in paragraph (1), a qualifying noncitizen

United States veteran may be naturalized without having been lawfully admitted to the United

States for permanent residence if the person’s application for naturalization is filed while the






applicant is serving in the armed forces of the United States or within six months after the

termination of such service.
(B) For purposes of subparagraph (A), a qualifying noncitizen United States veteran is a

person—

(i) who has served in the armed forces of the United States as described in
subparagraph (C); and

(i1) whose enlistment in the armed forces—

(1) was lawful under section 504(b) of title 10, United States Code; and
(1) was not procured by a knowingly false representation or by deliberate
concealment as to the person’s qualifications for that enlistment.
(C) A person’s service in the armed forces of the United States is described in this
subparagraph if —

(i) the person served honorably in the armed forces for a period or periods
aggregating one year, any part of which was served after the date of the enactment of this
paragraph; and

(ii) in the case of a person who has been separated from such service, the person
was never separated except under honorable conditions.







SEC. 905. ONE-YEAR EXTENSION OF AUTHORIZATION FOR NON-
CONVENTIONAL ASSISTED RECOVERY CAPABILITIES.

(a) EXTENSION.—Subsection (h) of section 943 of the Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4579), as most recently
amended by section 1241 of the National Defense Authorization Act for Fiscal Year 2014
(Public Law 113-66; 127 Stat. 920), is further amended by striking “2015” and inserting “2016”.

(b) CrRoss-REFERENCE AMENDMENT.—Subsection (f) of such section is amended by

striking “413b(e)”” and inserting “3093(e)”.

Section-by-Section Analysis

This proposal would authorize the Department of Defense (DoD) to continue to develop,
manage, and execute Non-Conventional Assisted Recovery (NAR) personnel recovery programs
for isolated DoD, U.S. Government, and other designated personnel supporting U.S. national
interests globally. The initial authorization contained in section 943 of the Duncan Hunter
National Defense Authorization Act for Fiscal Year (FY) 2009 (Public Law 110-417) provided
that funds for NAR programs would be available through fiscal year (FY) 2011. In FY 2012, the
Department sought NAR authority through 2016, but Congress amended Section 943 by passing
Public Law 112-81, section 1205, which provided funds for NAR programs through FY 2013.
Section 943 was further amended by Public Law 113-66, section 1241, to provide funds for NAR
activities through FY 2015. This proposal would authorize funding for NAR activities through
FY 2016 to ensure that capabilities can be maintained should Congress not pass a National
Defense Authorization Act before the end of FY 2015.

During the first quarter of 2012, there was a gap in NAR authority from October 1, 2011,
until the National Defense Authorization Act for FY 2012 was enacted on December 31, 2011.
NAR capabilities were degraded during this time because the Department lacked authority to
continue to support them. To minimize the risk of this happening in the future, in FY 2013, the
Department again requested a five-year period of NAR authority, through FY 2018. In FY 2014,
Congress authorized this program through FY 2015. This proposal is being submitted by the
Department to provide NAR authority through FY 2016. The Department intends to ask for this
authority in one-year increments in subsequent fiscal years to ensure continuity of the program if
a National Defense Authorization Act is not passed before the end of any fiscal year.

This personnel recovery program includes the use of irregular groups, or individuals,
including indigenous personnel, tasked with the establishment of infrastructures and capabilities
that would be used to facilitate the recovery of isolated personnel conducting activities globally
in support of Combatant Commander operations. Support to surrogate forces includes, but is not





limited to, the provision of equipment, supplies, services, training, transportation, payment,
bonuses, third-party leasing of structures and services, documentation, minor construction, and
other logistical funding. This proposal would reauthorize sufficient statutory authority to
execute the NAR program.

Budget Implications: PDM Il of December 2006 funded NAR from FY 2008 through FY
2013. This program is funded from Defense-Wide Operation and Maintenance accounts through
FY 2019.

RESOURCE REQUIREMENTS ($SMILLIONS)

FY | FY | FY | FY | FY | Appropriation | Budget Dfisrt'él Program
2015 | 2016 | 2017 | 2018 | 2019 From Activity ltem Element
Operation and
NAR | 1.9 1.9 2.0 2.1 2.1 Maintenance, 01 1CCM
Defense Wide
Total | 1.9 1.9 2.0 2.1 2.1

Changes to Existing Law: This proposal would amend section 943 of the Duncan Hunter
National Defense Authorization Act for Fiscal Year 2009 (Public Law 110-417), as amended, as
follows:

SEC. 943. AUTHORIZATION OF NON-CONVENTIONAL ASSISTED RECOVERY
CAPABILITIES.

(a) NON-CONVENTIONAL ASSISTED RECOVERY CAPABILITIES.—Upon a determination by
a commander of a combatant command that an action is necessary in connection with a non-
conventional assisted recovery effort, and with the concurrence of the relevant Chief of Mission
or Chiefs of Mission, an amount not to exceed $20,000,000 of the funds appropriated pursuant to
an authorization of appropriations or otherwise made available for ‘‘Operation and Maintenance,
Defense-wide’” may be used to establish, develop, and maintain non-conventional assisted
recovery capabilities.

(b) PROCEDURES.—The Secretary of Defense shall establish procedures for the exercise
of the authority under subsection (a). The Secretary shall notify the congressional defense
committees of those procedures before any exercise of that authority.

(c) AuTHORIZED ACTIVITIES.—Non-conventional assisted recovery capabilities
authorized under subsection (a) may, in limited and special circumstances, include the provision
of support to entities conducting activities relating to operational preparation of the
environment, including foreign forces, irregular forces, groups, or individuals, in order to
facilitate the recovery of Department of Defense or Coast Guard military or civilian personnel, or
other individuals who, while conducting activities in support of United States military
operations, become separated or isolated and cannot rejoin their units without the assistance






authorized in subsection (a). Such support may include the provision of limited amounts of
equipment, supplies, training, transportation, or other logistical support or funding.
(d) NoTICE TO CONGRESS ON USE OF AUTHORITY.—

(1) NoTice.—The Secretary of Defense shall notify the congressional defense
committees not later than 30 days prior to using the authority in subsection (a) to make
funds available for support of non-conventional assisted recovery activities. Any such
notice shall be in writing.

(2) ConTENT.—Each notification required under paragraph (1) shall include the
following information:

(A) The amount of funds made available for support of non-conventional
assisted recovery activities.
(B) A description of the non-conventional assisted recovery activities.
(C) An identification of the type of recipients to receive support for non-
conventional assisted recovery activities, including foreign forces, irregular
forces, groups, or individuals, as appropriate.
(e) QUARTERLY REPORT.—

(1) ReroRT.—The Secretary of Defense shall submit to the relevant congressional
committees a report on support for non-conventional assisted recovery activities under
subsection (a) of this section. Such report shall be included as a part of the classified
quarterly report on similar activities.

(2) CoNTENTS.—The report shall, with respect to the covered period, include the
following information:

(A) The amount of funds obligated for support of non-conventional
assisted recovery activities.

(B) A description of the non-conventional assisted recovery activities.

(C) An identification of the type of recipients to receive support for non-
conventional assisted recovery activities, including foreign forces, irregular
forces, groups, or individuals, as appropriate.

(D) The total amount of funds obligated for support of non-conventional
assisted recovery activities, including budget details.

(E) The total amount of funds obligated for support of non-conventional
assisted recovery activities in prior fiscal years.

(F) The intended duration of support for support of non-conventional
assisted recovery activities.

(G) A description of support or training provided to the recipients of
support

(H) A value assessment of the support provided.

(3) CoVvERED PERIOD.—In this subsection, the term “covered period” means the
period with respect to which the classified quarterly report on similar activities applies.
(F) LIMITATION ON INTELLIGENCE ACTIVITIES.—This section does not constitute authority

to conduct or support a covert action, as such term is defined in section 503(e) of the National
Security Act of 1947 (50 U.S.C. 413b{e) 3093(e)).





(g) LIMITATION ON FOREIGN ASSISTANCE ACTIVITIES.—This section does not constitute
authority—

(1) to build the capacity of foreign military forces or provide security and
stabilization assistance, as described in sections 1206 and 1207 of the National Defense
Authorization Act for Fiscal Year 2006 (Public Law 109-163; 119 Stat. 3456 and 3458),
respectively; and

(2) to provide assistance that is otherwise prohibited by any other provision in
law, including any provision of law relating to the control of exports of defense articles,
defense services, or defense technologies.

(h) PERIOD OF AUTHORITY.—The authority under this section is in effect during each of
the fiscal years 2009 through 2615 2016.
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SEC. 901. IMPLEMENTATION OF THE DECEMBER 2013 SECRETARY OF
DEFENSE PLAN FOR REORGANIZATION OF THE OFFICE OF THE
SECRETARY OF DEFENSE AND IMPLEMENTATION OF THE
ELIMINATION OF DEPUTY UNDER SECRETARY OF DEFENSE
POSITIONS.

(a) REDESIGNATION OF ASSISTANT SECRETARY OF DEFENSE FOR OPERATIONAL ENERGY
PLANS AND PROGRAMS TO REFLECT MERGER WITH DEPUTY UNDER SECRETARY OF DEFENSE FOR
INSTALLATIONS AND ENVIRONMENT; CLARIFICATION OF POLICY AND RESPONSIBILITIES.—

(1) REDESIGNATION OF POSITION.—Paragraph (9) of subsection 138(b) of title 10,

United States Code, is amended to read as follows:

“(9) One of the Assistant Secretaries is the Assistant Secretary of Defense for
Installations, Energy, and Environment. The Assistant Secretary is the principal advisor to the
Secretary of Defense and the Under Secretary of Defense for Acquisition, Technology, and
Logistics on matters relating to installations, energy, and environment.”.

(2) TRANSFER OF POLICY PROVISIONS.—Chapter 173 of such title is amended—
(A) by adding at the end the following new section:
“§ 2926. Operational energy activities”;
(B) by transferring paragraph (3) of section 138c(c) of such title to section
2926, as added by subparagraph (A), inserting such paragraph after the section
heading, and redesignated such paragraph as subsection (a);
(C) in subsection (a) (as so inserted and redesignated)—
(i) by inserting “ALTERNATIVE FUEL ACTIVITIES.—” before “The

Assistant Secretary”;
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(i) by redesignating subparagraphs (A) through (E) as paragraphs

(1) through (5), respectively; and

(ii1) in paragraph (5) (as so redesignated), by striking “subsection

(e)(4)” and inserting “subsection (c)(4)”;

(D) by transferring subsections (d), (e), and (f) of section 138c of such title
to section 2926, as added by subparagraph (A), inserting those subsections after
subsection (a) (as transferred and redesignated by subparagraph (B)), and
redesignating those subsections as subsections (b), (c), and (d), respectively;

(E) in subsections (a), (b), (c), and (d) of section 2926 (as transferred and
redesignated by subparagraphs (B) and (D)), by inserting “of Defense for
Installations, Energy, and Environment” after “Assistant Secretary” the first place
it appears in each such subsection; and

(F) in subsection (b) of section 2926 (as transferred and redesignated by
subparagraph (D)), by striking “provide guidance to, and consult with, the
Secretary of Defense, the Deputy Secretary of Defense, the Secretaries of the
military departments,” and inserting “make recommendations to the Secretary of
Defense and Deputy Secretary of Defense and provide guidance to the Secretaries
of the military departments”.

(3) REPEAL OF FORMER PROVISION.—Sections 138c of such title is repealed.

(b) DEPUTY CHIEF MANAGEMENT OFFICER.—Subsection (b) of section 132a of such title

is amended to read as follows:
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“(b) RESPONSIBILITIES.—Subject to the authority, direction, and control of the Secretary

of Defense, the Deputy Chief Management Officer shall perform such duties and exercise such

powers as the Secretary may prescribe. The Deputy Chief Management Officer shall—

“§142.

“(1) assist the Deputy Secretary of Defense in the Deputy Secretary's capacity as
Chief Management Officer of the Department of Defense under section 132(c) of this
title and perform those duties assigned by the Secretary of Defense or delegated by the
Deputy Secretary pursuant to section 904(a)(2) of the National Defense Authorization
Act for Fiscal Year 2008 (Public Law 110-181; 10 U.S.C. 132 note);

“(2) assist the Deputy Secretary of Defense in the Deputy Secretary’s capacity as
the Chief Operating Officer of the Department of Defense under section 1123 of title 31;

“(3) establish policies for the strategic management and integration of the
Department of Defense business operations and activities;

“(4) have the responsibilities specified for the Deputy Chief Management Officer
for the purposes of section 2222 of this title; and

“(5) be the Performance Improvement Officer of the Department of Defense for
the purposes of section 1124(a)(1) of title 31.”.
(c) CHIEF INFORMATION OFFICER OF THE DEPARTMENT OF DEFENSE.—

(1) STATUTORY ESTABLISHMENT OF POSITION.—Chapter 4 of such title is further
amended by inserting after section 141 the following new section:
Chief Information Officer
“(a) There is a Chief Information Officer of the Department of Defense.

“(b)(1) The Chief Information Officer of the Department of Defense—
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“(A) is the Chief Information Officer of the Department of Defense for the

purposes of sections 3506(a)(2) and 3544(a)(3) of title 44;

“(B) has the responsibilities and duties specified in section 11315 of title 40; and
“(C) has the responsibilities specified for the Chief Information Officer in
sections 2222, 2223(a), and 2224 of this title.

“(2) The Chief Information Officer shall perform such additional duties and exercise such
powers as the Secretary of Defense may prescribe.

“(c) The Chief Information Officer takes precedence in the Department of Defense with
the officials serving in positions specified in section 131(b)(4) of this title. The officials serving
in positions specified in section 131(b)(4) and the Chief Information Officer of the Department
of Defense take precedence among themselves in the order prescribed by the Secretary of
Defense.”.

(2) PLACEMENT IN THE OFFICE OF THE SECRETARY OF DEFENSE.—Section 131(b) of
such title is amended—
(A) by redesignating paragraphs (5) through (8) as paragraphs (6) through
(9), respectively; and
(B) by inserting after paragraph (4) the following new paragraph (5):
“(5) The Chief Information Officer of the Department of Defense.”.

(d) REPEAL OF REQUIREMENT FOR DEFENSE BUSINESS SYSTEM MANAGEMENT
ComMmITTEE.—Section 186 of title 10, United States Code, is repealed.

(e) ASSIGNMENT OF RESPONSIBILITY FOR DEFENSE BUSINESS SYSTEMS.—Section 2222 of
such title is amended—

(1) in subsection (a)—
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(A) by inserting “and” at the end of paragraph (1);

(B) by striking “; and” at the end of paragraph (2) and inserting a period,
and

(C) by striking paragraph (3);
(2) in subsection (c)(1), by striking “Defense Business Systems Management

Committee” and inserting “investment review board established under subsection (g)”’;

and

(3) in subsection (g)—

(A) in paragraph (1), by striking “, not later than March 15, 2012,”;

(B) in paragraph (2)(C), by striking “each” the first place it appears and
inserting “the”; and

(C) in paragraph (2)(F), by striking “and the Defense Business Systems
Management Committee, as required by section 186(c) of this title,”.

(f) DEADLINE FOR ESTABLISHMENT OF INVESTMENT REVIEW BOARD AND INVESTMENT
MANAGEMENT PROCESS.—The investment review board and investment management process
required by section 2222(g) of title 10, United States Code, as amended by subsection (e)(5),
shall be established not later than March 15, 2015.

(9) ELIMINATION AND INTEGRATION OF SEPARATE STATUTORY SECTIONS FOR CERTAIN
PRESCRIBED ASSISTANT SECRETARY OF DEFENSE PosITIONS.—Chapter 4 of title 10, United
States Code, is further amended as follows:

(1) ASSISTANT SECRETARY OF DEFENSE FOR LOGISTICS AND MATERIEL

READINESS.—Paragraph (7) of section 138(b) is amended—
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(A) by inserting after “Readiness” in the first sentence the following:
“who shall be appointed from among persons with an extensive background in the
sustainment of major weapons systems and combat support equipment”;

(B) by striking the second sentence;

(C) by transferring to the end of that paragraph (as amended by
subparagraph (B)) the text of subsection (b) of section 138a of such title;

(D) by transferring to the end of that paragraph (as amended by
subparagraph (C)) the text of subsection (c) of section 138a of such title; and

(E) by redesignating paragraphs (1) through (3) in the text transferred by
subparagraph (C) of this paragraph as subparagraphs (A) through (C),
respectively.

(2) ASSISTANT SECRETARY OF DEFENSE FOR RESEARCH AND ENGINEERING.—

Paragraph (8) of such section is amended—

(A) by striking the second sentence and inserting the text of subsection (a)
of section138b;

(B) by inserting after the text added by subparagraph (A) of this paragraph
the following: “The Assistant Secretary, in consultation with the Deputy Assistant
Secretary of Defense for Developmental Test and Evaluation, shall—;(C) by
transferring paragraphs (1) and (2) of subsection (b) of section 138b to the end of
that paragraph (as amended by subparagraphs (A) and (B)), indenting those
paragraphs 2 ems from the left margin, and redesignating those paragraphs as
subparagraphs (A) and (B), respectively;

(C) in subparagraph (A) (as so transferred and redesignated)—
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(1) by striking “The Assistant Secretary” and all that follows
through “Test and Evaluation, shall”; and
(i1) by striking the period at the end and inserting ““; and”; and
(D) in subparagraph (B) (as so transferred and redesignated), by striking
“The Assistant Secretary” and all that follows through “Test and Evaluation,
shall”.
(3) ASSISTANT SECRETARY OF DEFENSE FOR NUCLEAR, CHEMICAL, AND BIOLOGICAL
DEFENSE PROGRAMS.—Paragraph (10) of such section is amended—
(A) by striking the second sentence and inserting the text of subsection (b)
of section 138d; and
(B) by inserting after the text added by subparagraph (A) of this paragraph
the text of subsection (a) of such section and in that text as so inserted—
(1) by striking “of Defense for Nuclear, Chemical, and Biological
Defense Programs” and
(i) by redesignating paragraphs (1) through (3) as subparagraphs
(A) through (C), respectively.
(4) REPEAL OF SEPARATE SECTIONS.—Sections 138a, 138b, and 138d are repealed.
(h) CODIFICATION OF RESTRICTIONS ON USE OF THE DEPUTY UNDER SECRETARY OF
DEFENSE TITLE.—
(1) CopiFicATION.—Section 137a(a) of title 10, United States Code, is amended
by adding at the end the following new paragraph:
“(3) The officials authorized under this section shall be the only Deputy Under

Secretaries of Defense.”.
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(2) CONFORMING REPEAL.—Section 906(a)(2) of the National Defense
Authorization Act for Fiscal Year 2010 (Public Law 111-84; 123 Stat. 2426; 10 U.S.C.
137a note) is repealed.

(3) CONFORMING AMENDMENT FOR THE VACANCY REFORM ACT OF 1998.—Section
137a(b) of title 10, United States Code, is amended by striking “is absent or disabled”
and inserting “dies, resigns, or is otherwise unable to perform the functions and duties of
the office”.

(i) CLARIFICATION OF ORDER OF PRECEDENCE FOR THE PRINCIPAL DEPUTY UNDER

SECRETARIES OF DEFENSE AND THE ASSISTANT SECRETARIES OF DEFENSE.—

(1) Subsection (d) of section 137a of title 10, United States Code, is amended by
striking “and the Deputy Chief Management Officer of the Department of Defense” and
inserting “the Deputy Chief Management Officer of the Department of Defense, and the
officials serving in the positions specified in section 131(b)(4) of this title and the Chief
Information Officer of the Department of Defense”.

(2) Subsection (d) of section 138 of such title is amended by inserting “and the
Chief Information Officer of the Department of Defense” after “section 131(b)(4) of this
title”.

(j) CONFORMING AMENDMENT TO PRIOR REDUCTION IN THE NUMBER OF ASSISTANT

SECRETARIES OF DEFENSE.—Section 5315 of title 5, United States Code, is amended by striking

“Assistant Secretaries of Defense (16)” and inserting “Assistant Secretaries of Defense (14)”.

(k) CLERICAL AND CONFORMING AMENDMENTS.—Title 10, United States Code, is

amended as follows:

(1) The table of sections at the beginning of chapter 4 is amended—
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(A) by striking the items relating to sections 138a, 138b, 138c, and 138d,
and
(B) by inserting after the item relating to section 141 the following new
item:
“142. Chief Information Officer.”.

(2) Section 131(b)(8), as redesignated by subsection (c)(2)(A), is amended—

(A) by redesignating subparagraphs (A) through (H) as subparagraphs (B)
through (1), respectively; and
(B) by inserting before subparagraph (B), as redesignated by subparagraph

(A) of this paragraph, the following new subparagraph (A):

“(A) The two Deputy Directors within the Office of the Director of Cost
Assessment and Program Evaluation under section 139a(c) of this title.”.

(3) Section 132(b) is amended by striking “is disabled or there is no Secretary of
Defense” and inserting “dies, resigns, or is otherwise unable to perform the functions and
duties of the office”.

(4) The table of sections at the beginning of chapter 7 is amended by striking the
item relating to section 186.

(5) The table of sections at the beginning of subchapter I11 of chapter 173 is

amended by adding at the end the following new item:
“2926. Operational energy activities.”.

(6) Section 2925(b) is amended by striking “Operational Energy Plans and
Programs” and inserting “Installations, Energy, and Environment”.
(I) REFERENCES IN OTHER LAWS, ETC.—Any reference in any provision or law other than

title 10, United States Code, or in any rule, regulation, or other paper of the United States, to the
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Assistant Secretary of Defense for Operational Energy Plans and Programs or to the Deputy
Under Secretary of Defense for Installations and Environment shall be treated as referring to the

Assistant Secretary of Defense for Installations, Energy, and Environment.

[The Changes to Existing Law section below sets out in red-line format how the legislative text
above would amend existing law]

Section-by-Section Analysis

This proposal seeks to amend certain statutory provisions in the United States Code
(U.S.C.) related to senior officials within the Office of the Secretary of Defense (OSD) to
address: (1) the elimination of the Deputy Under Secretary of Defense (DUSD) title (except for
the Principal DUSDs established by law), and (2) changes advanced in the Office of the
Secretary of Defense (OSD) Organizational Review. As part of the requirement to consider at a
minimum, the feasibility of a merger of the position of DUSD for Installations and Environment
(I&E) and the position of Assistant Secretary of Defense (ASD) for Operational Energy Plans
and Programs (OEP&P), pursuant to Section 901(i)(3)(B)(i) of the Ike Skelton National Defense
Authorization Act (NDAA) for Fiscal Year (FY) 2011, the Department has decided that
consolidation of energy oversight into a single official would be a beneficial action. In support
of this outcome, this proposal requests the redesignation of the ASD(OEP&P) as the ASD for
Installations, Energy, and Environment (IEE) and the establishment of the responsibilities
assigned to this new official. As part of the OSD Organizational Review’s recommendations to
strengthen the Offices of the Deputy Chief Management Officer (DCMO) and Department of
Defense (DoD) Chief Information Officer (CIO), this proposal requests additions to the
responsibilities of the DCMO and the creation of a separate title 10 establishment provision for
the DoD CI10. Additionally, this proposal seeks to make changes to Chapter 4 of Title 10,
U.S.C., in order to streamline the establishment provisions for certain officials and ensure that
policymaking requirements are provided for separately from establishment provisions and to
make other clerical and conforming changes.

Specifically, this proposal seeks the following actions:

Designation of the ASD(IEE). The current functions and activities related to the
oversight of the use of energy within the Department of Defense are primarily bifurcated
between two officials within the Office of the Under Secretary of Defense (USD) for
Acquisition, Technology, and Logistics (AT&L): DUSD(I&E) for installations energy and
ASD(OEP&P) for operational energy. As directed by the FY11 NDAA, the Department
considered a merger of these energy oversight offices. The merged organizational structure
would be one that maintains the roles and missions of the two offices building synergies between
facilities and operational energy. As a result, with programs, personnel, and funding aligned
under a single official, the Department would benefit from greater coherence in policy and more
opportunities to focus on cross cutting investments.
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This proposal requests the use of the ASD(OEP&P) position to establish the ASD(IEE).
The redesignation would be done in tandem with establishing an Operational Energy section
(Section 2926) within Chapter 173, “Energy Security,” of Title 10, U.S.C. The new section 2926
would be derived from the policy provision current within the ASD(OEP&P) establishment
provision (directly transferred from Section 138c; see additional information below). Moving
the policy provision mandating an Operational Energy Strategy out of Chapter 4 (the chapter on
establishment of officials) would ensure that Chapter 4 is focused primarily on the establishment
of the officials themselves and that the requirement to have a Departmental Operational Energy
Strategy is provided for but not dependent on the official leading the strategy (i.e., Section 2926
and the Operational Energy Strategy would continue to be a requirement for the Department
even if the ASD(IEE) is eliminated).

Strengthening of the DCMO and DoD CIO. This proposal adds to the responsibilities of
the DCMO and creates an establishment provision for the DoD CIO in title 10. Specific details
on these actions are as follows:

e The DCMO will fulfill the statutory responsibilities for both the DCMO and the
Performance Improvement Officer of the DoD. The DCMO will be under the
authority, direction, and control of both the Secretary and the Deputy Secretary (the
latter in the role of the Chief Management Officer of the DoD).

e To emphasize the importance and responsibilities of the DoD CIO, the DoD CIO will
be included in the list of OSD officials in section 131 and a new establishment section
142 will be created. Currently, the DoD CIO is established under the requirement for
agency CIOs in titles 40 and 44 (there is no specific establishment and assignment of
primary responsibilities in title 10). The DoD CIO will be treated for precedence as
being part of those officials identified in section 131(b)(4), the “Specified Officials”
which include the General Counsel, Inspector General, Director of Operational Test
and Evaluation, and Director for Cost Assessment and Program Evaluation.

Section 2222 will be amended to reflect the disestablishment of the Defense Business System
Management Committee; the authority in section 186 (which is requested to be repealed) is no
longer needed.

Elimination and Integration of Separate Statutory Provisions for Certain Prescribed
ASDs. The separate statutory sections for the ASDs for Logistics and Materiel Readiness
(L&MR); Research and Engineering (R&E); Nuclear, Chemical, and Biological Defense
Programs (NCB); and IEE (as redesignated earlier in this proposal) are artifacts of their
establishment actions and not aligned with the convention used for ASDs. This proposal would
transfer the text of the establishment provisions (with no substantial changes; due to the transfer
of the sections rather than a redrafting of the provisions) for all ASDs into Section 138
(becoming a single ASD section). Section 138 is currently the single establishment provision for
specified ASDs such as Special Operations and Low Intensity Conflict; Homeland Defense; and
Reserve Affairs which each have significant statutory responsibilities that are not affected by
their establishment within section 138 (i.e., there is no impact with not having a separate
establishment section). This is a technical change with no significant statutory impact. Specific
details on each transferred section are as follows:
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e The separate provision for ASD(L&MR)(Section 138a) was created from the
provision for the DUSD(L&MR), created as an Executive Schedule Level (EX) I11
official under the USD(AT&L)(the position was changed to EX IV with the
redesignation as an ASD) .

e The separate provision for ASD(R&E)(Section 138b) was created from the provision
for the Director of Defense Research and Engineering (DDR&E)(both positions were
EX 1V). The DDR&E was a position reestablished under the USD(AT&L). Note:
the USD(AT&L) was previously designated as the DDR&E before becoming one of
the first USDs (the USD for Research and Engineering).

e The separate provision for the ASD(IEE)(Section 138c) was created from the
provision for the Director of Operational Energy Plans and Programs (DOEP&P)
redesignated as the ASD(OEP&P)(both positions were EX V).

e The separate provision for the ASD(NCB)(Section 138d) was created from the
provision for the Assistant to the Secretary of Defense (ATSD) for Nuclear and
Chemical and Biological Defense Programs (NCB), created as an Executive Schedule
V official. This official previously had specific provisions making it equivalent to an
ASD before being redesignated as an ASD with concurrent elevation to Executive
Schedule 1V.

Cadification of DUSD Prohibition. With the elimination of the DUSD title throughout
OSD, this proposal would transfer the prohibition on the use of the DUSD title (except for the
Principal DUSDs established by law) from the FY10 NDAA to Section 137a of Title 10, U.S.C.
(the section that establishes the Principal DUSDs (PDUSDSs)). This action ensures the continued
prohibition on non-statured DUSDs while consolidating statutory provisions related to DUSDs
into a single provision. Additionally, the provision related to succession is updated to reflect the
technical language of section 3345(a) of title 5, U.S.C. (from the Vacancy Reform Act of 1998,
as amended). These are technical changes with no significant statutory impact.

Other Clerical and Conforming Changes. In addition to technical changes requested in
tandem with the changes outlined above, this proposal requests the insertion of the Deputy
Directors within the Office of the Director of Cost Assessment and Program Evaluation into the
list of OSD officials that are required by statute (Section 131(b)(7))(inserted by the order in
which the officials appear in U.S.C.). The Department recommends excluding (i.e., not
transferring into the ASD(IEE) establishment provision) the subsections in the ASD(OEP&P)
provision related to the appointment requirement (“shall be appointed without regard to political
affiliation”) and staff support (‘“shall have a dedicated professional staff of military and civilian
personnel”). The existing appointment qualification for the ASD(OEP&P) is more common in
officials like the Inspector General or the Director of Operational Test and Evaluation who don’t
formulate or implement policy (due in part to their special relationship with the Congress). Itis
our expectation that the new ASD(IEE) would be heavily involved in both formulating and
implementing policy, similar to all ASDs. Moreover, the requirement that the ASD(OEP&P) has
a dedicated staff “in a number sufficient to enable the Assistant Secretary to carry out the duties
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and responsibilities” of the ASD implies that this is not true of other ASDs and could potentially
constrain the Secretary of Defense from implementing resources changes (e.g., headquarters
efficiency reductions) across the entire OSD staff. The provision related to the Deputy Secretary
of Defense’s succession to the Secretary of Defense (section 132(b)) is updated to reflect the
technical language of section 3345(a) of title 5, U.S.C. (from the Vacancy Reform Act of 1998,
as amended). The order of precedence provision related to the PDUSD:s is clarified, and the
number of ASDs in title 5 for the purposes of pay is corrected to reflect the correct number of
authorized ASDs. These are technical changes with no significant statutory impact.

Overall, these changes support the Department’s report on the realignment of the
organizational structure of OSD to comply with the requirement to eliminate the use of the
DUSD title for non-statured officials, and specifically, the consideration of a merger of the
functions of the DUSD(I&E) and the ASD(OEP&P).

Budget Implications: The costs associated with this proposal come from the renaming of the
position of ASD(OEP&P) as the ASD(IEE). The cost to change titles can be mitigated during
execution by administrative means, e.g., that letterhead will be used until exhausted (vice buying
all new letterhead for redesignated officials). Additionally, the combination of the
ASD(OEP&P) staff with the DUSD(I&E) staff could result in cost savings, but no cost savings
are being identified at this time due to the potential for negative impacts on functional activities.

RESOURCE REQUIREMENTS ($MILLIONS)
FY | FY | FY | FY | FY | Appropriation | Budget DEiS:e'l Program
2015 | 2016 | 2017 | 2018 | 2019 From Activity ltem Element
0SD, 0&M
Cvpers |00 |00 00 |00 |00 |SEr L |04 AGTN | -
Total 00 |00 |00 |00 |00 |- - - -

Changes to Existing Law: The proposal would make the following changes to existing law:

TITLE 10, UNITED STATES CODE

EE S S e S

CHAPTER 4—OFFICE OF THE SECRETARY OF DEFENSE

Sec.

131. Office of the Secretary of Defense.

132. Deputy Secretary of Defense.

132a. Deputy Chief Management Officer.

133. Under Secretary of Defense for Acquisition, Technology, and Logistics.
134. Under Secretary of Defense for Policy.

135. Under Secretary of Defense (Comptroller).

136. Under Secretary of Defense for Personnel and Readiness.
137. Under Secretary of Defense for Intelligence.

137a. Principal Deputy Under Secretaries of Defense.

138. Assistant Secretaries of Defense.
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Qd _Acsi n acre fa efanse for N a
139. Director of Operational Test and Evaluation.
139a. Director of Cost Assessment and Program Evaluation.
139b. Deputy Assistant Secretary of Defense for Developmental Test and Evaluation; Deputy Assistant Secretary of
Defense for Systems Engineering: joint guidance.
139c. Deputy Assistant Secretary of Defense for Manufacturing and Industrial Base Policy.
140. General Counsel
141. Inspector General.
142. Chief Information Officer.
143. Office of the Secretary of Defense personnel: limitation.
144, Director of Small Business Programs.

8 131. Office of the Secretary of Defense

(a) There is in the Department of Defense an Office of the Secretary of Defense. The
function of the Office is to assist the Secretary of Defense in carrying out the Secretary’s duties
and responsibilities and to carry out such other duties as may be prescribed by law.

(b) The Office of the Secretary of Defense is composed of the following:

(1) The Deputy Secretary of Defense.

(2) The Under Secretaries of Defense, as follows:

(A) The Under Secretary of Defense for Acquisition, Technology, and

Logistics.

(B) The Under Secretary of Defense for Policy.

(C) The Under Secretary of Defense (Comptroller).

(D) The Under Secretary of Defense for Personnel and Readiness.
(E) The Under Secretary of Defense for Intelligence.

(3) The Deputy Chief Management Officer of the Department of Defense.

(4) Other officers who are appointed by the President, by and with the advice and
consent of the Senate, and who report directly to the Secretary and Deputy Secretary
without intervening authority, as follows:

(A) The Director of Cost Assessment and Program Evaluation.
(B) The Director of Operational Test and Evaluation.

(C) The General Counsel of the Department of Defense.

(D) The Inspector General of the Department of Defense.

(5) The Chief Information Officer of the Department of Defense.

(56) The Principal Deputy Under Secretaries of Defense.

(67) The Assistant Secretaries of Defense.

(#8) Other officials provided for by law, as follows:

(A) The two Deputy Directors within the Office of the Director of Cost

Assessment and Program Evaluation under section 139a(c) of this title.

(AB) The Deputy Assistant Secretary of Defense for Developmental Test
and Evaluation appointed pursuant to section 139b(a) of this title.

(BC) The Deputy Assistant Secretary of Defense for Systems Engineering
appointed pursuant to section 139b(b) of this title.
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(€D) The Deputy Assistant Secretary of Defense for Manufacturing and
Industrial Base Policy appointed pursuant to section 139c of this title.

(BE) The Director of Small Business Programs appointed pursuant to
section 144 of this title.

(EF) The official designated under section 1501(a) of this title to have
responsibility for Department of Defense matters relating to missing persons as
set forth in section 1501 of this title.

(FG) The Director of Family Policy under section 1781 of this title.

(6H) The Director of the Office of Corrosion Policy and Oversight
assigned pursuant to section 2228(a) of this title.

(K1) The official designated under section 2438(a) of this title to have
responsibility for conducting and overseeing performance assessments and root
cause analyses for major defense acquisition programs.

(89) Such other offices and officials as may be established by law or the Secretary
of Defense may establish or designate in the Office.

(c) Officers of the armed forces may be assigned or detailed to permanent duty in the
Office of the Secretary of Defense. However, the Secretary may not establish a military staff in
the Office of the Secretary of Defense.

(d) The Secretary of each military department, and the civilian employees and members
of the armed forces under the jurisdiction of the Secretary, shall cooperate fully with personnel
of the Office of the Secretary of Defense to achieve efficient administration of the Department of
Defense and to carry out effectively the authority, direction, and control of the Secretary of
Defense.

8132. Deputy Secretary of Defense

() There is a Deputy Secretary of Defense, appointed from civilian life by the President,
by and with the advice and consent of the Senate. The Deputy Secretary shall be appointed from
among persons most highly qualified for the position by reason of background and experience,
including persons with appropriate management experience. A person may not be appointed as
Deputy Secretary of Defense within seven years after relief from active duty as a commissioned
officer of a regular component of an armed force.

(b) The Deputy Secretary shall perform such duties and exercise such powers as the
Secretary of Defense may prescribe. The Deputy Secretary shall act for, and exercise the powers

of, the Secretary when the Secretary is-disabled-or-there-is-no-Secretary-of Defensedies, resigns,

or is otherwise unable to perform the functions and duties of the office.

(c) The Deputy Secretary serves as the Chief Management Officer of the Department of
Defense.

(d) The Deputy Secretary takes precedence in the Department of Defense immediately
after the Secretary.
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(e) Until September 30, 2020, the Deputy Secretary of Defense shall lead the Guam
Oversight Council and shall be the Department of Defense's principal representative for
coordinating the interagency efforts in matters relating to Guam, including the following
executive orders:

(1) Executive Order No. 13299 of May 12, 2003 (68 Fed. Reg. 25477; 48 U.S.C.
note prec. 1451; relating to the Interagency Group on Insular Affairs).
(2) Executive Order No. 12788 of January 15, 1992, as amended (57 Fed. Reg.

2213; relating to the Defense Economic Adjustment Program).

8132a. Deputy Chief Management Officer
(a) APPOINTMENT.—There is a Deputy Chief Management Officer of the Department of

Defense, appointed from civilian life by the President, by and with the advice and consent of the
Senate.

(b) RESPONSIBILITIES —'FheDeputyG#ue#Managemen%@#reepassrsts%he@epeﬂy

DepaﬁmenPeLDefenseundepseeHen—lsz(e}eHh%&I&Sub|ect to the authorltv, dlrectlon and

control of the Secretary of Defense, the Deputy Chief Management Officer shall perform such
duties and exercise such powers as the Secretary may prescribe. The Deputy Chief Management
Officer shall—
(1) assist the Deputy Secretary of Defense in the Deputy Secretary's capacity as
Chief Management Officer of the Department of Defense under section 132(c) of this
title and perform those duties assigned by the Secretary of Defense or delegated by the
Deputy Secretary pursuant to section 904(a)(2) of the National Defense Authorization
Act for Fiscal Year 2008 (Public Law 110-181;10 U.S.C. 132 note);
(2) assist the Deputy Secretary of Defense in the Deputy Secretary’s capacity as
the Chief Operating Officer of the Department of Defense under section 1123 of title 31;
(3) establish policies for the strategic management and integration of the
Department of Defense business operations and activities;
(4) have the responsibilities specified for the Deputy Chief Management Officer
for the purposes of section 2222 of this title; and
(5) be the Performance Improvement Officer of the Department of Defense for
the purposes of section 1124(a)(1) of title 31.

(c) PReceDENCE.—The Deputy Chief Management Officer takes precedence in the
Department of Defense after the Secretary of Defense, the Deputy Secretary of Defense, the
Secretaries of the military departments, and the Under Secretaries of Defense.

* Kk k* Kk kK%

8137a. Principal Deputy Under Secretaries of Defense

(a)(2) There are five Principal Deputy Under Secretaries of Defense.
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(2) The Principal Deputy Under Secretaries of Defense shall be appointed from civilian
life by the President, by and with the advice and consent of the Senate.

(3) The officials authorized under this section shall be the only Deputy Under Secretaries
of Defense.

(b) Each Principal Deputy Under Secretary of Defense shall be the first assistant to an
Under Secretary of Defense and shall assist such Under Secretary in the performance of the
duties of the position of such Under Secretary and shall act for, and exercise the powers of, such
Under Secretary when such Under Secretary is-absent-or-disableddies, resigns, or is otherwise
unable to perform the functions and duties of the office.

(c)(1) One of the Principal Deputy Under Secretaries is the Principal Deputy Under
Secretary of Defense for Acquisition, Technology, and Logistics.

(2) One of the Principal Deputy Under Secretaries is the Principal Deputy Under
Secretary of Defense for Policy.

(3) One of the Principal Deputy Under Secretaries is the Principal Deputy Under
Secretary of Defense for Personnel and Readiness.

(4) One of the Principal Deputy Under Secretaries is the Principal Deputy Under
Secretary of Defense (Comptroller).

(5) One of the Principal Deputy Under Secretaries is the Principal Deputy Under
Secretary of Defense for Intelligence, who shall be appointed from among persons who have
extensive expertise in intelligence matters.

(d) The Principal Deputy Under Secretaries of Defense take precedence in the
Department of Defense after the Secretary of Defense, the Deputy Secretary of Defense, the
Secretaries of the military Departments, the Under Secretaries of Defense, and-the Deputy Chief
Management Officer of the Department of Defense, and the officials serving in positions
specified in section 131(b)(4) of this title and the Chief Information Officer of the Department of
Defense. The Principal Deputy Under Secretaries shall take precedence among themselves in the
order prescribed by the Secretary of Defense.

§ 138. Assistant Secretaries of Defense
(@)(1) There are 14 Assistant Secretaries of Defense.

(2) The Assistant Secretaries of Defense shall be appointed from civilian life by the
President, by and with the advice and consent of the Senate.

(b)(1) The Assistant Secretaries shall perform such duties and exercise such powers as
the Secretary of Defense may prescribe.

(2) One of the Assistant Secretaries is the Assistant Secretary of Defense for Reserve
Affairs. He shall have as his principal duty the overall supervision of reserve component affairs
of the Department of Defense.
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(3) One of the Assistant Secretaries is the Assistant Secretary of Defense for Homeland
Defense. He shall have as his principal duty the overall supervision of the homeland defense
activities of the Department of Defense.

(4) One of the Assistant Secretaries is the Assistant Secretary of Defense for Special
Operations and Low Intensity Conflict. He shall have as his principal duty the overall
supervision (including oversight of policy and resources) of special operations activities (as
defined in section 167(j) of this title) and low intensity conflict activities of the Department of
Defense. The Assistant Secretary is the principal civilian adviser to the Secretary of Defense on
special operations and low intensity conflict matters and (after the Secretary and Deputy
Secretary) is the principal special operations and low intensity conflict official within the senior
management of the Department of Defense.

(5) One of the Assistant Secretaries is the Assistant Secretary of Defense for Legislative
Affairs. He shall have as his principal duty the overall supervision of legislative affairs of the
Department of Defense.

(6) One of the Assistant Secretaries is the Assistant Secretary of Defense for Acquisition.
The Assistant Secretary of Defense for Acquisition is the principal adviser to the Secretary of
Defense and the Under Secretary of Defense for Acquisition, Technology, and Logistics on
matters relating to acquisition.

(7) One of the Assistant Secretaries is the Assistant Secretary of Defense for Logistics
and Materiel Readiness who shall be appointed from among persons with an extensive

bacquound in the sustalnment of ma|or weapon systems and combat support equrpment I

thlstltle—The ASS|stant Secretarv is the prmcmal adV|ser to the Secretarv and the Under
Secretary of Defense for Acquisition, Technology, and Logistics on logistics and materiel
readiness in the Department of Defense and is the principal logistics official within the senior
management of the Department of Defense. The Assistant Secretary shall perform such duties
relating to logistics and materiel readiness as the Under Secretary of Defense for Acquisition,
Technology, and Logistics may assign, including—

(A) prescribing, by [the] authority of the Secretary of Defense, policies and
procedures for the conduct of logistics, maintenance, materiel readiness, and sustainment
support in the Department of Defense;

(B) advising and assisting the Secretary of Defense, the Deputy Secretary of
Defense, and the Under Secretary of Defense for Acquisition, Technology, and Logistics
[in] providing guidance to and consulting with the Secretaries of the military
departments, with respect to logistics, maintenance, materiel readiness, and sustainment
support in the Department of Defense; and

(C) monitoring and reviewing all logistics, maintenance, materiel readiness, and
sustainment support programs in the Department of Defense.

(8) One of the Assrstant Secretarres is the Assrstant Secretary of Defense for Research
and Engineering. -3 :
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seetten—l%SheHhtstltle—Except as otherW|se prescrlbed by the Secretarv of Defense the
Assistant Secretary of Defense for Research and Engineering shall perform such duties relating
to research and engineering as the Under Secretary of Defense for Acquisition, Technology, and
Logistics may prescribe. The Assistant Secretary, in consultation with the Deputy Assistant
Secretary of Defense for Developmental Test and Evaluation, shall—

(A) periodically review and assess the technological maturity and integration risk
of critical technologies of the major defense acquisition programs of the Department of
Defense and report on the findings of such reviews and assessments to the Under
Secretary of Defense for Acquisition, Technology, and Logistics; and

(B) submit to the Secretary of Defense and to the congressional defense
committees by March 1 of each year a report on the technological maturity and
integration risk of critical technologies of the major defense acquisition programs of the
Department of Defense.

deﬂes—speemed—nq—seene#%%eef—thts—mleOne of the ASSIStaI‘It Secretarles IS the ASS|stant

Secretary of Defense for Installations, Energy, and Environment. The Assistant Secretary is the
principal advisor to the Secretary of Defense and the Under Secretary of Defense for
Acquisition, Technology, and Logistics on matters relating to installations, energy, and
environment.

(10) One of the Assistant Secretaries is the Assistant Secretary of Defense for Nuclear,

Chemlcal and Blologlcal Defense Programs MeddMentewdtMesend—peM%pmseHbed

Secretary may communlcate views on issues within the respon5|b|I|tv of the Assistant Secretary
directly to the Secretary of Defense and the Deputy Secretary of Defense without obtaining the
approval or concurrence of any other official within the Department of Defense. The Assistant
Secretary shall—
(A) advise the Secretary of Defense on nuclear energy, nuclear weapons, and
chemical and biological defense;
(B) serve as the Staff Director of the Nuclear Weapons Council established by
section 179 of this title; and
(C) perform such additional duties as the Secretary may prescribe.

(c) Except as otherwise specifically provided by law, an Assistant Secretary may not
issue an order to a military department unless—

(1) the Secretary of Defense has specifically delegated that authority to the
Assistant Secretary in writing; and

(2) the order is issued through the Secretary of the military department concerned.
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(d) The Assistant Secretaries take precedence in the Department of Defense after the
Secretary of Defense, the Deputy Secretary of Defense, the Secretaries of the military
departments, the Under Secretaries of Defense, the Deputy Chief Management Officer of the
Department of Defense, the officials serving in positions specified in section 131(b)(4) of this
title and the Chief Information Officer of the Department of Defense, and the Principal Deputy
Under Secretaries of Defense. The Assistant Secretaries take precedence among themselves in
the order prescribed by the Secretary of Defense.

i - ol i
[Included in subsectlon 138(b)(7)](a)iFhe-A55|stant§eeFetaFyef—Defense—ﬁeFEeg4sHes
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[Transferred to 2926(c)]{e) Budgetary-and-Financial-Matters— (1) The-Assistant
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8139a. Director of Cost Assessment and Program Evaluation

(a **k*k

(c) Deputy Directors.—There are two Deputy Directors within the Office of the Director
of Cost Assessment and Program Evaluation, as follows:
(1) The Deputy Director for Cost Assessment.
(2) The Deputy Director for Program Evaluation.

(d) **k

EE S S e S

8142. Chief Information Officer

(a) There is a Chief Information Officer of the Department of Defense.

(b)(1) The Chief Information Officer of the Department of Defense—
(A) is the Chief Information Officer of the Department of Defense for the
purposes of sections 3506(a)(2) and 3544(a)(3) of title 44;
(B) has the responsibilities and duties specified in section 11315 of title 40; and
(C) has the responsibilities specified for the Chief Information Officer in sections
2222, 2223(a), and 2224 of this title.
(2) The Chief Information Officer shall perform such additional duties and exercise
such powers as the Secretary of Defense may prescribe.

24
OSD Reorg





(c) The Chief Information Officer of the Department of Defense takes precedence in the
Department of Defense with the officials serving in positions specified in section 131(b)(4) of
this title. The officials serving in positions specified in section 131(b)(4) and the Chief
Information Officer of the Department of Defense take precedence among themselves in the
order prescribed by the Secretary of Defense.

R e

CHAPTER 7—BOARDS, COUNCILS, AND COMMITTEES

R e
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CHAPTER 131—PLANNING AND COORDINATION

R e

82222. Defense business systems: architecture, accountability, and modernization

(@) CONDITIONS FOR OBLIGATION OF FUNDS FOR COVERED DEFENSE BUSINESS SYSTEM
PROGRAMS.—Funds available to the Department of Defense, whether appropriated or non-
appropriated, may not be obligated for a defense business system program that will have a total
cost in excess of $1,000,000 over the period of the current future-years defense program
submitted to Congress under section 221 of this title unless—

(1) the appropriate pre-certification authority for the covered defense business
system program has determined that—

(A) the defense business system program is in compliance with the
enterprise architecture developed under subsection (c) and appropriate business
process re-engineering efforts have been undertaken to ensure that—

(i) the business process supported by the defense business system
program is or will be as streamlined and efficient as practicable; and

(i) the need to tailor commercial-off-the-shelf systems to meet
unique requirements or incorporate unique requirements or incorporate
unique interfaces has been eliminated or reduced to the maximum extent
practicable;

(B) the defense business system program is necessary to achieve a critical
national security capability or address a critical requirement in an area such as
safety or security; or

(C) the defense business system program is necessary to prevent a
significant adverse effect on a project that is needed to achieve an essential
capability, taking into consideration the alternative solutions for preventing such
adverse effect; and
(2) the covered defense business system program has been reviewed and certified
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(b) OBLIGATION OF FUNDS IN VIOLATION OF REQUIREMENTS.—The obligation of
Department of Defense funds for a covered defense business system program that has not been
certified and approved in accordance with subsection (a) is a violation of section 1341(a)(1)(A)
of title 31.

(c) ENTERPRISE ARCHITECTURE FOR DEFENSE BUSINESS SYSTEMS.—(1) The Secretary of
Defense, acting through the investment review board established under subsection (g)Befense
Business-Systems-Management-Committee, shall develop—

(A) an enterprise architecture, known as the defense business enterprise
architecture, to cover all defense business systems, and the functions and activities
supported by defense business systems, which shall be sufficiently defined to effectively
guide, constrain, and permit implementation of interoperable defense business system
solutions and consistent with the policies and procedures established by the Director of
the Office of Management and Budget; and

(B) a transition plan for implementing the defense business enterprise
architecture.

(2) The Secretary of Defense shall delegate responsibility and accountability for the
defense business enterprise architecture content, including unambiguous definitions of functional
processes, business rules, and standards, as follows:

(A) The Under Secretary of Defense for Acquisition, Technology, and Logistics
shall be responsible and accountable for the content of those portions of the defense
business enterprise architecture that support acquisition, logistics, installations,
environment, or safety and occupational health activities of the Department of Defense.

(B) The Under Secretary of Defense (Comptroller) shall be responsible and
accountable for the content of those portions of the defense business enterprise
architecture that support financial management activities or strategic planning and
budgeting activities of the Department of Defense.

(C) The Under Secretary of Defense for Personnel and Readiness shall be
responsible and accountable for the content of those portions of the defense business
enterprise architecture that support human resource management activities of the
Department of Defense.

(D) The Chief Information Officer of the Department of Defense shall be
responsible and accountable for the content of those portions of the defense business
enterprise architecture that support information technology infrastructure or information
assurance activities of the Department of Defense.

(E) The Deputy Chief Management Officer of the Department of Defense shall
be responsible and accountable for developing and maintaining the defense business
enterprise architecture as well as integrating business operations- covered by
subparagraphs (A) through (D).

(d) ComMPOSITION OF ENTERPRISE ARCHITECTURE.—The defense business enterprise
architecture developed under subsection (c)(1)(A) shall include the following:
(1) An information infrastructure that, at a minimum, would enable the
Department of Defense to—
(A) comply with all applicable law, including Federal accounting,
financial management, and reporting requirements;
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(B) routinely produce timely, accurate, and reliable business and financial
information for management purposes;
(C) integrate budget, accounting, and program information and systems;
and
(D) provide for the systematic measurement of performance, including the
ability to produce timely, relevant, and reliable cost information.
(2) Policies, procedures, data standards, performance measures, and system
interface requirements that are to apply uniformly throughout the Department of Defense.
(3) A target defense business systems computing environment, compliant with the
defense business enterprise architecture, for each of the major business processes
conducted by the Department of Defense, as determined by the Chief Management
Officer of the Department of Defense.

(e) CoMPOSITION OF TRANSITION PLAN.—The transition plan developed under subsection
(c)(1)(B) shall include the following:

(1) A listing of the new systems that are expected to be needed to complete the
defense business enterprise architecture, along with each system's time-phased
milestones, performance measures, financial resource needs, and risks or challenges to
integration into the business enterprise architecture.

(2) A listing of the defense business systems existing as of September 30, 2011
(known as “legacy systems”) that will not be part of the defense business enterprise
architecture, together with the schedule for terminating those legacy systems that
provides for reducing the use of those legacy systems in phases.

(3) A listing of the legacy systems (referred to in subparagraph (B)) that will be a
part of the target defense business systems computing environment described in
subsection (d)(3), together with a strategy for making the modifications to those systems
that will be needed to ensure that such systems comply with the defense business
enterprise architecture, including time-phased milestones, performance measures, and
financial resource needs.

(f) DESIGNATION OF APPROPRIATE PRE-CERTIFICATION AUTHORITIES AND SENIOR
OFFICIALS.—(1) For purposes of subsections (a) and (g), the appropriate pre-certification
authority for a defense business system program is as follows:

(A) In the case of an Army program, the Chief Management Officer of the Army.

(B) In the case of a Navy program, the Chief Management Officer of the Navy.

(C) In the case of an Air Force program, the Chief Management Officer of the Air
Force.

(D) In the case of a program of a Defense Agency, the Director, or equivalent, of
such Defense Agency, unless otherwise approved by the Deputy Chief Management
Officer of the Department of Defense.

(E) In the case of a program that will support the business processes of more than
one military department or Defense Agency, an appropriate pre-certification authority
designated by the Deputy Chief Management Officer of the Department of Defense.

(2) For purposes of subsection (g), the appropriate senior official of the Department of
Defense for the functions and activities supported by a covered defense business system is as
follows:
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(A) The Under Secretary of Defense for Acquisition, Technology, and Logistics,
in the case of any defense business system the primary purpose of which is to support
acquisition, logistics, installations, environment, or safety and occupational health
activities of the Department of Defense.

(B) The Under Secretary of Defense (Comptroller), in the case of any defense
business system the primary purpose of which is to support financial management
activities or strategic planning and budgeting activities of the Department of Defense.

(C) The Under Secretary of Defense for Personnel and Readiness, in the case of
any defense business system the primary purpose of which is to support human resource
management activities of the Department of Defense.

(D) The Chief Information Officer of the Department of Defense, in the case of
any defense business system the primary purpose of which is to support information
technology infrastructure or information assurance activities of the Department of
Defense.

(E) Deputy Chief Management Officer of the Department of Defense, in the case
of any defense business system the primary purpose of which is to support any activity of
the Department of Defense not covered by subparagraphs (A) through (D).

(9) DEFENSE BUSINESS SYSTEM INVESTMENT REVIEW.—(1) The Secretary of Defense
shall require the Deputy Chief Management Officer of the Department of Defense-rotlaterthan
Mareh-15-2012; to establish an investment review board and investment management process,
consistent with section 11312 of title 40, to review and certify the planning, design, acquisition,
development, deployment, operation, maintenance, modernization, and project cost benefits and
risks of covered defense business systems programs. The investment review board and
investment management process so established shall specifically address the requirements of
subsection (a).

(2) The review of defense business systems programs under the investment management
process shall include the following:

(A) Review and approval by an investment review board of each covered defense
business system program before the obligation of funds on the system in accordance with
the requirements of subsection (a).

(B) Periodic review, but not less than annually, of all covered defense business
system programs, grouped in portfolios of defense business systems.

(C) Representation on each-the investment review board by appropriate officials
from among the Office of the Secretary of Defense, the armed forces, the combatant
commands, the Joint Chiefs of Staff, and the Defense Agencies, including representation
from each of the following:

(i) The appropriate pre-certification authority for the defense business
system under review.

(i1) The appropriate senior official of the Department of Defense for the
functions and activities supported by the defense business system under review.

(iii) The Chief Information Officer of the Department of Defense.

(D) Use of threshold criteria to ensure an appropriate level of review within the
Department of Defense of, and accountability for, defense business system programs
depending on scope, complexity, and cost.
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(E) Use of procedures for making certifications in accordance with the
requirements of subsection (a).
(F) Use of procedures for ensuring consistency with the guidance issued by the

Secretary of Defense and-the-Defense Business-Systems-Management-Committeeas
required-by-seetion-186{c)-of this-title; and incorporation of common decision criteria,

including standards, requirements, and priorities that result in the integration of defense

business systems.

(3)6A) The investment management process required by paragraph (1) shall include
requirements for the military departments and the Defense Agencies to make available to the
Deputy Chief Management Officer such information on covered defense business system
programs and other business functions as the Deputy Chief Management Officer shall require
for the review of defense business system programs under the process. Such information shall be
made available to the Deputy Chief Management Officer through existing data sources or in a
standardized format established by the Deputy Chief Management Officer _for purposes of this
paragraph.

(h) BUDGET INFORMATION.—In the materials that the Secretary submits to Congress in
support of the budget submitted to Congress under section 1105 of title 31 for fiscal year 2006
and fiscal years thereafter, the Secretary of Defense shall include the following information:

(1) Identification of each defense business system program for which funding is
proposed in that budget.
(2) Identification of all funds, by appropriation, proposed in that budget for each
such program, including—
(A) funds for current services (to operate and maintain the system covered
by such program); and
(B) funds for business systems modernization, identified for each specific
appropriation.
(3) For each such program, identification of the appropriate pre-certification
authority and senior official of the Department of Defense designated under subsection

.
(4) For each such program, a description of each approval made under subsection
(a)(3) with regard to such program.

(i) CONGRESSIONAL REPORTS.—Not later than March 15 of each year from 2012 through
2016, the Secretary of Defense shall submit to the congressional defense committees a report on
Department of Defense compliance with the requirements of this section. Each report shall—
(1) describe actions taken and planned for meeting the requirements of subsection
(@), including—

(A) specific milestones and actual performance against specified
performance measures, and any revision of such milestones and performance
measures; and

(B) specific actions on the defense business system programs submitted
for certification under such subsection;

(2) identify the number of defense business system programs so certified,;
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(3) identify any covered defense business system program during the preceding
fiscal year that was not approved under subsection (a), and the reasons for the lack of
approval,

(4) discuss specific improvements in business operations and cost savings
resulting from successful defense business systems programs; and

(5) include a copy of the most recent report of the Chief Management Officer of
each military department on implementation of business transformation initiatives by
such department in accordance with section 908 of the Duncan Hunter National Defense
Authorization Act for Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4569; 10 U.S.C.
2222 note).

(j) DEFINITIONS.—In this section:

(1) The term “defense business system” means an information system, other than
a national security system, operated by, for, or on behalf of the Department of Defense,
including financial systems, mixed systems, financial data feeder systems, and
information technology and information assurance infrastructure, used to support
business activities, such as acquisition, financial management, logistics, strategic
planning and budgeting, installations and environment, and human resource management.

(2) The term “covered defense business system program” means any defense
business system program that is expected to have a total cost in excess of $1,000,000
over the period of the current future-years defense program submitted to Congress under
section 221 of this title.

(3) The term “enterprise architecture” has the meaning given that term in section
3601(4) of title 44.

(4) The terms “information system” and “information technology” have the
meanings given those terms in section 11101 of title 40.

(5) The term “national security system” has the meaning given that term in
section 3542(b)(2) of title 44.

* k kX kK %

CHAPTER 173—ENERGY SECURITY

Subchapter

I. Energy Security ACHIVILIES ... ..ot 2911

I1. Energy-Related Procurement...........oooiiiiiiiii e 2921

1. General ProViSIONS. ... ..ot 2924
SUBCHAPTER I—ENERGY SECURITY ACTIVITIES

Sec.

2911. Energy performance goals and master plan for the Department of Defense.

2912. Availability and use of energy cost savings.

2913. Energy savings contracts and activities.

2914. Energy conservation construction projects.

2915. Facilities: use of renewable forms of energy and energy efficient products.

2916. Sale of electricity from alternate energy and cogeneration production facilities.
2917. Development of geothermal energy on military lands.

2918. Fuel sources for heating systems; prohibition on converting certain heating facilities.
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2919. Department of Defense participation in programs for management of energy demand or reduction of energy
usage during peak periods.

SUBCHAPTER II—ENERGY-RELATED PROCUREMENT
Sec.
2922. Liquid fuels and natural gas: contracts for storage, handling, or distribution.
2922a. Contracts for energy or fuel for military installations.
2922b. Procurement of energy systems using renewable forms of energy.
2922c. Procurement of gasohol as motor vehicle fuel.
2922d. Procurement of fuel derived from coal, oil shale, and tar sands.
2922e. Acquisition of certain fuel sources: authority to waive contract procedures; acquisition by exchange; sales
authority.
2922f. Preference for energy efficient electric equipment.
2922g. Preference for motor vehicles using electric or hybrid propulsion systems.

SUBCHAPTER I1l—GENERAL PROVISIONS
Sec.
2924, Definitions.
2925. Annual Department of Defense energy management reports.
2926. Operational energy activities.

kkhkhkhkhhhhkikkk

§2925. Annual Department of Defense energy management reports

(a **k*k

(b) Annual Report Related to Operational Energy.—(1) Simultaneous with the annual
report required by subsection (a), the Secretary of Defense, acting through the Assistant
Secretary of Defense for Operational-Energy-Plans-and-Programs-Installations, Energy, and
Environment, shall submit to the congressional defense committees a report on operational
energy management and the implementation of the operational energy strategy established
pursuant to section 138c of this title.

(2) **k

82926. Operational enerqgy activities

[Transferred from 138c(c)(3)](a) ALTERNATIVE FUEL ACTIVITIES.—The Assistant Secretary
of Defense for Installations, Energy, and Environment, in consultation with the heads of the
military departments and the Assistant Secretary of Defense for Research and Engineering,
shall—

(1) lead the alternative fuel activities of the Department of Defense and oversee
the investments of the Department in such activities;

(2) make recommendations to the Secretary regarding the development of
alternative fuels by the military departments and the Office of the Secretary of Defense;

(3) establish guidelines and prescribe policy to streamline the investments in
alternative fuel activities across the Department of Defense;

(4) encourage collaboration with and leveraging of investments made by the
Department of Energy, the Department of Agriculture, and other relevant Federal
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agencies to advance alternative fuel development to the benefit of the Department of
Defense; and

(5) certify the budget associated with the investment of the Department of
Defense in alternative fuel activities in accordance with subsection (c)(4).

[Transferred from 138c(d)](b) OPERATIONAL ENERGY STRATEGY.—(1) The Assistant
Secretary of Defense for Installations, Energy, and Environment shall be responsible for the
establishment and maintenance of a department-wide transformational strateqy for operational
energy. The strategy shall establish near-term, mid-term, and long-term goals, performance
metrics to measure progress in meeting the goals, and a plan for implementation of the strateqy
within the military departments, the Office of the Secretary of Defense, and Defense Agencies.

(2) The Secretary of each military department shall designate a senior official within each
armed force under the jurisdiction of the Secretary who shall be responsible for operational
energy plans and programs for that armed force. The officials so designated shall be responsible
for coordinating with the Assistant Secretary and implementing initiatives pursuant to the
strateqy with regard to that official's armed force.

(3) The Chairman of the Joint Chiefs of Staff shall designate a senior official under the
jurisdiction of the Chairman who shall be responsible for operational energy plans and programs
for the Joint Chiefs of Staff and the Joint Staff. The official so designated shall be responsible for
coordinating with the Assistant Secretary and implementing initiatives pursuant to the strateqy
with regard to the Joint Chiefs of Staff and the Joint Staff.

(4) By authority of the Secretary of Defense, the Assistant Secretary shall prescribe
policies and procedures for the implementation of the strategy. The Assistant Secretary shall
provide-guidance-toand-consult-with,-make recommendations to the Secretary of Defense and
the Deputy Secretary of Defense and provide guidance to the Secretaries of the military
departments and the officials designated under paragraph (2) with respect to specific operational
energy plans and programs to be carried out pursuant to the strateqgy.

(5) Updates to the strategy required by paragraph (1) shall be submitted to the
congressional defense committees as soon as practicable after the modifications to the strategy
are made.

[Transferred from 138c(e)](c) BUDGETARY AND FINANCIAL MATTERS.—(1) The
Assistant Secretary of Defense for Installations, Energy, and Environment shall review and make
recommendations to the Secretary of Defense regarding all budgetary and financial matters
relating to the operational enerqgy strategy.

(2) The Secretary of Defense shall require that the Secretary of each military department
and the head of each Defense Agency with responsibility for executing activities associated with
the strategy transmit their proposed budget for those activities for a fiscal year to the Assistant
Secretary for review before submission of the proposed budget to the Under Secretary of
Defense (Comptroller).
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(3) The Assistant Secretary shall review a proposed budget transmitted under paragraph
(2) for a fiscal year and, not later than January 31 of the preceding fiscal year, shall submit to the
Secretary of Defense a report containing the comments of the Assistant Secretary with respect to
the proposed budget, together with the certification of the Assistant Secretary regarding whether
the proposed budget is adequate for implementation of the strateqgy.

(4) Not later than 30 days after the date on which the budget for a fiscal year is submitted
to Congress pursuant to section 1105 of title 31, the Secretary of Defense shall submit to
Congress a report on the proposed budgets for that fiscal year that the Assistant Secretary has not
certified under paragraph (3). The report shall include the following:

(A) A discussion of the actions that the Secretary proposes to take, together with
any recommended legislation that the Secretary considers appropriate, to address the
inadequacy of the proposed budgets.

(B) Any additional comments that the Secretary considers appropriate regarding
the inadequacy of the proposed budgets.

(5) The report required by paragraph (4) shall also include a separate statement of
estimated expenditures and requested appropriations for that fiscal year for the activities of the
Assistant Secretary in carrying out the duties of the Assistant Secretary.

[Transferred from 138c(f)](d) ACCESS TO INITIATIVE RESULTS AND RECORDS.—(1) The
Secretary of a military department shall submit to the Assistant Secretary of Defense for
Installations, Energy, and Environment the results of all studies and initiatives conducted by the
military department in connection with the operational energy strategy.

(2) The Assistant Secretary shall have access to all records and data in the Department of
Defense (including the records and data of each military department) necessary in order to permit
the Assistant Secretary to carry out the duties of the Assistant Secretary.

TITLE 5 UNITED STATES CODE

* k Kk k kK%

CHAPTER 53—PAY RATES AND SYSTEMS

* k kX kK %

§ 5315. Positions at level 1V

Level IV of the Executive Schedule applies to the following positions, for which [***]:

R S e

Assistant Secretaries of Commerce (11).
Assistant Secretaries of Defense {16} (14).
Assistant Secretaries of the Air Force (4).

R I
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National Defense Authorization Act for Fiscal Year 2008
(Public Law 110-181, Jan. 28, 2008)

[NOTE: The proposal would not change this statute, but the proposal includes references to it,
and it is shown here for the convenience of the reader.]

SEC. 904. MANAGEMENT OF THE DEPARTMENT OF DEFENSE.

(@) ASSIGNMENT OF MANAGEMENT DUTIES AND DESIGNATION OF A CHIEF MANAGEMENT
OFFICE AND DEPUTY CHIEF MANAGEMENT OFFICER OF THE DEPARTMENT OF DEFENSE.—

(1) *kk

(2) ASSIGNMENT OF DUTIES.—

(A) The Secretary of Defense shall assign duties and authorities relating to the
management of the business operations of the Department of Defense.

(B) The Secretary shall assign such duties and authorities to the Chief
Management Officer as are necessary for that official to effectively and efficiently
organize the business operations of the Department of Defense.

(C) The Secretary shall assign such duties and authorities to the Deputy Chief
Management Officer as are necessary for that official to assist the Chief Management
Officer to effectively and efficiently organize the business operations of the Department
of Defense.

(D) The Deputy Chief Management Officer shall perform the duties and have the
authorities assigned by the Secretary under subparagraph (C) and perform such duties and
have such authorities as are delegated by the Chief Management Officer.

(3) *kk

National Defense Authorization Act for Fiscal Year 2010
(Public Law 111-84, Oct. 28, 2009), as amended

SEC. 906. DEPUTY UNDER SECRETARIES OF DEFENSE AND ASSISTANT
SECRETARIES OF DEFENSE.

(a) DEPUTY UNDER SECRETARIES OF DEFENSE.—
(l) **k*

(3) **k*
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SEC. 803. PROGRAM FRAUD CIVIL REMEDIES STATUTE FOR THE

DEPARTMENT OF DEFENSE AND THE NATIONAL AERONAUTICS

AND SPACE ADMINISTRATION.

(a) PURPOSE.—The purpose of this section is to provide the Secretary of Defense and the

Administrator of the National Aeronautics and Space Administration with an effective
administrative remedy to obtain recompense for the Department of Defense and the National
Aeronautics and Space Administration for losses resulting from the submission to the
Department or the Administration, respectively, of false, fictitious, or fraudulent claims and
statements.
(b) PROGRAM FRAUD CIVIL REMEDIES.—
(1) IN GENERAL.—Chapter IV of subtitle A of title 10, United States Code, is
amended by inserting after chapter 163 the following new chapter:
“CHAPTER 164—ADMINISTRATIVE REMEDIES FOR FALSE CLAIMS AND

STATEMENTS

“Sec.

“2751. Applicability of chapter; definitions.

“2752. False claims and statements; liability.

“2753. Hearing and determinations.

“2754. Payment; interest on late payments.

“2755. Judicial review.

“2756. Collection of civil penalties and assessments.
“2757. Right to administrative offset.

“2758. Limitations.

“2759. Effect on other laws.

»§ 2751. Applicability of chapter; definitions
“(a) APPLICABILITY OF CHAPTER.—This chapter applies to the following agencies:
“(1) The Department of Defense.
“(2) The National Aeronautics and Space Administration.

“(b) DEFINITIONS.—In this chapter:
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“(1) HEAD OF AN AGENCY.—The term ‘head of an agency’ means the Secretary of
Defense and the Administrator of the National Aeronautics and Space Administration.
“(2) CLAIM.—The term ’claim’ means any request, demand, or submission—

“(A) made to the head of an agency for property, services, or money
(including money representing grants, loans, insurance, or benefits);

“(B) made to a recipient of property, services, or money received directly
or indirectly from the head of an agency or to a party to a contract with the head
of an agency —

“(i) for property or services if the United States—

“(1) provided such property or services;

“(1) provided any portion of the funds for the purchase of
such property or services; or

“(11) will reimburse such recipient or party for the
purchase of such property or services; or
“(ii) for the payment of money (including money representing

grants, loans, insurance, or benefits) if the United States—

“(I) provided any portion of the money requested or
demanded,; or

“(11) will reimburse such recipient or party for any portion
of the money paid on such request or demand; or

“(C) made to the head of an agency which has the effect of decreasing an
obligation to pay or account for property, services, or money.

“(3) KNOWS OR HAS REASON TO KNOW.—The term ‘knows or has reason to know’,





10

11

12

13

14

15

16

17

18

19

20

21

22

23

for purposes of establishing liability under section 2752 of this title, means that a person,
with respect to a claim or statement—
“(A) has actual knowledge that the claim or statement is false, fictitious, or
fraudulent;
“(B) acts in deliberate ignorance of the truth or falsity of the claim or
statement; or
“(C) acts in reckless disregard of the truth or falsity of the claim or
statement, and no proof of specific intent to defraud is required.
“(4) RESPONSIBLE OFFICIAL.—The term ‘responsible official’ means a designated
debarring and suspending official of the agency named in subsection (a).
“(5) RESPONDENT.—The term ‘respondent’ means a person who has received
notice from a responsible official asserting liability under section 2752 of this title.
“(6) STATEMENT.—The term ‘Statement’ means any representation, certification,
affirmation, document, record, or an accounting or bookkeeping entry made—
“(A) with respect to a claim or to obtain the approval or payment of a claim
(including relating to eligibility to make a claim); or
“(B) with respect to (including relating to eligibility for)—
“(i) a contract with, or a bid or proposal for a contract with the head
of an agency; or
“(ii) a grant, loan, or benefit from the head of an agency.
“(c) CrAIms.—For purposes of paragraph (2) of subsection (b)—
“(1) each voucher, invoice, claim form, or other individual request or demand for

property, services, or money constitutes a separate claim;
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“(2) each claim for property, services, or money is subject to this chapter regardless
of whether such property, services, or money is actually delivered or paid; and
“(3) a claim shall be considered made, presented, or submitted to the head of an
agency, recipient, or party when such claim is actually made to an agent, fiscal
intermediary, or other entity acting for or on behalf of such authority, recipient, or party.
“(d) STATEMENTS.—For purposes of paragraph (6) of subsection (b)—
“(1) each written representation, certification, or affirmation constitutes a separate
statement; and
“(2) a statement shall be considered made, presented, or submitted to the head of an
agency when such statement is actually made to an agent, fiscal intermediary, or other
entity acting for or on behalf of such authority.
“§ 2752. False claims and statements; liability
“(a) FALSE CLAIMS.—AnNy person who makes, presents, or submits, or causes to be made,
presented, or submitted, to the head of an agency a claim that the person knows or has reason to
know—
“(2) is false, fictitious, or fraudulent;
“(2) includes or is supported by any written statement which asserts a material fact
this is false, fictitious, or fraudulent;
“(3) includes or is supported by any written statement that—
“(A) omits a material fact;
“(B) is false, fictitious, or fraudulent as a result of such omission; and
“(C) the person making, presenting, or submitting such statement has a

duty to include such material fact; or
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“(4) is for payment for the provision of property or services which the person has
not provided as claimed,
shall, in addition to any other remedy that may be prescribed by law, be subject to a civil penalty
of not more than $5,000 for each such claim. Such person shall also be subject to an assessment
of not more than twice the amount of such claim, or the portion of such claim which is
determined by the responsible official to be in violation of the preceding sentence.

“(b) FALSE STATEMENTS.—AnNY person who makes, presents, submits, or causes to be
made, presented, or submitted, a written statement in conjunction with a procurement program or
acquisition of the an agency named in section 2751(a) of this title that—

“(1) the person knows or has reason to know—
“(A) asserts a material fact that is false, fictitious, or fraudulent; or
“(B)(i) omits a material fact; and
“(ii) is false, fictitious, or fraudulent as a result of such omission;
“(2) in the case of a statement described in subparagraph (B) of paragraph (1), is a
statement in which the person making, presenting, or submitting such statement has a
duty to include such material fact; and
“(3) contains or is accompanied by an express certification or affirmation of the
truthfulness and accuracy of the contents of the statement,
shall be subject to, in addition to any other remedy that may be prescribed by law, a civil
penalty of not more than $5,000 for each such statement.
“§ 2753. Hearing and determinations
“(a) TRANSMITTAL OF NOTICE TO ATTORNEY GENERAL.—If a responsible official

determines that there is adequate evidence to believe that a person is liable under section 2752 of
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this title, the responsible official shall transmit to the Attorney General, or any other officer or
employee of the Department of Justice designated by the Attorney General, a written notice of
the intention of such official to initiate an action under this section. The notice shall include the
following:

“(1) A statement of the reasons for initiating an action under this section.

“(2) A statement specifying the evidence which supports liability under section
2752 of this title.

“(3) A description of the claims or statements for which liability under section
2752 of this title is alleged.

“(4) An estimate of the penalties and assessments that will be demanded under
section 2752 of this title.

“(5) A statement of any exculpatory or mitigating circumstances which may
relate to such claims or statements.

“(b) STATEMENT FROM ATTORNEY GENERAL.

“(1) Within 90 days after receipt of a notice from a responsible official under
subsection (a), the Attorney General, or any other officer or employee of the Department
of Justice designated by the Attorney General, shall transmit a written statement to the
responsible official which specifies—

“(A) that the Attorney General, or any other officer or employee of the

Department of Justice designated by the Attorney General, approves or

disapproves initiating an action under this section based on the allegations of

liability stated in such notice; and

“(B) in any case in which the initiation of an action under this section is
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disapproved, the reasons for such disapproval.
“(2) If at any time after the initiation of an action under this section the Attorney

General, or any other officer or employee of the Department of Justice designated by the

Attorney General, transmits to a responsible official a written determination that the

continuation of any action under this section may adversely affect any pending or

potential criminal or civil action, such action shall be immediately stayed and may be
resumed only upon written authorization from the Attorney General, or any other officer
or employee of the Department of Justice designated by the Attorney General.

“(c) LIMITATION ON AMOUNT OF CLAIM THAT MAY BE PURSUED UNDER THIS SECTION.—
No action shall be initiated under this section, nor shall any assessment be imposed under this
section, if the total amount of the claim determined by the responsible official to violate section
2752(a) of this title exceeds $500,000. The $500,000 threshold does not include penalties or any
assessment permitted under 2752(a) of this title greater than the amount of the claim determined
by the responsible official to violate such section.

“(d) PROCEDURES FOR RESOLVING CLAIMS.—(1) Upon receiving approval under
subsection (b) to initiate an action under this section, the responsible official shall mail, by
registered or certified mail, or other similar commercial means, or shall deliver, a notice to the
person alleged to be liable under section 2752 of this title. Such notice shall specify the
allegations of liability against such person, specify the total amount of penalties and assessments
sought by the United States, advise the person of the opportunity to submit facts and arguments
in opposition to the allegations set forth in the notice, advise the person of the opportunity to
submit offers of settlement or proposals of adjustment, and advise the person of the procedures

of the agency named in section 2751(a) of this title governing the resolution of actions initiated
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under this section.

“(2) Within 30 days after receiving a notice under paragraph (1), or any additional period
of time granted by the responsible official, the respondent may submit in person, in writing, or
through a representative, facts and arguments in opposition to the allegations set forth in the
notice, including any additional information that raises a genuine dispute of material fact.

“(3) If the respondent fails to respond within 30 days, or any additional time granted by
the responsible official, the responsible official may issue a written decision disposing of the
matters raised in the notice. Such decision shall be based on the record before the responsible
official. If the responsible official concludes that the respondent is liable under section 2752 of
this title, the decision shall include the findings of fact and conclusions of law which the
responsible official relied upon in determining that the respondent is liable, and the amount of
any penalty and/or assessment to be imposed on the respondent. Any such determination shall be
based on a preponderance of the evidence. The responsible official shall promptly send to the
respondent a copy of the decision by registered or certified mail, or other similar commercial
means, or shall hand deliver a copy of the decision.

“(4) If the respondent makes a timely submission, and the responsible official determines
that the respondent has not raised any genuine dispute of material fact, the responsible official
may issue a written decision disposing of the matters raised in the notice. Such decision shall be
based on the record before the responsible official. If the responsible official concludes that the
respondent is liable under section 2752 of this title, the decision shall include the findings of fact
and conclusions of law which the responsible official relied upon in determining that the
respondent is liable, and the amount of any penalty or assessment to be imposed on the

respondent. Any such determination shall be based on a preponderance of the evidence. The
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responsible official shall promptly send to the respondent a copy of the decision by registered or
certified mail, or other similar commercial means, or shall hand deliver a copy of the decision.

“(5) If the respondent makes a timely submission, and the responsible official determines
that the respondent has raised a genuine dispute of material fact, the responsible official shall
commence a hearing to resolve the genuinely disputed material facts by mailing by registered or
certified mail, or other similar commercial means, or by hand delivery of, a notice informing the
respondent of —

“(A) the time, place, and nature of the hearing;

“(B) the legal authority under which the hearing is to be held,

“(C) the material facts determined by the responsible official to be genuinely in
dispute that will be the subject of the hearing; and

“(D) a description of the procedures for the conduct of the hearing.

“(6) The responsible official and any person against whom liability is asserted under this
chapter may agree to a compromise or settle an action at any time. Any compromise or
settlement must be in writing.

“(e) RESPONDENT ENTITLED TO COPY OF THE RECORD.—ALt any time after receiving a
notice under paragraph (1) of subsection (d), the respondent shall be entitled to a copy of the
entire record before the responsible official.

“(f) HEARINGS.—AnNYy hearing commenced under this section shall be conducted by the
responsible official, or a fact-finder designated by the responsible official, solely to resolve
genuinely disputed material facts identified by the responsible official and set forth in the notice
to the respondent.

“(g) PROCEDURES FOR HEARINGS.—(1) Each hearing shall be conducted under procedures
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prescribed by the head of the agency. Such procedures shall include the following:
“(A) The provision of written notice of the hearing to the respondent, including
written notice of—
“(i) the time, place, and nature of the hearing;
“(ii) the legal authority under which the hearing is to be held;
“(iii) the material facts determined by the responsible official to be
genuinely in dispute that will be the subject of the hearing; and
“(iv) a description of the procedures for the conduct of the hearing.

“(B) The opportunity for the respondent to present facts and arguments through
oral or documentary evidence, to submit rebuttal evidence, and to conduct such cross-
examination as may be required to resolve any genuinely disputed material facts
identified by the responsible official.

“(C) The opportunity for the respondent to be accompanied, represented, and
advised by counsel or such other qualified representative as the Secretary may specify in
such regulations.

“(2) For the purpose of conducting hearings under this section, the responsible official is
authorized to administer oaths or affirmations.

“(3) Hearings shall be held at the responsible official’s office, or at such other place as
may be agreed upon by the respondent and the responsible official.

“(h) DecisIoN FOLLOWING HEARING.—The responsible official shall issue a written
decision within 60 days after the conclusion of the hearing. That decision shall set forth specific
findings of fact resolving the genuinely disputed material facts that were the subject of the

hearing. The written decision shall also dispose of the matters raised in the notice required under
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paragraph (1) of subsection (d). If the responsible official concludes that the respondent is liable
under section 2752 of this title, the decision shall include the findings of fact and conclusions of
law which the responsible official relied upon in determining that the respondent is liable, and
the amount of any penalty or assessment to be imposed on the respondent. Any decisions issued
under this subparagraph shall be based on the record before the responsible official and shall be
supported by a preponderance of the evidence. The responsible official shall promptly send to
the respondent a copy of the decision by registered or certified mail, or other similar commercial
means, or shall hand deliver a copy of the decision.
“§ 2754. Payment; interest on late payments

“(a) PAYMENT OF ASSESSMENTS AND PENALTIES.—A respondent shall render payment of
any assessment and penalty imposed by a responsible official, or any amount otherwise agreed to
as part of a settlement or adjustment, not later than the date—

“(1) that is 30 days after the date of the receipt by the respondent of the
responsible official’s decision; or
“(2) as otherwise agreed to by the respondent and the responsible official.

“(b) INTEREST.—If there is an unpaid balance as of the date determined under paragraph
(1), interest shall accrue from that date on any unpaid balance. The rate of interest charged shall
be the rate in effect as of that date that is published by the Secretary of the Treasury under
section 3717 of title 31.

“(c) TREATMENT OF ReCEIPTS.—AII penalties, assessments, or interest paid, collected, or
otherwise recovered under this chapter shall be deposited into the Treasury as miscellaneous
receipts as provided in section 3302 of title 31.

“§ 2755. Judicial review
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“A decision by a responsible official under section 2753(d) or 2753(h) of this title shall
be final. Any such final decision is subject to judicial review only under chapter 7 of title 5.

“§ 2756. Collection of civil penalties and assessments

“(a) JuDICIAL ENFORCEMENT OF CIVIL PENALTIES AND ASSESSMENTS.—The Attorney
General shall be responsible for judicial enforcement of any civil penalty or assessment imposed
under this chapter.

“(b) CiviL ACTIONS FOR RECOVERY.—ANY penalty or assessment imposed in a decision
by a responsible official, or amounts otherwise agreed to as part of a settlement or adjustment,
along with any accrued interest, may be recovered in a civil action brought by the Attorney
General. In any such action, no matter that was raised or that could have been raised in a
proceeding under this chapter or pursuant to judicial review under section 2755 of this title may
be raised as a defense, and the determination of liability and the determination of amounts of
penalties and assessments shall not be subject to review.

“(c) JURISDICTION OF UNITED STATES DISTRICT COURTS.—The district courts of the
United States shall have jurisdiction of any action commenced by the United States under
subsection (b).

“(d) JOINING AND CONSOLIDATING ACTIONS.—Any action under subsection (b) may,
without regard to venue requirements, be joined and consolidated with or asserted as a
counterclaim, cross-claim, or setoff by the United States in any other civil action which includes
as parties the United States, and the person against whom such action may be brought.

“(e) JURISDICTION OF UNITED STATES COURT OF FEDERAL CLAIMS. —The United States
Court of Federal Claims shall have jurisdiction of any action under subsection (b) to recover any

penalty or assessment, or amounts otherwise agreed to as part of a settlement or adjustment,
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along with any accrued interest, if the cause of action is asserted by the United States as a
counterclaim in a matter pending in such court. The counterclaim need not relate to the subject
matter of the underlying claim.

“§ 2757. Right to administrative offset

“The amount of any penalty or assessment that has been imposed by a responsible
official, or any amount agreed upon in a settlement or compromise, along with any accrued
interest, may be collected by administrative offset.

“§ 2758. Limitations

“(a) LIMITATION ON PERIOD FOR INITIATION OF ADMINISTRATIVE ACTION.—AnN action
under section 2752 of this title with respect to a claim or statement shall be commenced within
six years after the date on which such claim or statement is made, presented, or submitted.

“(b) LIMITATION PERIOD FOR INITIATION OF CIVIL ACTION FOR RECOVERY OF
ADMINISTRATIVE PENALTY OR ASSESSMENT.—A civil action to recover a penalty or assessment
under section 2756 of this title shall be commenced within three years after the date of the
decision of the responsible official imposing the penalty or assessment.

“§ 2759. Effect on other laws

“(a) RELATIONSHIP TO TITLE 44 AUTHORITIES.—This chapter does not diminish the
responsibility of the head of an agency to comply with the provisions of chapter 35 of title 44,
relating to coordination of Federal information policy.

“(b) RELATIONSHIP TO TITLE 31 AUTHORITIES.—The procedures set forth in this chapter
apply to the agencies named in section 2751(a) of this title in lieu of the procedures under

chapter 38 of title 31, relating to administrative remedies for false claims and statements.
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“(c) RELATIONSHIP TO OTHER AUTHORITIES.—ANY action, inaction, or decision under this
chapter shall be based solely upon the information before the responsible official and shall not
limit or restrict any agency of the Government from instituting any other action arising outside
this chapter, including suspension or debarment, based upon the same information. Any action,
inaction or decision under this chapter shall not restrict the ability of the Attorney General to
bring judicial action, based upon the same information as long as such action is not otherwise
prohibited by law.”.

(2) CLERICAL AMENDMENT.—The tables of chapters at the beginning of subtitle

A, and at the beginning of part IV of subtitle A, of such title are each amended by

inserting after the item relating to chapter 163 the following new item:
“164. Administrative Remedies for False Claims and StatEMENTS..........ccviiiueeiieiiiie e e 2751”.

(c) CoNFORMING AMENDMENTS.—Section 3801(a)(1) of title 31, United States Code, is
amended—
(1) by inserting “(other than the Department of Defense)” in subparagraph (A)
after “executive department”;
(2) by striking subparagraph (B);
(3) by redesignating subparagraph (C) as subparagraph (B) and by inserting
“(other than the National Aeronautics and Space Administration)” in that subparagraph
after “not an executive department”; and
(4) by redesignating subparagraphs (D), (E), and (F) as subparagraphs (C), (D),
and (E), respectively.
(d) EFFecTIVE DATE.—Chapter 164 of title 10, United States Code, as added by
subsection (b), and the amendments made by subsection (c), shall apply to any claim or

statement made, presented, or submitted on or after the date of the enactment of this Act.
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Section-by-Section Analysis

This proposal would add a new chapter 164 to title 10, United States Code, to establish an
effective program fraud civil remedy that may be used by the Department of Defense (DoD) or
the National Aeronautics and Space Agency (NASA) to redress fraud in DoD and NASA
procurement programs and acquisitions. This administrative remedy is a non-judicial remedy
that would permit DoD and NASA (subject to DoJ approval) to impose penalties and
assessments on contractors that make false claims and statements to DoD and NASA. The
proposal creates a remedy for DoD and NASA to use in lieu of the existing Program Fraud Civil
Remedies Act (chapter 38 of title 31, United States Code). DoD has rarely used the existing
legal authority because it imposes requirements that DoD cannot readily meet (for example, the
need for administrative law judges to resolve factual disputes — DoD does not have ready access
to administrative law judges and would need to acquire services from another agency on a
reimbursable basis), and the procedures are cumbersome to the point of making it impractical for
DoD or the military departments to pursue a remedy under title 31.

This legislative proposal streamlines and simplifies the cumbersome, multi-tiered
approach set forth in title 31, while preserving its standards of review and providing contractors
with due process and judicial review. The proposal would vest DoD, military department, and
NASA suspending and debarring officials with the authority to impose administrative
assessments and penalties similar to those permitted under title 31. DoD, military department,
and NASA suspending and debarring officials execute the authorities at Federal Acquisition
Regulation Subpart 9.4 (48 C.F.R. Subpart 9.4), and Defense Federal Acquisition Regulation
Supplement Subpart 209.4 (48 C.F.R. Subpart 209.4). They serve in a quasi-judicial capacity,
with responsibility for taking administrative action to suspend or debar a contractor when
necessary to protect the government’s interest. Contractors that are suspended or debarred are
rendered ineligible to compete for or receive federal contracts or subcontracts, generally for a
term of three years.

The proposed legislation eliminates many of the procedural requirements that impede
DoD and NASA'’s use of the authority in title 31, including the exclusive use of administrative
law judges to resolve factual disputes, without requiring additional resources to use the authority
in title 31. The streamlined procedures set forth in the proposal afford contractors with adequate
due process by establishing a legal process and related protections similar to those granted in
agency suspensions and debarments, including review under the Administrative Procedure Act
(Chapter 7 of Title 5, United States Code). The proposal imposes a $500,000 ceiling on false
claims, singularly or combined, that can be pursued against a contractor using this administrative
remedy, although, as with the authority in title 31, the assessment imposed may be doubled (for a
maximum assessment of $1,000,000). As with the authority in title 31, the proposal authorizes
the imposition of penalties of $5000 for each false claim or false statement, and there is no limit
on the total number of penalties that can be imposed.

Although suspending and debarring officials would be vested with the authority to
impose administrative assessments and penalties similar to those permitted under title 31, the
important distinction between penalties to punish misconduct and suspension and debarment as a
tool to protect the government from harm would be preserved. For example, the remedies
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coordination official, required by DoD Instruction 7050.05, will continue to make decisions
regarding which remedies to pursue in a given case.

There is a substantial need for this fraud-fighting authority. Currently, the Department of
Justice is unable to pursue many relatively low-dollar DoD and NASA-related fraud cases due to
limited resources. This leaves a gap in remedial coverage, allowing contractors that engage in
relatively low dollar fraud to escape civil remedies that otherwise would have given the United
States Government the opportunity to recover damages and impose penalties for the contractors’
misconduct. Of equal importance, as discussed above, the proposed legislation creates an
administrative fraud remedy that can be readily used by DoD and NASA — a critical feature,
considering that DoD is the largest purchaser of products and services in the United States
Government. Additionally, the proposed legislation will create a fraud-fighting administrative
remedy that could serve as a model that could assist the broader U.S. Government in determining
whether this simplified and streamlined program fraud civil remedy is appropriate for use by all
federal agencies.

Further, the 2010 Report to Congress by the DOD Panel on Contracting Integrity
recommended this change to amend the Program Fraud Civil Remedies Act of 1986. This Panel
2010 action was supported by the Panel senior leaders from the military departments and
Defense Agency representatives.

Budget Implications: This proposal creates a procurement fraud remedy that will produce a
positive return to the United States Treasury, and would not require new resources to implement,
as described below. The authority created by the proposal can be administered with the existing
workforce in the DoD agencies and military departments, using the existing suspending and
debarring officials and their respective staffs. It is critical to note that the authority established
under the proposed legislation is discretionary; it does not mandate that defense agencies or the
military departments pursue every possible action. Rather, as with the current suspension and
debarment process, which is also a discretionary process, DoD and military department officials
must exercise discretion in pursuing recoveries under the proposed legislation. As with the
current suspension and debarment process, that exercise of discretion will have to factor in a host
of considerations, including the severity of the alleged misconduct, the strength of the evidence,
the appropriateness of the remedy, and whether the suspending and debarring official has
sufficient resources — including staff — to pursue the administrative remedy. As a final
consideration, much of the effort necessary to pursue a suspension or debarment is the same
effort required to build a case under the proposed program. By working these matters
concurrently, there should be limited additional work imposed on suspending and debarring
officials and their staffs.

Changes to Existing Law: This proposal would add a new chapter 164 to title 10, United States
Code. The new chapter is set out in the legislative text of the proposal, above.

The proposal would amend 31 U.S.C. 3801 as set forth below: (For the information of reviewers,
the entire text of chapter 38 of title 31 United States Code, is set forth):

CHAPTER 38— ADMINISTRATIVE REMEDIES FOR FALSE CLAIMS AND
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STATEMENTS
§ 3801. Definitions
(a) For purposes of this chapter—

(1) “authority” means—

(A) an executive department_(other than the Department of Defense);

(EB) an establishment (as such term is defined in section 11(2) of the Inspector General Act
of 1978) which is not an executive department (other than the National Aeronautics and
Space Administration);

(BC) the United States Postal Service;

(ED) the National Science Foundation; and

(FE) a designated Federal entity (as such term is defined under section 8G(a)(2) of the
Inspector General Act of 1978);

(2) “authority head” means—
(A) the head of an authority; or
(B) an official or employee of the authority designated, in regulations promulgated by the
head of the authority to act on behalf of the head of the authority;

(3) “claim” means any request, demand, or submission—
(A) made to an authority for property, services, or money (including money representing
grants, loans, insurance, or benefits);
(B) made to a recipient of property, services, or money from an authority or to a party to a
contract with an authority—
(1) for property or services if the United States—
(1) provided such property or services;
(1) provided any portion of the funds for the purchase of such property or services; or
(1) will reimburse such recipient or party for the purchase of such property or services;
or
(ii) for the payment of money (including money representing grants, loans, insurance, or
benefits) if the United States—
() provided any portion of the money requested or demanded; or
(1) will reimburse such recipient or party for any portion of the money paid on such
request or demand; or
(C) made to an authority which has the effect of decreasing an obligation to pay or account
for property, services, or money.
except that such term does not include any claim made in any return of tax imposed by the
Internal Revenue Code of 1986;

(4) “investigating official” means an individual who—

(A)(1) in the case of an authority in which an Office of Inspector General is established by the
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Inspector General Act of 1978 or by any other Federal law, is the Inspector General of that
authority or an officer or employee of such Office designated by the Inspector General;

(ii) in the case of an authority in which an Office of Inspector General is not established by
the Inspector General Act of 1978 or by any other Federal law, is an officer or employee of
the authority designated by the authority head to conduct investigations under section
3803(a)(1) of this title; or

(iii) in the case of a military department, is the Inspector General of the Department of
Defense or an officer or employee of the Office of Inspector General of the Department of
Defense who is designated by the Inspector General; and

(B) who, if a member of the Armed Forces of the United States on active duty, is serving in
grade O-7 or above or, if a civilian employee, is serving in a position for which the rate of
basic pay is not less than the minimum rate of basic pay for grade GS-16 under the General
Schedule;

(5) “knows or has reason to know” for purposes of establishing liability under section 3802,
means that a person, with respect to a claim or statement—

(A) has actual knowledge that the claim or statement is false, fictitious, or fraudulent;
(B) acts in deliberate ignorance of the truth or falsity of the claim or statement; or
(C) acts in reckless disregard of the truth or falsity of the claim or statement,

and no proof of specific intent to defraud is required,

(5) “person” means any individual, partnership, corporation, association, or private
organization;

(7) “presiding officer” means—
(A) in the case of an authority to which the provisions of subchapter Il of chapter 5 of title 5
apply, an administrative law judge appointed in the authority pursuant to section 3105 of

such title or detailed to the authority pursuant to section 3344 of such title; or

(B) in the case of an authority to which the provisions of such subchapter do not apply, an
officer or employee of the authority who—

(i) is selected under chapter 33 of title 5 pursuant to the competitive examination process
applicable to administrative law judges;

(i1) is appointed by the authority head to conduct hearings under section 3803 of this title;

(i) 1s assigned to cases in rotation so far as practicable;
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(iv) may not perform duties inconsistent with the duties and responsibilities of a presiding
officer;

(v) is entitled to pay prescribed by the Office of Personnel Management independently of
ratings and recommendations made by the authority and in accordance with chapter 51 of
such title and subchapter 111 of chapter 53 of such title;

(vi) is not subject to performance appraisal pursuant to chapter 43 of such title; and

(vii) may be removed, suspended, furloughed, or reduced in grade or pay only for good
cause established and determined by the Merit Systems Protection Board on the record
after opportunity for hearing by such Board,;

(8) “reviewing official” means any officer or employee of an authority—
(A) who is the designated by the authority head to make the determination required under
section 3803(a)(2) of this title;

(B) who, if a member of the Armed Forces of the United States on active duty, is serving in
grade O-7 or above or, if a civilian employee, is serving in a position for which the rate of

basic pay is not less than the minimum rate of basic pay for grade GS-16 under the General
Schedule; and

(C) who is—
(i) not subject to supervision by, or required to report to, the investigating official; and

(ii) not employed in the organizational unit of the authority in which the investigating
official is employed; and

(9) “statement” means any representation, certification, affirmation, document, record, or an
accounting or bookkeeping entry made—

(A) with respect to a claim or to obtain the approval or payment of a claim (including relating
to eligibility to make a claim); or

(B) with respect to (including relating to eligibility for)—
(i) a contract with, or a bid or proposal for a contract with an authority; or
(ii) a grant, loan, or benefit from an authority, or any State, political subdivision of a
State, or other party, if the United States Government provides any portion of the money
or property under such contract or for such grant, loan, or benefit, or if the Government

will reimburse such State, political subdivision, or party for any portion of the money or
property under such contract or for such grant, loan, or benefit,
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except that such term does not include any statement made in any return of tax imposed by
the Internal Revenue Code of 1986.

(b) For purposes of paragraph (3) of subsection (a)—

(1) each voucher, invoice, claim form, or other individual request or demand for property,
services, or money constitutes a separate claim;

(2) each claim for property, services, or money is subject to this chapter regardless of whether
such property, services, or money is actually delivered or paid; and

(3) a claim shall be considered made, presented, or submitted to an authority, recipient, or party

when such claim is actually made to an agent, fiscal intermediary, or other entity including any
State or political subdivision thereof acting for or on behalf of such authority, recipient, or

party.
(c) For purposes of paragraph (9) of subsection (a)—

(1) each written representation, certification, or affirmation constitutes a separate statement;
and

(2) a statement shall be considered made, presented, or submitted to an authority when such
statement is actually made to an agent, fiscal intermediary, or other entity including any State
or political subdivision thereof acting for or on behalf of such authority.

§ 3802. False claims and statements; liability

(a)(1) Any person who makes, presents, or submits, or causes to be made, presented, or
submitted, a claim that the person knows or has reason to know—

(A) is false, fictitious, or fraudulent;

(B) includes or is supported by any written statement which asserts a material fact which is
false, fictitious, or fraudulent;

(C) includes or is supported by any written statement that—
(i) omits a material fact;
(i) is false, fictitious, or fraudulent as a result of such omission; and

(iii) is a statement in which the person making, presenting, or submitting such statement has
a duty to include such material fact; or

(D) is for payment for the provision of property or services which the person has not provided
as claimed,
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shall be subject to, in addition to any other remedy that may be prescribed by law, a civil penalty
of not more than $5,000 for each such claim. Except as provided in paragraph (3) of this
subsection, such person shall also be subject to an assessment, in lieu of damages sustained by
the United States because of such claim, of not more than twice the amount of such claim, or the
portion of such claim, which is determined under this chapter to be in violation of the preceding
sentence.

(2) Any person who makes, presents, or submits, or causes to be made, presented, or submitted, a
written statement that—

(A) the person knows or has reason to know—

(i) asserts a material fact which is false, fictitious, or fraudulent; or

(i1)(1) omits a material fact; and

(1) is false, fictitious, or fraudulent as a result of such omission;
(B) in the case of a statement described in clause (ii) of subparagraph (A), is a statement in
which the person making, presenting, or submitting such statement has a duty to include such

material fact; and

(C) contains or is accompanied by an express certification or affirmation of the truthfulness
and accuracy of the contents of the statement,

shall be subject to, in addition to any other remedy that may be prescribed by law, a civil penalty
of not more than $5,000 for each such statement.

(3) An assessment shall not be made under the second sentence of paragraph (1) with respect to a
claim if payment by the Government has not been made on such claim.

(b)(1) Except as provided in paragraphs (2) and (3) of this subsection—

(A) a determination under section 3803(a)(2) of this title that there is adequate evidence to
believe that a person is liable under subsection (a) of this section; or

(B) a determination under section 3803 of this title that a person is liable under subsection (a)
of this section,

may provide the authority with grounds for commencing any administrative or contractual action
against such person which is authorized by law and which is in addition to any action against
such person under this chapter.

(2) A determination referred to in paragraph (1) of this subsection may be used by the authority,
but shall not require such authority, to commence any administrative or contractual action which
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is authorized by law.

(3) In the case of an administrative or contractual action to suspend or debar any person who is
eligible to enter into contracts with the Federal Government, a determination referred to in
paragraph (1) of this subsection shall not be considered as a conclusive determination of such
person's responsibility pursuant to Federal procurement laws and regulations.

8§ 3803. Hearing and determinations

(a)(1) The investigating official of an authority may investigate allegations that a person is liable
under section 3802 of this title and shall report the findings and conclusions of such investigation
to the reviewing official of the authority. The preceding sentence does not modify any
responsibility of an investigating official to report violations of criminal law to the Attorney
General.

(2) If the reviewing official of an authority determines, based upon the report of the investigating
official under paragraph (1) of this subsection, that there is adequate evidence to believe that a
person is liable under section 3802 of this title, the reviewing official shall transmit to the
Attorney General a written notice of the intention of such official to refer the allegations of such
liability to a presiding officer of such authority. Such notice shall include—

(A) a statement of the reasons of the reviewing official for the referral of such allegations;
(B) a statement specifying the evidence which supports such allegations;

(C) a description of the claims or statements for which liability under section 3802 of this title
is alleged;

(D) an estimate of the amount of money or the value of property or services requested or
demanded in violation of section 3802 of this title; and

(E) a statement of any exculpatory or mitigating circumstances which may relate to such
claims or statements.

(b)(1) Within 90 days after receipt of a notice from a reviewing official under paragraph (2) of
subsection (a), the Attorney General or an Assistant Attorney General designated by the Attorney
General shall transmit a written statement to the reviewing official which specifies—

(A) that the Attorney General or such Assistant Attorney General approves or disapproves the
referral to a presiding officer of the allegations of liability stated in such notice;

(B) in any case in which the referral of allegations is approved, that the initiation of a
proceeding under this section with respect to such allegations is appropriate; and

(C) in any case in which the referral of allegations is disapproved, the reasons for such
disapproval.
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(2) A reviewing official may refer allegations of liability to a presiding officer only if the
Attorney General or an Assistant Attorney General designated by the Attorney General approves
the referral of such allegations in a written statement described in paragraph (1) of this
subsection.

(3) If the Attorney General or an Assistant Attorney General designated by the Attorney General
transmits to an authority head a written finding that the continuation of any hearing under this
section with respect to a claim or statement may adversely affect any pending or potential
criminal or civil action related to such claim or statement, such hearing shall be immediately
stayed and may be resumed only upon written authorization of the Attorney General.
(c)(1) No allegations of liability under section 3802 of this title with respect to any claim made,
presented, or submitted by any person shall be referred to a presiding officer under paragraph (2)
of subsection (b) if the reviewing official determines that—

(A) an amount of money in excess of $150,000; or

(B) property or services with a value in excess of $150,000,

is requested or demanded in violation of section 3802 of this title in such claim or in a group of
related claims which are submitted at the time such claim is submitted.

(2)(A) Except as provided in subparagraph (B) of this paragraph, no allegations of liability
against an individual under section 3802 of this title with respect to any claim or statement made,
presented, or submitted, or caused to be made, presented, or submitted, by such individual
relating to any benefits received by such individual shall be referred to a presiding officer under
paragraph (2) of subsection (b).
(B) Allegations of liability against an individual under section 3802 of this title with respect to
any claim or statement made, presented, or submitted, or caused to be made, presented, or
submitted, by such individual relating to any benefits received by such individual may be
referred to a presiding officer under paragraph (2) of subsection (b) if—
(1) such claim or statement is made by such individual in making application for such benefits;
(i1) such allegations relate to the eligibility of such individual to receive such benefits; and
(iii) with respect to such claim or statement, the individual—
(1) has actual knowledge that the claim or statement is false, fictitious, or fraudulent;
(1) acts in deliberate ignorance of the truth or falsity of the claim or statement; or

(1) acts in reckless disregard of the truth or falsity of the claim or statement.
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(C) For purposes of this subsection, the term “benefits” means—

(1) benefits under the supplemental security income program under title XV1 of the Social
Security Act;

(ii) old age, survivors, and disability insurance benefits under title Il of the Social Security Act;
(iii) benefits under title XVI11 of the Social Security Act;
(iv) assistance under a State program funded under part A of title IV of the Social Security Act;

(v) medical assistance under a State plan approved under section 1902(a) of the Social Security
Act;

(vi) benefits under title XX of the Social Security Act;

(vii) benefits under the supplemental nutrition assistance program (as defined in section 3(l) of
the Food and Nutrition Act of 2008);

(viii) benefits under chapters 11, 13, 15, 17, and 21 of title 38;
(ix) benefits under the Black Lung Benefits Act;

(x) benefits under the special supplemental nutrition program for women, infants, and children
established under section 17 of the Child Nutrition Act of 1966;

(xi) benefits under section 336 of the Older Americans Act;

(xii) any annuity or other benefit under the Railroad Retirement Act of 1974;

(xiii) benefits under the Richard B. Russell National School Lunch Act;

(xiv) benefits under any housing assistance program for lower income families or elderly or
handicapped persons which is administered by the Secretary of Housing and Urban
Development or the Secretary of Agriculture;

(xv) benefits under the Low-Income Home Energy Assistance Act of 1981; and

(xvi) benefits under part A of the Energy Conservation in Existing Buildings Act of 1976,

which are intended for the personal use of the individual who receives the benefits or for a
member of the individual's family.

(d)(2) On or after the date on which a reviewing official is permitted to refer allegations of

liability to a presiding officer under subsection (b) of this section, the reviewing official shall
mail, by registered or certified mail, or shall deliver, a notice to the person alleged to be liable
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under section 3802 of this title. Such notice shall specify the allegations of liability against such
person and shall state the right of such person to request a hearing with respect to such
allegations.

(2) If, within 30 days after receiving a notice under paragraph (1) of this subsection, the person
receiving such notice requests a hearing with respect to the allegations contained in such
notice—

(A) the reviewing official shall refer such allegations to a presiding officer for the
commencement of such hearing; and

(B) the presiding officer shall commence such hearing by mailing by registered or certified
mail, or by delivery of, a notice which complies with paragraphs (2)(A) and (3)(B)(i) of
subsection (g) to such person.

(e)(1)(A) Except as provided in subparagraph (B) of this paragraph, at any time after receiving a
notice under paragraph (2)(B) of subsection (d), the person receiving such notice shall be entitled
to review, and upon payment of a reasonable fee for duplication, shall be entitled to obtain a
copy of, all relevant and material documents, transcripts, records, and other materials, which
relate to such allegations and upon which the findings and conclusions of the investigating
official under paragraph (1) of subsection (a) are based.

(B) A person is not entitled under subparagraph (A) to review and obtain a copy of any
document, transcript, record, or material which is privileged under Federal law.

(2) At any time after receiving a notice under paragraph (2)(B) of subsection (d), the person
receiving such notice shall be entitled to obtain all exculpatory information in the possession of
the investigating official or the reviewing official relating to the allegations contained in such
notice. The provisions of subparagraph (B) of paragraph (1) do not apply to any document,
transcript, record, or other material, or any portion thereof, in which such exculpatory
information is contained.

(F) Any hearing commenced under paragraph (2) of subsection (d) shall be conducted by the
presiding officer on the record in order to determine—

(1) the liability of a person under section 3802 of this title; and

(2) if a person is determined to be liable under such section, the amount of any civil penalty or
assessment to be imposed on such person.

Any such determination shall be based on the preponderance of the evidence.
(9)(1) Each hearing under subsection (f) of this section shall be conducted—

(A) in the case of an authority to which the provisions of subchapter 1l of chapter 5 of title 5
apply, in accordance with—

25





(i) the provisions of such subchapter to the extent that such provisions are not inconsistent
with the provisions of this chapter; and

(i) procedures promulgated by the authority head under paragraph (3) of this subsection; or

(B) in the case of an authority to which the provisions of such subchapter do not apply, in
accordance with procedures promulgated by the authority head under paragraphs (2) and (3) of
this subsection.

(2) An authority head of an authority described in subparagraph (B) of paragraph (1) shall by
regulation promulgate procedures for the conduct of hearings under this chapter. Such
procedures shall include:

(A) The provision of written notice of the hearing to any person alleged to be liable under
section 3802 of this title, including written notice of—

(i) the time, place, and nature of the hearing;
(ii) the legal authority and jurisdiction under which the hearing is to be held; and
(iii) the matters of facts and law to be asserted.

(B) The provision to any person alleged to be liable under section 3802 of this title of
opportunities for the submission of facts, arguments, offers of settlement, or proposals of
adjustment.

(C) Procedures to ensure that the presiding officer shall not, except to the extent required for
the disposition of ex parte matters as authorized by law—

(i) consult a person or party on a fact in issue, unless on notice and opportunity for all parties
to the hearing to participate; or

(ii) be responsible to or subject to the supervision or direction of the investigating official or
the reviewing official.

(D) Procedures to ensure that the investigating official and the reviewing official do not
participate or advise in the decision required under subsection (h) of this section or the review
of the decision by the authority head under subsection (i) of this section, except as provided in
subsection (j) of this section.

(E) The provision to any person alleged to be liable under section 3802 of this title of
opportunities to present such person's case through oral or documentary evidence, to submit
rebuttal evidence, and to conduct such cross-examination as may be required for a full and true
disclosure of the facts.
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(F) Procedures to permit any person alleged to be liable under section 3802 of this title to be
accompanied, represented, and advised by counsel or such other qualified representative as the
authority head may specify in such regulations.

(G) Procedures to ensure that the hearing is conducted in an impartial manner, including
procedures to—

(i) permit the presiding officer to at any time disqualify himself; and

(i) permit the filing, in good faith, of a timely and sufficient affidavit alleging personal bias
or another reason for disqualification of a presiding officer or a reviewing official.

(3)(A) Each authority head shall promulgate by regulation procedures described in subparagraph
(B) of this paragraph for the conduct of hearings under this chapter. Such procedures shall be in
addition to the procedures described in paragraph (1) or paragraph (2) of this subsection, as the
case may be.

(B) The procedures referred to in subparagraph (A) of this paragraph are:

(i) Procedures for the inclusion, in any written notice of a hearing under this section to any
person alleged to be liable under section 3802 of this title, of a description of the procedures
for the conduct of the hearing.

(ii) Procedures to permit discovery by any person alleged to be liable under section 3802 of
this title only to the extent that the presiding officer determines that such discovery is necessary
for the expeditious, fair, and reasonable consideration of the issues, except that such
procedures shall not apply to documents, transcripts, records, or other material which a person
is entitled to review under paragraph (1) of subsection (e) or to information to which a person
is entitled under paragraph (2) of such subsection. Procedures promulgated under this clause
shall prohibit the discovery of the notice required under subsection (a)(2) of this section.

(4) Each hearing under subsection (f) of this section shall be held—

(A) in the judicial district of the United States in which the person alleged to be liable under
section 3802 of this title resides or transacts business;

(B) in the judicial district of the United States in which the claim or statement upon which the
allegation of liability under such section was made, presented, or submitted; or

(C) in such other place as may be agreed upon by such person and the presiding officer who
will conduct such hearing.

(h) The presiding officer shall issue a written decision, including findings and determinations,
after the conclusion of the hearing. Such decision shall include the findings of fact and
conclusions of law which the presiding officer relied upon in determining whether a person is
liable under this chapter. The presiding officer shall promptly send to each party to the hearing a
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copy of such decision and a statement describing the right of any person determined to be liable
under section 3802 of this title to appeal the decision of the presiding officer to the authority
head under paragraph (2) of subsection (i).

(1)(2) Except as provided in paragraph (2) of this subsection and section 3805 of this title, the
decision, including the findings and determinations, of the presiding officer issued under
subsection (h) of this section are final.

(2)(A)(i) Except as provided in clause (ii) of this subparagraph, within 30 days after the presiding
officer issues a decision under subsection (h) of this section, any person determined in such
decision to be liable under section 3802 of this title may appeal such decision to the authority
head.

(ii) If, within the 30-day period described in clause (i) of this subparagraph, a person determined
to be liable under this chapter requests the authority head for an extension of such 30-day period
to file an appeal of a decision issued by the presiding officer under subsection (h) of this section,
the authority head may extend such period if such person demonstrates good cause for such
extension.

(B) Any authority head reviewing under this section the decision, findings, and determinations of
a presiding officer shall not consider any objection that was not raised in the hearing conducted
pursuant to subsection (f) of this section unless a demonstration is made of extraordinary
circumstances causing the failure to raise the objection. If any party demonstrates to the
satisfaction of the authority head that additional evidence not presented at such hearing is
material and that there were reasonable grounds for the failure to present such evidence at such
hearing, the authority head shall remand the matter to the presiding officer for consideration of
such additional evidence.

(C) The authority head may affirm, reduce, reverse, compromise, remand, or settle any penalty
or assessment determined by the presiding officer pursuant to this section. The authority head
shall promptly send to each party to the appeal a copy of the decision of the authority head and a
statement describing the right of any person determined to be liable under section 3802 of this
title to judicial review under section 3805 of this title.

(1) The reviewing official has the exclusive authority to compromise or settle any allegations of
liability under section 3802 of this title against a person without the consent of the presiding
officer at any time after the date on which the reviewing official is permitted to refer allegations
of liability to a presiding officer under subsection (b) of this section and prior to the date on
which the presiding officer issues a decision under subsection (h) of this section. Any such
compromise or settlement shall be in writing.

§ 3804. Subpoena authority
(a) For the purposes of an investigation under section 3803(a)(1) of this title, an

investigating official is authorized to require by subpoena the production of all information,
documents, reports, answers, records, accounts, papers, and data not otherwise reasonably
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available to the authority.

(b) For the purposes of conducting a hearing under section 3803(f) of this title, a
presiding officer is authorized—
(1) to administer oaths or affirmations; and
(2) to require by subpoena the attendance and testimony of witnesses and the
production of all information, documents, reports, answers, records, accounts, papers, and
other data and documentary evidence which the presiding officer considers relevant and
material to the hearing.

(c) In the case of contumacy or refusal to obey a subpoena issued pursuant to subsection
(@) or (b) of this section, the district courts of the United States shall have jurisdiction to issue an
appropriate order for the enforcement of any such subpoena. Any failure to obey such order of
the court is punishable by such court as contempt. In any case in which an authority seeks the
enforcement of a subpoena issued pursuant to subsection (a) or (b) of this section, the authority
shall request the Attorney General to petition any district court in which a hearing under this
chapter is being conducted, or in which the person receiving the subpoena resides or conducts
business, to issue such an order.

8§ 3805. Judicial review

(@)(1) A determination by a reviewing official under section 3803 of this title shall be
final and shall not be subject to judicial review.

(2) Unless a petition is filed under this section, a determination under section 3803 of this
title that a person is liable under section 3802 of this title shall be final and shall not be subject to
judicial review.

(b)(1)(A) Any person who has been determined to be liable under section 3802 of this
title pursuant to section 3803 of this title may obtain review of such determination in—
(1) the United States district court for the district in which such person resides or
transacts business;
(ii) the United States district court for the district in which the claim or statement
upon which the determination of liability is based was made, presented, or submitted; or
(iii) the United States District Court for the District of Columbia.

(B) Such review may be obtained by filing in any such court a written petition that such
determination be modified or set aside. Such petition shall be filed—
(i) only after such person has exhausted all administrative remedies under this
chapter; and
(i) within 60 days after the date on which the authority head sends such person a
copy of the decision of such authority head under section 3803(i)(2) of this title.

(2) The clerk of the court shall transmit a copy of a petition filed under paragraph (1) of

this subsection to the authority and to the Attorney General. Upon receipt of the copy of such
petition, the authority shall transmit to the Attorney General the record in the proceeding
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resulting in the determination of liability under section 3802 of this title. Except as otherwise
provided in this section, the district courts of the United States shall have jurisdiction to review
the decision, findings, and determinations in issue and to affirm, modify, remand for further
consideration, or set aside, in whole or in part, the decision, findings, and determinations of the
authority, and to enforce such decision, findings, and determinations to the extent that such
decision, findings, and determinations are affirmed or modified.

(c) The decisions, findings, and determinations of the authority with respect to questions
of fact shall be final and conclusive, and shall not be set aside unless such decisions, findings,
and determinations are found by the court to be unsupported by substantial evidence. In
concluding whether the decisions, findings, and determinations of an authority are unsupported
by substantial evidence, the court shall review the whole record or those parts of it cited by a
party, and due account shall be taken of the rule of prejudicial error.

(d) Any district court reviewing under this section the decision, findings, and
determinations of an authority shall not consider any objection that was not raised in the hearing
conducted pursuant to section 3803(f) of this title unless a demonstration is made of
extraordinary circumstances causing the failure to raise the objection. If any party demonstrates
to the satisfaction of the court that additional evidence not presented at such hearing is material
and that there were reasonable grounds for the failure to present such evidence at such hearing,
the court shall remand the matter to the authority for consideration of such additional evidence.

(e) Upon a final determination by the district court that a person is liable under section
3802 of this title, the court shall enter a final judgment for the appropriate amount in favor of the
United States.

8§ 3806. Collection of civil penalties and assessments

(a) The Attorney General shall be responsible for judicial enforcement of any civil
penalty or assessment imposed pursuant to the provisions of this chapter.

(b) Any penalty or assessment imposed in a determination which has become final
pursuant to this chapter may be recovered in a civil action brought by the Attorney General. In
any such action, no matter that was raised or that could have been raised in a hearing conducted
under section 3803(f) of this title or pursuant to judicial review under section 3805 of this title
may be raised as a defense, and the determination of liability and the determination of amounts
of penalties and assessments shall not be subject to review.

(c) The district courts of the United States shall have jurisdiction of any action
commenced by the United States under subsection (b) of this section.

(d) Any action under subsection (b) of this section may, without regard to venue
requirements, be joined and consolidated with or asserted as a counterclaim, cross-claim, or
setoff by the United States in any other civil action which includes as parties the United States
and the person against whom such action may be brought.
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(e) The United States Court of Federal Claims shall have jurisdiction of any action under
subsection (b) of this section to recover any penalty or assessment if the cause of action is
asserted by the United States as a counterclaim in a matter pending in such court.

() The Attorney General shall have exclusive authority to compromise or settle any
penalty or assessment the determination of which is the subject of a pending petition pursuant to
section 3805 of this title or a pending action to recover such penalty or assessment pursuant to
this section.

(9)(1) Except as provided in paragraph (2) of this subsection, any amount of penalty or
assessment collected under this chapter shall be deposited as miscellaneous receipts in the
Treasury of the United States.

(2)(A) Any amount of a penalty or assessment imposed by the United States Postal
Service under this chapter shall be deposited in the Postal Service Fund established by section
2003 of title 39.

(B) Any amount of a penalty or assessment imposed by the Secretary of Health and
Human Services under this chapter with respect to a claim or statement made in connection with
old age and survivors benefits under title 11 of the Social Security Act shall be deposited in the
Federal Old-Age and Survivors Insurance Trust Fund.

(C) Any amount of a penalty or assessment imposed by the Secretary of Health and
Human Services under this chapter with respect to a claim or statement made in connection with
disability benefits under title 11 of the Social Security Act shall be deposited in the Federal
Disability Insurance Trust Fund.

(D) Any amount of a penalty or assessment imposed by the Secretary of Health and
Human Services under this chapter with respect to a claim or statement made in connection with
benefits under part A of title XVI11 of the Social Security Act shall be deposited in the Federal
Hospital Insurance Trust Fund.

(E) Any amount of a penalty or assessment imposed by the Secretary of Health and
Human Services under this chapter with respect to a claim or statement made in connection with
benefits under part B of title XV1II of the Social Security Act shall be deposited in the Federal
Supplementary Medical Insurance Trust Fund.

8§ 3807. Right to administrative offset

(a) The amount of any penalty or assessment which has become final under section 3803
of this title, or for which a judgment has been entered under section 3805(e) or 3806 of this title,
or any amount agreed upon in a settlement or compromise under section 3803(j) or 3806(f) of
this title, may be collected by administrative offset under section 3716 of this title, except that an
administrative offset may not be made under this subsection against a refund of an overpayment
of Federal taxes, then or later owing by the United States to the person liable for such penalty or
assessment.
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(b) All amounts collected pursuant to this section shall be remitted to the Secretary of the
Treasury for deposit in accordance with section 3806(g) of this title.

§ 3808. Limitations

(@) A hearing under section 3803(d)(2) of this title with respect to a claim or statement
shall be commenced within 6 years after the date on which such claim or statement is made,
presented, or submitted.

(b) A civil action to recover a penalty or assessment under section 3806 of this title shall
be commenced within 3 years after the date on which the determination of liability for such
penalty or assessment becomes final.

(c) If at any time during the course of proceedings brought pursuant to this chapter the
authority head receives or discovers any specific information regarding bribery, gratuities,
conflict of interest, or other corruption or similar activity in relation to a false claim or statement,
the authority head shall immediately report such information to the Attorney General, and in the
case of an authority in which an Office of Inspector General is established by the Inspector
General Act of 1978 or by any other Federal law, to the Inspector General of that authority.

§ 3809. Regulations

Within 180 days after the date of enactment of this chapter [Oct. 21, 1986], each
authority head shall promulgate rules and regulations necessary to implement the provisions of
this chapter. Such rules and regulations shall—

(1) ensure that investigating officials and reviewing officials are not responsible
for conducting the hearing required in section 3803(f) of this title, making the
determinations required by subsections (f) and (h) of section 3803 of this title, or making
collections under section 3806 of this title; and

(2) require a reviewing official to include in any notice required by section
3803(a)(2) of this title a statement which specifies that the reviewing official has
determined that there is a reasonable prospect of collecting, from a person with respect to
whom the reviewing official is referring allegations of liability in such notice, the amount
for which such person may be liable.

[8 3810. Repealed. Pub.L. 104-66, Title 111, § 3001(c)(1), Dec. 21, 1995, 109 Stat. 734]
§ 3811. Effect on other law

(a) This chapter does not diminish the responsibility of any agency to comply with the
provisions of chapter 35 of title 44.

(b) This chapter does not supersede the provisions of section 3512 of title 44.

(c) For purposes of this section, the term “agency” has the same meaning as in Section

32



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3806&FindType=Y&ReferencePositionType=S&ReferencePosition=16f4000091d86

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3803&FindType=Y&ReferencePositionType=S&ReferencePosition=4be3000003be5

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3806&FindType=Y

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3803&FindType=Y&ReferencePositionType=S&ReferencePosition=ae0d0000c5150

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3803&FindType=Y&ReferencePositionType=S&ReferencePosition=ae0d0000c5150

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3803&FindType=Y&ReferencePositionType=S&ReferencePosition=f383000077b35

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3806&FindType=Y

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3803&FindType=Y&ReferencePositionType=S&ReferencePosition=d86d0000be040

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=31USCAS3803&FindType=Y&ReferencePositionType=S&ReferencePosition=d86d0000be040

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=44USCAS3512&FindType=Y

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=44USCAS3502&FindType=Y&ReferencePositionType=S&ReferencePosition=f1c50000821b0



3502(1) of title 44.
§ 3812. Prohibition against delegation
Any function, duty, or responsibility which this chapter specifies be carried out by the

Attorney General or an Assistant Attorney General designated by the Attorney General, shall not
be delegated to, or carried out by, any other officer or employee of the Department of Justice.
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SEC. 819. MODIFICATION OF LIMITATIONS ON PROCUREMENT OF
PHOTOVOLTAIC DEVICES BY THE DEPARTMENT OF DEFENSE.
Subsection (b)(1) of section 846 of the Ike Skelton National Defense Authorization Act
for Fiscal Year 2011 (Public Law 111-383; 124 Stat. 4285; 10 U.S.C. 2534 note) is amended by

striking “and” at the end and inserting “or”.

Section-by-Section Analysis

The proposal would modify existing law to provide additional acquisition opportunities
for the Department of Defense with respect to photovoltaic devices.

Changes to Existing Law: This proposal would make the following changes to section 846 of
the Ike Skelton National Defense Authorization Act for Fiscal Year 2011 (Public Law 111-383;
124 Stat. 4285; 10 U.S.C. 2534 note):

SEC. 846. PROCUREMENT OF PHOTOVOLTAIC DEVICES.

(a) CoNTRACT REQUIREMENT.—The Secretary of Defense shall ensure that each contract
described in subsection (b) awarded by the Department of Defense includes a provision requiring
the photovoltaic devices provided under the contract to comply with the Buy American Act (41
U.S.C. 10a et seq.), subject to the exceptions to that Act provided in the Trade Agreements Act
of 1979 (19 U.S.C. 2501 et seq.) or otherwise provided by law.

(b) CoNTRACTS DESCRIBED.—The contracts described in this subsection include energy
savings performance contracts, utility service contracts, land leases, and private housing
contracts, to the extent that such contracts result in ownership of photovoltaic devices by the
Department of Defense. For the purposes of this section, the Department of Defense is deemed to
own a photovoltaic device if the device is—

(1) installed on Department of Defense property or in a facility owned by the
Department of Defense; and or

(2) reserved for the exclusive use of the Department of Defense for the full
economic life of the device.

(c) DEFINITION OF PHOTOVOLTAIC DEVICES.—In this section, the term “photovoltaic
devices™ means devices that convert light directly into electricity through a solid-state,
semiconductor process.
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SEC. 1048. REPEAL AND MODIFICATION OF REPORTING REQUIREMENTS.

(a) TiTLE 10, UNITED STATES CoDE.—Title 10, United States Code, is amended as

follows:

form.”.

(1) Section 1073b is repealed.

(2) The table of sections at the beginning of chapter 55 is amended by striking the
item relating to section 1073b.

(b) NATIONAL DEFENSE AUTHORIZATION ACTS.—

(1) FiscAL YEAR 2013.—Section 112 of the Nation Defense Authorization Act for
Fiscal Year 2013 (Public Law 112-239; 126 Stat. 1654) is repealed.

(2) FiscAL YEAR 2012.—Subsection (b) of section 1043 of the National Defense
Authorization Act for Fiscal Year 2012 (Public Law 112-81; 125 Stat. 1576), as most
recently amended by section 1054 of the National Defense Authorization Act for Fiscal
Year 2014 (Public Law 113-66; 127 Stat. 861), is amended to read as follows:

“(b) FORM OF REPORTS.—ANnNY report under subsection (a) may be submitted in classified

(3) FIscAL YEAR 2008.—Section 330(e)(1) of the National Defense Authorization
Act for Fiscal Year 2008 (Public Law 110-181; 122 Stat. 68), as most recently amended
by section 332 of the National Defense Authorization Act for Fiscal Year 2013 (Public
Law 112-239; 126 Stat. 1697), is amended by adding at the end the following new
sentence: “However, a report is not required under this paragraph for any fiscal year
during which the Secretary concerned did not use the authority in subsection (a).”.

(4) FIscAL YEAR 2004.—Subsection (d) of section 2808 of the Military

Construction Authorization Act for Fiscal Year 2004 (division B of Public Law 108-136;
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117 Stat. 1723), as most recently amended by section 2808 of the Military Construction

Authorization Act for Fiscal Year 2014 (division B of Public Law 113-66; 127 Stat.

1012), is amended—

(A) in the heading, by striking “QUARTERLY” and inserting “ANNUAL”;
(B) in paragraph (1)—
(1) by striking “fiscal-year quarter” and inserting “fiscal year”; and
(i1) by striking “quarter” and inserting “fiscal year”; and
(C) in paragraph (2), by striking “all of the quarterly reports that were”
and inserting “the report”.

(c) INCLUSION OF EXTREMITY TRAUMA AND AMPUTATION CENTER OF EXCELLENCE
ANNUAL REPORT IN THE DEPARTMENT OF VETERANS AFFAIRS AND DEPARTMENT OF DEFENSE
JOINT ANNUAL REPORT ON HEALTH CARE COORDINATION AND SHARING ACTIVITIES.—

(1) Section 723 of the Duncan Hunter National Defense Authorization Act for

Fiscal Year 2009 (Public Law 110-417; 122 Stat. 4508) is amended by striking

subsection (d).

(2) Section 8111(f) of title 38, United States Code, is amended by adding at the
end the following new paragraph:

“(6) The two Secretaries shall include in the annual report under this subsection a report
on the activities of the Center of Excellence in the Mitigation, Treatment, and Rehabilitation of
Traumatic Extremity Injuries and Amputations (established pursuant to section 723 of the
Duncan Hunter National Defense Authorization Act for Fiscal Year 2009) during the one-year
period ending on the date of such report. Such report shall include a description of the activities

of the center and an assessment of the role of such activities in improving and enhancing the





efforts of the Department of Defense and the Department of Veterans Affairs for the mitigation,
treatment, and rehabilitation of traumatic extremity injuries and amputations.”.
Section-by-Section Analysis

This proposal represents the Department of Defense’s latest effort to reduce the burden of
recurring reporting requirements on the Department while ensuring that the Congress continues
to receive the information it requires.

This proposal would repeal the statutory requirement for the submission of various
recurring reports currently required by law. These proposed repeals would allow the Department
to employ its finite resources more efficiently and would improve Congress's ability to conduct
effective oversight by focusing that effort on reports of substantial importance and utility.

The Department will provide in a separate document specific information regarding each
reporting requirement proposed for repeal.

Budget Implications: This proposal would reduce the cost to the Department of Defense and
the Department of Energy of producing recurring reports for Congress.

Changes to Existing Law: This proposal would amend title 10, United States Code, annual
defense authorization Acts, and other laws as follows:

TITLE 10, UNITED STATES CODE






National Defense Authorization Act for Fiscal Year 2013
(Public Law 112-239)






National Defense Authorization Act for Fiscal Year 2012
(Public Law 112-81)

SEC. 1043. ANNUAL REPORT ON THE PLAN FOR THE NUCLEAR WEAPONS
STOCKPILE, NUCLEAR WEAPONS COMPLEX, NUCLEAR WEAPONS
DELIVERY SYSTEMS, AND NUCLEAR WEAPONS COMMAND AND
CONTROL SYSTEM.

(a) REPORT REQUIRED.—

(1) IN GENERAL.—Not later than 30 days after the submission to Congress of the
budget of the President under section 1105(a) of title 31, United States Code, for each of
fiscal years 2013 through 2019, the President, in consultation with the Secretary of
Defense and the Secretary of Energy, shall transmit to the congressional defense
committees, the Committee on Foreign Relations of the Senate, and the Committee on
Foreign Affairs of the House of Representatives a detailed report on the plan for the
nuclear weapons stockpile, nuclear weapons complex, nuclear weapons delivery systems,
and nuclear weapons command and control system.

(2) ELEMENTS.—Each report required under paragraph (1) shall include the
following:

(A) A detailed description of the plan to enhance the safety, security, and
reliability of the nuclear weapons stockpile of the United States.

(B) A detailed description of the plan to sustain and modernize the nuclear
weapons complex, including improving the safety of facilities, modernizing the
infrastructure, and maintaining the key capabilities and competencies of the
nuclear weapons workforce, including designers and technicians.

(C) A detailed description of the plan to maintain, modernize, and replace
delivery systems for nuclear weapons.

(D) A detailed description of the plan to sustain and modernize the nuclear
weapons command and control system.

(E) A detailed description of any plans to retire, dismantle, or eliminate
any nuclear warheads or bombs, nuclear weapons delivery systems, or any
platforms (including silos and submarines) which carry such nuclear warheads,
bombs, or delivery systems.

(F) In accordance with paragraph (3), a detailed estimate of the budget
requirements associated with sustaining and modernizing the nuclear deterrent of
the United States and the nuclear weapons stockpile of the United States,
including the costs associated with the plans outlined under subparagraphs (A)
through (E), over the 10-year period following the date of the report, including the
applicable and appropriate costs associated with the procurement, military





construction, operation and maintenance, and research, development, test, and

evaluation accounts of the Department of Defense.

(G) A detailed description of the steps taken to implement the plan
submitted in the previous year, including previous year.

(3) BUDGET ESTIMATE CONTENTS AND METHODOLOGY.—Each budget estimate
under paragraph (2)(F) shall include a detailed description of the costs included in such
estimate and the methodology used to create such estimate.

(4) EXTENSION OF DEADLINE FOR REPORT.—

(A) IN GENERAL.—Subject to subparagraph (B), if the Secretary of
Defense and the Secretary of Energy jointly determine that a report required by
paragraph (1) for a fiscal year will not be able to be transmitted to the committees
specified in that paragraph by the time required under that paragraph, such
Secretaries shall—

(i) promptly, and before the submission to Congress of the budget

of the President for that fiscal year under section 1105(a) of title 31,

United States Code, notify those committees of the expected date for the

transmission of the report; and

(i) not later than 30 days after the submission of that budget to

Congress, provide a briefing to those committees on the content of the

report.

(B) LimITATION.—In no case may the President transmit a report required
by paragraph (1) for a fiscal year to the committees specified in that paragraph
later than 60 days after the submission to Congress of the budget of the President
for that fiscal year.

(b) FOrRM OF REPORTS.—ANY report under subsection (a) may be submitted in classified

form.

(c) CoMPTROLLER GENERAL REVIEW.—The Comptroller General of the United States
shall—
(1) review each report under subsection (a) for accuracy and completeness with
respect to the matters described in paragraphs (2)(F) and (3) of such subsection; and
(2) not later than 180 days after the date on which such report under subsection
(a) is submitted, submit to the congressional defense committees a summary of each such
review.

National Defense Authorization Act for Fiscal Year 2008
(Public Law 110-181)

SEC. 330. PILOT PROGRAM FOR AVAILABILITY OF WORKING-CAPITAL FUNDS
FOR CERTAIN PRODUCT IMPROVEMENTS.





(a) IN GENERAL.—Notwithstanding section 2208 of title 10, United States Code, the
Secretary of the Army, the Secretary of the Navy, and the Secretary of the Air Force (in this
section referred to as the ‘Secretary concerned”) may use a working capital fund established
pursuant to that section for expenses directly related to conducting a pilot program for a product
improvement described in subsection (b).

(b) PRODUCT IMPROVEMENT.—A product improvement covered by the pilot program is
the procurement and installation of a retrofit, modernization, upgrade, or rebuild of a component
or subsystem of a weapon system platform or major end item that would improve the reliability,
availability, and maintainability, extend the useful life, enhance safety, lower maintenance costs,
or provide performance enhancement of the weapon system platform or major end item.

(c) LIMITATION ON CERTAIN PROJECTS.—Funds may not be used under subsection (a)
for—
(1) any product improvement that significantly changes the capability of an end
item; or
(2) any component with an estimated total cost in excess of $1,000,000.

(d) LIMITATION IN FISCAL YEAR PENDING TIMELY REPORT.—If during any fiscal year the
report required by paragraph (1) of subsection (e) is not submitted by the Secretary concerned by
the date specified in paragraph (3) of that subsection, funds may not be used by the Secretary
concerned under subsection (a) in such fiscal year during the period—

(1) beginning on the date specified in paragraph (3) of subsection (e); and
(2) ending on the date of the submittal of the report under paragraph (1) of
subsection (e).

(e) ANNUAL REPORT.—

(1) IN GENERAL.—Each fiscal year, the Secretary concerned, shall submit to the
congressional defense committees a report on the use of the authority in subsection (a)
during the preceding fiscal year. However, a report is not required under this paragraph
for any fiscal year during which the Secretary concerned did not use the authority in
subsection (a).

(2) RECOMMENDATION.—In the case of the report required to be submitted under
paragraph (1) during fiscal year 2017, the report shall include the recommendation of the
Secretary concerned regarding whether the authority under subsection (a) should be made
permanent.

(3) DEADLINE FOR SUBMITTAL.—The report required by paragraph (1) in a fiscal
year shall be submitted not later than 45 days after the date of the submittal to Congress
of the budget of the President for the succeeding fiscal year pursuant to section 1105 of
title 31, United States Code.

(F) SUNSET.—The authority under subsection (a) shall expire on October 1, 2018.

Military Construction Authorization Act for Fiscal Year 2004
(division B of Public Law 108-136)





SEC. 2808. TEMPORARY, LIMITED AUTHORITY TO USE OPERATION AND

MAINTENANCE FUNDS FOR CONSTRUCTION PROJECTS OUTSIDE

THE UNITED STATES.

(a) TEMPORARY AUTHORITY.—The Secretary of Defense may obligate appropriated funds
available for operation and maintenance to carry out, inside the area of responsibility of the
United States Central Command or certain countries in the area of responsibility of the United
States Africa Command, a construction project that the Secretary determines meets each of the
following conditions:

(1) The construction is necessary to meet urgent military operational requirements
of a temporary nature involving the use of the Armed Forces in support of a declaration
of war, the declaration by the President of a national emergency under section 201 of the
National Emergencies Act (50 U.S.C. 1621), or a contingency operation.

(2) The construction is not carried out at a military installation where the United
States is reasonably expected to have a long-term presence, unless the military
installation is located in Afghanistan, for which projects using this authority may be
carried out at installations deemed as supporting a long-term presence.

(3) The United States has no intention of using the construction after the
operational requirements have been satisfied.

(4) The level of construction is the minimum necessary to meet the temporary
operational requirements.

(b) NOTIFICATION OF OBLIGATION OF FUNDS.—Before using appropriated funds available
for operation and maintenance to carry out a construction project outside the United States that
has an estimated cost in excess of the amounts authorized for unspecified minor military
construction projects under section 2805(c) of title 10, United States Code, the Secretary of
Defense shall submit to the congressional committees specified in subsection (f) a notice
regarding the construction project. The project may be carried out only after the end of the 10-
day period beginning on the date the notice is received by the committees or, if earlier, the end of
the 7-day period beginning on the date on which a copy of the notification is provided in an
electronic medium pursuant to section 480 of title 10, United States Code. The notice shall
include the following:

(1) Certification that the conditions specified in subsection (a) are satisfied with
regard to the construction project.

(2) A description of the purpose for which appropriated funds available for
operation and maintenance are being obligated.

(3) All relevant documentation detailing the construction project.

(4) An estimate of the total amount obligated for the construction.

(c) ANNUAL LIMITATION ON USe OF AUTHORITY.—(1) The total cost of the construction
projects carried out under the authority of this section using, in whole or in part, appropriated
funds available for operation and maintenance shall not exceed $100,000,000 between October
1, 2013, and the earlier of December 31, 2014, or the date of enactment of an Act authorizing
funds for military activities of the Department of Defense for fiscal year 2015.

(2) Notwithstanding paragraph (1), the Secretary of Defense may authorize the obligation
under this section of not more than an additional $10,000,000 of appropriated funds available for
operation and maintenance for a fiscal year if the Secretary determines that the additional funds
are needed for costs associated with contract closeouts





(d) QUARTEREY ANNUAL REPORT.—(1) Not later than 45 days after the end of each
fiscal-yearquarter fiscal year during which appropriated funds available for operation and
maintenance are obligated or expended to carry out construction projects outside the United
States, the Secretary of Defense shall submit to the congressional committees specified in
subsection (f) a report on the worldwide obligation and expenditure during that guarter fiscal
year of appropriated funds for such construction projects.

(2) The ability to use this section as authority during a fiscal year to obligate appropriated
funds available for operation and maintenance to carry out construction projects outside the
United States shall commence for that fiscal year only after the date on which the Secretary of
Defense submits to the congressional committees specified in subsection (f) aH-ef-the-guarterly
reports-that-were the report required under paragraph (1) for the preceding fiscal year.

(e) RELATION TO OTHER AUTHORITIES.—The temporary authority provided by this
section, and the limited authority provided by section 2805(c) of title 10, United States Code, to
use appropriated funds available for operation and maintenance to carry out a construction
project are the only authorities available to the Secretary of Defense and the Secretaries of the
military departments to use appropriated funds available for operation and maintenance to carry
out construction projects.

(f) CONGRESSIONAL COMMITTEES.—The congressional committees referred to in this
section are the following:

(1) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the Senate.

(2) The Committee on Armed Services and the Subcommittee on Defense and the

Subcommittee on Military Construction, Veterans Affairs, and Related Agencies of the

Committee on Appropriations of the House of Representatives.

(9) EFFECT OF FAILURE TO SUBMIT PROJECT NOTIFICATIONS.—If the advance notice of
the proposed obligation of funds for a construction project required by subsection (b) is not
submitted to the congressional committees specified in subsection (f) by the required date,
appropriated funds available for operation and maintenance may not be obligated or expended
after that date under the authority of this section to carry out construction projects outside the
United States until the date on which the notice is finally submitted.

(h) EXPIRATION OF AUTHORITY.—The authority to obligate funds under this section
expires on the later of—

(1) December 31, 2014; or
(2) the date of the enactment of an Act authorizing funds for military construction

for fiscal year 2015.

(i) CERTAIN COUNTRIES IN THE AREA OF RESPONSIBILITY OF UNITED STATES AFRICA
CoMMAND DEFINED.—In this section, the term “certain countries in the area of responsibility of
the United States Africa Command” means Kenya, Somalia, Ethiopia, Djibouti, Seychelles,
Burundi, and Uganda.

Duncan Hunter National Defense Authorization Act for Fiscal Year 2009
(Public Law 110-417)





SEC. 723. CENTER OF EXCELLENCE IN THE MITIGATION, TREATMENT, AND
REHABILITATION OF TRAUMATIC EXTREMITY INJURIES AND
AMPUTATIONS.

(a) IN GENERAL.—The Secretary of Defense and the Secretary of Veterans Affairs shall
jointly establish a center of excellence in the mitigation, treatment, and rehabilitation of
traumatic extremity injuries and amputations.

(b) PARTNERSHIPS.—The Secretary of Defense and the Secretary of Veterans Affairs
shall jointly ensure that the center collaborates with the Department of Defense, the Department
of Veterans Affairs, institutions of higher education, and other appropriate public and private
entities (including international entities) to carry out the responsibilities specified in subsection

(c).

(c) ResponsiBILITIES.—The center shall have the responsibilities as follows:

(1) To implement a comprehensive plan and strategy for the Department of
Defense and the Department of Veterans Affairs for the mitigation, treatment, and
rehabilitation of traumatic extremity injuries and amputations.

(2) To conduct research to develop scientific information aimed at saving injured
extremities, avoiding amputations, and preserving and restoring the function of injured
extremities. Such research shall address military medical needs and include the full range
of scientific inquiry encompassing basic, translational, and clinical research.

(3) To carry out such other activities to improve and enhance the efforts of the
Department of Defense and the Department of Veterans Affairs for the mitigation,
treatment, and rehabilitation of traumatic extremity injuries and amputations as the
Secretary of Defense and the Secretary of Veterans Affairs consider appropriate.

TITLE 38, UNITED STATES CODE

88111. Sharing of Department of Veterans Affairs and Department of Defense health care
resources

10
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(F) ANNUAL JOINT REPORT.—(1) At the time the President's budget is transmitted to
Congress in any year pursuant to section 1105 of title 31, the two Secretaries shall submit to
Congress a joint report on health care coordination and sharing activities under this section
during the fiscal year that ended during the previous calendar year.

(2) Each report under this section shall include the following:

(A) The guidelines prescribed under subsection (e) (and any revision of such
guidelines).

(B) The assessment of further opportunities identified by the Department of
Veterans Affairs-Department of Defense Joint Executive Committee under subsection
(d)(3) of section 320 of this title for the sharing of health-care resources between the two
Departments.

(C) Any recommendation made by that committee under subsection (c)(2) of that
section during that fiscal year.

(D) A review of the sharing agreements entered into under subsection (e) and a
summary of activities under such agreements during such fiscal year and a description of
the results of such agreements in improving access to, and the quality and cost
effectiveness of, the health care provided by the Veterans Health Administration and the
Military Health System to the beneficiaries of both Departments.

(E) A summary of other planning and activities involving either Department in
connection with promoting the coordination and sharing of Federal health-care resources
during the preceding fiscal year.

(F) Such recommendations for legislation as the two Secretaries consider
appropriate to facilitate the sharing of health-care resources between the two
Departments.

(3) In addition to the matters specified in paragraph (2), the two Secretaries shall include
in the annual report under this subsection an overall status report of the progress of health
resources sharing between the two Departments as a consequence of subtitle C of title V11 of the
Bob Stump National Defense Authorization Act for Fiscal Year 2003 (Public Law 107-314) and
of other sharing initiatives taken during the period covered by the report. Such status report shall
indicate the status of such sharing and shall include appropriate data as well as analyses of that
data. The annual report shall include the following:

(A) Enumerations and explanations of major policy decisions reached by the two
Secretaries during the period covered by the report period with respect to sharing
between the two Departments.

(B) A description of progress made in new ventures or particular areas of sharing
and coordination that would be of policy interest to Congress consistent with the intent of
such subtitle.

(C) A description of enhancements of access to care of beneficiaries of both
Departments that came about as a result of new sharing approaches brought about by
such subtitle.

(D) A description of proposals for which funds are provided through the joint
incentives program under subsection (d), together with a description of their results or
status at the time of the report, including access improvements, savings, and quality-of-

11





care enhancements they brought about, and a description of any additional use of funds

made available under subsection (d).

(4) In addition to the matters specified in paragraphs (2) and (3), the two Secretaries shall
include in the annual report under this subsection for each year through 2008 the following:

(A) A description of the measures taken, or planned to be taken, to implement the
health resources sharing project under section 722 of the Bob Stump National Defense
Authorization Act for Fiscal Year 2003 (Public Law 107-314) and any cost savings
anticipated, or cost sharing achieved, at facilities participating in the project, including
information on improvements in access to care, quality, and timeliness, as well as
impediments encountered and legislative recommendations to ameliorate such
impediments.

(B) A description of the use of the waiver authority provided by section 722(d)(1)
of the Bob Stump National Defense Authorization Act for Fiscal Year 2003 (Public Law
107-314), including-

(i) a statement of the numbers and types of requests for waivers under that
section of administrative policies that have been made during the period covered
by the report and, for each such request, an explanation of the content of each
request, the intended purpose or result of the requested waiver, and the disposition
of each request; and

(ii) descriptions of any new administrative policies that enhance the
success of the project.

(5) In addition to the matters specified in paragraphs (2), (3), and (4), the two Secretaries
shall include in the annual report under this subsection for each year through 2009 a report on the
pilot program for graduate medical education under section 725 of the Bob Stump National
Defense Authorization Act for Fiscal Year 2003 (Public Law 107-314), including activities
under the program during the preceding year and each Secretary's assessment of the efficacy of
providing education and training under that program.

(6) The two Secretaries shall include in the annual report under this subsection a report
on the activities of the Center of Excellence in the Mitigation, Treatment, and Rehabilitation of
Traumatic Extremity Injuries and Amputations (established pursuant to section 723 of the
Duncan Hunter National Defense Authorization Act for Fiscal Year 2009) during the one-year
period ending on the date of such report. Such report shall include a description of the activities
of the center and an assessment of the role of such activities in improving and enhancing the
efforts of the Department of Defense and the Department of Veterans Affairs for the mitigation,
treatment, and rehabilitation of traumatic extremity injuries and amputations.
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SEC. 804. PERMANENT AUTHORITY FOR USE OF SIMPLIFIED ACQUISITION
PROCEDURES FOR CERTAIN COMMERCIAL ITEMS.
Section 4202 of the Clinger-Cohen Act of 1996 (division D of Public Law 104-106; 10
U.S.C. 2304 note) is amended by striking subsection (e).
Section-by-Section Analysis

This proposal would amend section 4202 of the Clinger-Cohen Act of 1996 (div. D of
P.L. 104-106; 10 U.S.C. 2304 note) by repealing the termination date in subsection (e). Section
4202 authorized the use of simplified acquisition procedures—previously allowed for small
purchases—for commercial items not exceeding $5 million under the Test Program for Certain
Commercial Items (test program)®. Section 4202 established this authority for an initial period
of 3 years. The test program aimed to simplify the contracting process by providing contracting
officers with additional procedural discretion and flexibility for the acquisition of commercial
items. Since being enacted, Congress has extended this authority eight separate times, and it is
now set to expire on January 1, 2015. On two occasions, the authority has expired, leaving
contracting officers uncertain as to which procedures they may apply to their in-process
procurements. The authority expired for 28 days in 2008. The authority expired again on
January 1, 2012, when the authority was not extended in time. The timeframe of authority with a
January 1% expiration could be problematic if the NDAA is not enacted by the beginning of the
calendar year.

For the FY 2013 legislative proposal cycle, the Department requested permanent
authority in OLC 296, Permanent Authority for Use of Simplified Acquisition Procedures for
Certain Commercial Items, which was transmitted to Congress on April 6, 2012. The FY 2013
NDAA (P.L. 112-239), enacted on January 2, 2013, contained Section 822, Extension of
authority for use of simplified acquisition procedures for certain commercial items. Congress
extended the authority for use of the test program retroactively from January 1, 2012, to
January 1, 2015.

Earlier this year, the Government Accountability Office (GAO) submitted a report to
Congress (GAO-14-178, February 4, 2014), discussing the use of the test authority by the
Department and two civilian agencies (the Departments of Homeland Security and the Interior).
GAO found that the test program reduced contracting lead time and administrative burdens with
manageable risks. The GAO noted that agencies’ use of the test program is small, relatively
speaking, and recommended that DOD, DHS, and DOI “collect and assess data to determine
whether their agencies are using the simplified procedures authorized by the test program to the
maximum extent practicable, as required by the Federal Acquisition Regulation.” Of particular
note, DHS and DOI both pointed out that the temporary nature of the test program hindered its
use and recommended the authority be made permanent.”

The use of this authority has been extremely beneficial to the Department and civilian
agencies and will continue to be so given the current budgetary limitations for resources. This





authority, which provides flexibility to streamline acquisition processes for certain commercial
items, allows contracting activities to better use their limited resources and provides an essential
tool for acquisitions in support of Continental United States operations as well as contingency
contracting operations Outside the Continental United States (OCONUS). The test program
provides benefits in terms of reducing lead time and administrative workload and enables faster
delivery of much needed supplies and equipment to the Warfighter. For example, the U.S. Army
Contracting Command Rock Island Contracting Center, which provides reach-back support to
the theater, used this authority to execute several contract requirements in direct support of the
United States Central Command (CENTCOM) theater of operations in FY 2011. Without this
authority, the procurement lead time would have doubled. This could have led to mission failure
in OCONUS contingency operations, particularly those in the CENTCOM theater of operations.
In addition, this authority is extremely beneficial in responding to domestic crises such as
Hurricane Katrina, Midwest flooding, and recent tornados.

Budget Implications: None. This proposal simply requests the authority to use simplified

acquisition procedures for certain commercial items be made permanent. The proposal only
addresses procurement processes and not amounts appropriated for procurement of items or

services.

Changes to Existing Law: This proposal would amend section 4202 of the Clinger-Cohen Act
of 1996 (division D of Public Law 104-106; 10 U.S.C. 2304 note) by striking subsection (e), as
follows:

SEC. 4202. APPLICATION OF SIMPLIFIED PROCEDURES TO CERTAIN
COMMERCIAL ITEMS.

(a * k *

EE S S e S

[(e) EFFECTIVE DATE.—The authority to issue solicitations for purchases of commercial
items in excess of the simplified acquisition threshold pursuant to the special simplified
procedures authorized by section 2304(g)(1) of title 10, United States Code, section 3305(a) of
title 41, United States Code, and section 1901(a) of title 41, United States Code, shall expire
January 1, 2015. Contracts may be awarded pursuant to solicitations that have been issued before
such authority expires, notwithstanding the expiration of such authority.]
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SEC. . STATUTORY STREAMLINING TO ENABLE DEFENSE COMMISSARY
AGENCY TO BECOME PARTIALLY SELF-SUSTAINING.
(a) COMPETITION REQUIREMENTS FOR CONTRACTS.—Section 2304(c)(5) of title 10,
United States Code, is amended by striking “brand-name”.
(b) PURPOSE OF THE COMMISSARY SYSTEM.—Section 2481 of such title is amended—
(1) in subsection (a), by striking *, at reduced prices,”;
(2) in subsection (b)—
(A) by inserting “each” before “intended”; and
(B) by inserting “and provide access to products for” after “life of”’; and
(3) by striking subsection (d).
(c) CRITERIA FOR ESTABLISHMENT OR CLOSURE OF COMMISSARY STORES.—
(1) CRITERIA FOR ESTABLISHMENT.—Subsection (a) of section 2482 of such title is
amended—
(A) by inserting “(1)” after “ESTABLISHMENT.—;
(B) by redesignating paragraphs (1) and (2) as subparagraphs (A) and (B),
respectively;
(C) in subparagraph (A), as so redesignated, by inserting “outside the
United States” after “commissary store”; and
(D) by adding at the end the following new paragraph:
“(2) The feasibility of cost recovery shall be the primary consideration whenever the
Secretary of Defense—
“(A) assesses the need to establish a commissary store in the United States; and

“(B) selects the actual location for the store.”.
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(2) CRITERIA FOR CLOSURE.—Paragraph (1) of subsection (c) of such section is
amended by striking “Whenever assessing” and all that follows and inserting “Whenever
the Secretary of Defense is assessing whether to close a commissary store, the following
shall be primary considerations in such assessment:

“(A) The extent by which the operation of the commissary store is able to recover
costs.

“(B) The effect of the closure on the quality of life of members of the armed
forces on active duty and their dependents who use the store and on the welfare and
security of the military community in which the commissary is located.”.

(d) FINANCING OF COMMISSARY SYSTEM OPERATING EXPENSES AND INVENTORIES.—
(1) IN GENERAL.—Section 2483 of such title is amended to read as follows:
“§2483. Commissary stores: use of defense working capital funds to cover operating
expenses and to finance resale inventories
“(a) OPERATION OF AGENCY AND SYSTEM.—EXxcept as otherwise provided in this title,
working capital funds established under section 2208 of this title shall be used to fund the
operations and merchandise resale inventories of the defense commissary system. Those working
capital funds shall be credited with such amounts as are appropriated for such purposes and with
receipts described in subsections (c) and (d).
“(b) OPERATING EXPENSES.—Working capital funds established under section 2208 of
this title shall be used to finance operating expenses of the defense commissary system and the
acquisition of merchandise resale inventories. Operating expenses of the defense commissary

system include the following:
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“(1) Salaries and wages of employees of the United States, host nations, and
contractors supporting commissary store operations.

“(2) Utilities.

“(3) Communications.

“(4) Operating supplies and services

“(5) Second destination transportation costs as authorized by section 2643 of this
title.

“(6) Any cost associated with above-store-level management or other indirect
support of a commissary store or a central product processing facility, including
equipment maintenance and information technology costs.

“(c) FUNDING OF COMMISSARY OPERATIONS.—(1) The defense commissary system shall
be managed with the objectives of attaining—

“(A) uniform system-wide pricing; and

“(B) a proportional allocation of funding sources for operating expenses.

“(2) The Secretary of Defense shall seek to achieve the objective of attaining a
proportional allocation of funding sources for operating expenses for the defense commissary
system as follows:

“(A) The Secretary shall prepare an estimation of the portion of the total operating
expenses for the defense commissary system that are allocable to operations overseas and
at commissaries within the United States that are designated by the Secretary for

appropriated fund support.
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“(B) The portion of operating expenses estimated under subparagraph (A) shall be
programmed to be financed through annual appropriations for defense working capital
funds.

“(C) The estimation of the remaining portion of operating expenses for the
defense commissary system shall be financed as described in paragraph (3) and shall be
used to establish prices for commissary merchandise and services consistent with the
objective of attaining uniform system-wide pricing.

“(3) The portion of operating expenses for the defense commissary system that are not
financed from appropriations for defense working capital funds shall be financed from receipts
from the following (and from the exercise of authority provided by section 2208 of this title):

“(A) The sale of products.

“(B) The sale of services.

“(C) Such other receipts generated from commissary activities, except for
surcharge collections authorized by section 2484(e) of this title, as designated by the
Secretary of Defense.

“(d) FUNDING OF MERCHANDISE RESALE INVENTORIES.—Prices established for resale
merchandise shall include amounts sufficient to finance replenishment of inventories.”.

(2) CLERICAL AMENDMENT.—The item relating to such section in the table of
sections at the beginning of subchapter | of chapter 147 of such title is amended to read

as follows:

“2483. Commissary stores: use of defense working capital funds to cover operating expenses and to finance resale
inventories.”.

(e) MERCHANDISE AND PRICING.—Section 2484 of such title is amended—

(1) by striking subsection (f);
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(2) by redesignating subsections (d) and (e) as subsections (e) and (f),
respectively;
(3) by inserting after subsection (c) the following new subsection (d):

“(d) FEE FOR SERVICES.—The Secretary of Defense may apply an additional user fee for
services provided to commissary customers on orders of merchandise sold in commissary stores
by electronic or mobile commerce methods commonly used in the retail supermarket sector.”;

(4) in subsection (c)(3)—

(A) in subparagraph (A), by striking “subsections (d) and (¢)” and
inserting “subsections (e) and (f)”; and

(B) in subparagraph (B), by striking “subsection (d)” and inserting
“subsection (e)”;
(5) in subsection (e), as redesignated by paragraph (2), by striking “subsection

(e)” and inserting “subsection (f)”;

(6) by amending subsection (f), as redesignated by paragraph (2), to read as
follows:

“(f) SALES PRICE ESTABLISHMENT.—The Secretary of Defense shall establish the sales
price of merchandise sold in, at, or by commissary stores in amounts sufficient to finance
operating expenses as prescribed in section 2483(b) of this title and the replenishment of
inventories.”;

(7) in subsection (g)—
(A) by striking “subsections (d) and (e)” in paragraph (1) and inserting
“subsections (e) and (f)”; and

(B) by striking “subsection (d)” in paragraph (2) and inserting “subsection
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(e)”; and

(8) in subsection (h)—

(A) by striking “subsection (d)” each place it appears and inserting
“subsection (e)”; and

(B) by striking paragraph (5).

() OPERATION OF COMMISSARIES.—

(1) OPERATION BY PRIVATE PERSONS.—Subsection (a) of section 2485 of such title
is amended to read as follows:

“(a) OPERATION BY PRIVATE PERSONS.—

“(1) AuTHORITY.—When patron savings can be improved, or operating costs
reduced, the Secretary of Defense may contract with private persons to operate selected
commissary store functions.

“(2) LimitaTioN.—The following functions may not be contracted for operation
by a private person under paragraph (1):

“(A) Functions relating to the procurement of products to be sold in a
commissary store, except for a full or substantially full product line acquired for
resale from a wholesaler, distributor, or similar vendor.

“(B) Functions relating to the overall management of a commissary
system or the management of a commissary store.

“(3) PERFORMANCE OF FUNCTIONS EXCLUDED FROM PERFORMANCE BY PRIVATE
PERSONS.—Functions specified in paragraph (2) shall be carried out by personnel of the
Department of Defense under regulations approved by the Secretary of Defense.”.

(2) CONTRACTS WITH OTHER AGENCIES AND INSTRUMENTALITIES.—Subsection
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(b) of such section is amended—
(A) by striking “(1)” before “The Defense”;
(B) by inserting “goods or” after “provide or obtain”;
(C) by striking “service provided by the United States Transportation
Command” and inserting “good or service provided by any entity of the United
States in”; and
(D) by striking paragraph (2).

(3) REPEAL OF SUPERCEDED PROVISIONS.—Such section is further amended—
(A) in subsection (g), by striking paragraphs (3), (4), and (5); and
(B) in subsection (h), by striking paragraph (5).

(4) CONFORMING CROSS-REFERENCE AMENDMENTS.—Paragraphs (3) and (4) of
subsection (e) of such section are amended by striking “section 2484(d)” and inserting
“section 2484(e)”.

(9) REPEAL OF OBSOLETE AUTHORITY.—

(1) IN GENERAL.—Section 2685 of such title is repealed.

(2) CLERICAL AMENDMENT.—The table of sections at the beginning of chapter
159 of such title is amended by striking the item relating to section 2685.

(h) OVERSEAS TRANSPORTATION.—Section 2643(b) of such title is amended—

(1) in the first sentence, by striking “appropriated funds” and inserting “defense
working capital funds”; and

(2) in the second sentence—

(A) by striking “also”; and

(B) by inserting “commissary and” after “transporting”.





(i) SUPERVISION OF COMMISSARY CONSTRUCTION PROJECTS.—Section 2851(b) of such
title is amended by adding at the end the following new sentence: “However, a project for the
construction of a commissary store, a commissary central product processing facility, or a
shopping mall or similar facility for a commissary store and one or more nonappropriated fund
instrumentality activities authorized under section 2484(h) of this title may be accomplished

under the direction and supervision of the Director of the Defense Commissary Agency.”.

Section-by-Section Analysis

This proposal is a preliminary step toward changing the Defense Commissary Agency
(DeCA) to allow it to become partially self-sustaining, enabling a phased budgetary reduction
totaling $1 billion annually by fiscal year (FY) 2017. This concept envisions the continuation of
appropriations to support commissary operations outside the Continental United States and at
remote and isolated locations within the contiguous United States. It would provide for the
continued operation of commissaries, through revenue generation, at other locations within the
United States, albeit with reduced savings for military patrons worldwide. In order to make this
concept work, military commissaries must be allowed to sell products at a markup, in lieu of the
current “at cost” requirement to maximize the potential to cover operating costs. The revenue
generated from the sale of goods and services would augment DeCA’s annual appropriation.
The Department intends to continue to study possible business models for commissaries to
ensure partial self-sustainability and to assess what additional refinements may be appropriate.

Legislative changes required include the expansion of the 10 U.S.C. 2304(c) authority to
purchase all items for resale, not just “brand-name” items, without resorting to full and open
competition. This expansion of authority would allow DeCA to obtain both branded and non-
branded commercial items using limited competitive means, either directly from a manufacturer
or producer or from a wholesaler or distributor. DeCA would operate in a more business-like
fashion as it seeks to obtain goods and services from the most advantageous source by using a
limited competition to award its Resale Ordering Agreement (a type of Basic Ordering
Agreement instrument authorized by the Federal Acquisition Regulations) in lieu of the more
formal full and open competition required for most procurements under that regulation.

Recognizing that many of the commissaries of the future will exist like a partially
appropriated funded version of an exchange, this proposal would amend section 2481 of title 10
by removing the sale ““at reduced prices” provision affording military families access to
commissaries.

The proposal would amend section 2482 of title 10 by revising the commissary
establishment criteria, limiting the current needs of active-duty members and their families
criteria to commissaries outside of the United States and placing emphasis on the ability to





recover costs in the United States as being the primary factor for consideration. Likewise, the
ability to recover costs and the effect of the closure on military families who use the store would
become one of the primary closure criteria.

Because of the need to operate commissaries overseas and at remote and isolated
locations in the United States, this proposal would continue DeCA’s existence, under section
2483 of title 10, as a section 2208 defense working capital fund entity instead of transforming it
into a nonappropriated funded instrumentality. While its expenses to fund operations overseas
and at remote and isolated installations in the United States will be funded from appropriations to
the defense working capital fund, this proposal would recognize DeCA’s partial self-sustaining
requirement by allowing revenue generation from the markup of goods and services sold through
the commissary system and from other authorized sources to fund the operation of the remaining
stores in the United States. The proposal also would modify the second destination
transportation language to conform to the requirement in section 2643 of title 10 (as revised by
this proposal) to ensure that commissaries and exchanges are treated identically in determining
where appropriated funds may be used to support transportation outside of the continental United
States. Finally, the proposal would specify that several other sources of income currently
deposited into the surcharge trust revolving fund would henceforth be deposited to the defense
working capital fund to offset operating costs.

Enabling the collection of revenue to offset operating costs, this proposal would amend
section 2484 to eliminate the requirement to sell at cost and require items be priced so that when
combined with other appropriations, DeCA would cover its entire operating cost. It also would
eliminate the requirement that only those brand name items sold in regional or national retail
chains may be acquired under the section 2304(c)(5) of title 10 exception to competition. The
proposal would correct an existing oversight authorizing either DeCA or a nonappropriated fund
instrumentality to contract for a joint shopping mall and transfers several sources of income
(recyclables, licenses, royalties, etc.) from being deposited into the surcharge trust revolving
fund to be used to augment DeCA’s appropriation.

To ensure its cost-effectiveness and enable efficiencies and business-like operations, this
proposal would amend section 2485 of title 10 to allow private persons, under contract with
DeCA, to operate specified store functions when doing so would improve patron savings or
reduce operating costs. The proposal would continue to prohibit the contracting out of the
supervision of stores or the commissary system and the procurement function. However, this
change would recognize that procurement of the individual items sold by commissaries could be
acquired by DeCA as a complete line of products from a wholesaler, distributor or other vendor,
in lieu of its current arrangements with manufacturers. The proposal would expand the
previously enacted partial waiver to the Government Accountability Office opinion of November
21, 1978 known as the “Mattress Decision” to allow the purchase of goods as well as services
from federal entities, enabling DeCA to purchase goods and services from the most
advantageous source, whether that source is commercial or governmental, including a
nonappropriated fund instrumentality, in nature. In keeping with previous provisions, and to
reinforce the partial self-sustaining model, the proposal would amend section 2485 to transfer the
revenue from dishonored check fees and the licensing of scanner data from the surcharge trust
revolving fund to be used to the defense working capital fund.





Section 2685 of title 10, relating to use of surcharges for commissary construction, was

reenacted as section 2484(h) of title 10 in 2004. The proposed technical amendment would
simply repeal the now-unnecessary section 2685.

Finally, this proposal would amend section 2851 of title 10 to allow DeCA to supervise

the construction of surcharge-related projects and those joint DeCA-nonappropriated fund

projects it contracts for, avoiding the necessity of using service members’ funds (the surcharge)

as a service fee for oversight by a military service. In addition, in recent years both the Air Force
and the Army Corps of Engineers have declined to continue construction contracting and
supervision for DeCA projects.

Budget Implications: The table below details resource requirements and proposed reduction to

appropriated funds associated with this proposal.

RESOURCE REQUIREMENTS ($MILLIONS)

FY FY FY FY FY Appropriation Budget Dﬁ?:él Program
2015 | 2016 2017 2018 2019 From Activity Item Element
WCF -
DeCA | (200) | (600) | (1,000) | (1,000) | (1,000) 97X4930 Commissary 22.21
Operations
Total | (200) | (600) | (1,000) | (1,000) | (1,000)

Changes to Existing Law: This proposal would make the following changes to 10 U.S.C.
2304, 2481, 2482, 2483, 2484, 2485, 2643, 2685, and 2851:

82304. Contracts: competition requirements
(a)(1) Except as provided in subsections (b), (c), and (g) and except in the case of

procurement procedures otherwise expressly authorized by statute, the head of an agency in

conducting a procurement for property or services—

Acquisition Regulation; and

*

*

*

* *

*

(A) shall obtain full and open competition through the use of competitive
procedures in accordance with the requirements of this chapter and the Federal

(B) shall use the competitive procedure or combination of competitive procedures
that is best suited under the circumstances of the procurement.

(c) The head of an agency may use procedures other than competitive procedures only

when—

*

*

*

* *

*

need is for a brand-name commercial item for authorized resale;

*

*

*
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* *

*

(5) subject to subsection (Kk), a statute expressly authorizes or requires that the
procurement be made through another agency or from a specified source, or the agency's






82481. Defense commissary and exchange systems: existence and purpose

(a) SEPARATE SYSTEMS.—The Secretary of Defense shall operate, in the manner provided
by this chapter and other provisions of law, a world-wide system of commissary stores and a
separate world-wide system of exchange stores. The stores of each system may sell-at-reduced
priees; food and other merchandise to members of the uniformed services on active duty,
members of the uniformed services entitled to retired pay, dependents of such members, and
persons authorized to use the system under chapter 54 of this title.

(b) PURPOSE OF SYSTEMS.— The defense commissary system and the exchange system
are each intended to enhance the quality of life of and provide access to products for members of

the uniformed services, retired members, and dependents of such members, and to support
military readiness, recruitment, and retention.

82482. Commissary stores: criteria for establishment or closure; store size
(a) Primary Consideration for Establishment.—(1) The needs of members of the armed
forces on active duty and the needs of dependents of such members shall be the primary
consideration whenever the Secretary of Defense—
(2A) assesses the need to establish a commissary store outside the United States;

and
(2B) selects the actual location for the store.
(2) The feasibility of cost recovery shall be the primary consideration whenever the
Secretary of Defense—
(A) assesses the need to establish a commissary store in the United States; and
(B) selects the actual location for the store.

(b) STORE Size.—In determining the size of a commissary store, the Secretary of Defense
shall take into consideration the number of all authorized patrons of the defense commissary
system who are likely to use the store.

(c) CLoSURE CONSIDERATIONS.—(1) Whenever the Secretary of Defense is assessing
whether to close a commissary store, the following shall be primary considerations in such
assessment:

(A) The extent by which the operation of the commissary store is able to recover

costs.
(B) The effect of the closure on the quality of life of members of the armed forces
on active duty and their dependents referred-te-r-subseetion{a) who use the store and on
the welfare and security of the military community in which the commissary is located
(2) Whenever assessing whether to close a commissary store, the Secretary of Defense
shall also consider the effect of the closure on the quality of life of members of the reserve
components of the armed forces.

(d) CONGRESSIONAL NOTIFICATION.—(1) The closure of a commissary store in the United
States shall not take effect until the end of the 90-day period beginning on the date on which the
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Secretary of Defense submits to Congress written notice of the reasons supporting the closure.
The written notice shall include an assessment of the impact closure will have on the quality of
life for military patrons and the welfare and security of the military community in which the
commissary is located.

(2) Paragraph (1) shall not apply in the case of the closure of a commissary store as part
of the closure of a military installation under a base closure law.

82483. Commissary stores: use of defense working capital funds to cover operating

expenses and to finance resale inventories

(a) OPERATION OF AGENCY AND SYSTEM.—EXcept as otherwise provided in this title,
working capital funds established under section 2208 of this title shall be used to fund the
operations and merchandise resale inventories of the defense commissary system. Those working
capital funds shall be credited with such amounts as are appropriated for such purposes and with
receipts described in subsections (c) and (d).

(b) OPERATING EXPENSES.—Working capital funds established under section 2208 of this
title shall be used to finance operating expenses of the defense commissary system and the
acquisition of merchandise resale inventories. Operating expenses of the defense commissary
system include the following:

(1) Salaries and wages of employees of the United States, host nations, and
contractors supporting commissary store operations.

(2) Utilities.

(3) Communications.

(4) Operating supplies and services.
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(5) Second destination transportation costs as authorized by section 2643 of this
title.

(6) Any cost associated with above-store-level management or other indirect
support of a commissary store or a central product processing facility, including
equipment maintenance and information technology costs.

(c) FUNDING OF COMMISSARY OPERATIONS.—(1) The defense commissary system shall
be managed with the objectives of attaining—

(A) uniform system-wide pricing; and

(B) a proportional allocation of funding sources for operating expenses.

(2) The Secretary of Defense shall seek to achieve the objective of attaining a
proportional allocation of funding sources for operating expenses for the defense commissary
system as follows:

(A) The Secretary shall prepare an estimation of the portion of the total operating
expenses for the defense commissary system that are allocable to operations overseas and
at commissaries within the United States that are designated by the Secretary for
appropriated fund support.

(B) The portion of operating expenses estimated under subparagraph (A) shall be
programmed to be financed through annual appropriations for defense working capital
funds.

(C) The estimation of the remaining portion of operating expenses for the defense
commissary system shall be financed as described in paragraph (3) and shall be used to
establish prices for commissary merchandise and services consistent with the objective of
attaining uniform system-wide pricing.

(3) The portion of operating expenses for the defense commissary system that are not
financed from appropriations for defense working capital funds shall be financed from receipts
from the following (and from the exercise of authority provided by section 2208 of this title):

(A) The sale of products.

(B) The sale of services.

(C) Such other receipts generated from commissary activities, except for
surcharge collections authorized by section 2484(e) of this title, as designated by the
Secretary of Defense.

(d) FUNDING OF MERCHANDISE RESALE INVENTORIES.—Prices established for resale
merchandise shall include amounts sufficient to finance replenishment of inventories.

§2484. Commissary stores: merchandise that may be sold; uniform surcharges and pricing
(a) IN GENERAL.—ASs provided in section 2481(a) of this title, commissary stores are
intended to be similar to commercial grocery stores and may sell merchandise similar to that sold
in commercial grocery stores.
(b) AUTHORIZED COMMISSARY MERCHANDISE CATEGORIES.—Merchandise sold in, at, or
by commissary stores may include items in the following categories:
(1) Meat, poultry, seafood, and fresh-water fish.
(2) Nonalcoholic beverages.
(3) Produce.
(4) Grocery food, whether stored chilled, frozen, or at room temperature.
(5) Dairy products.
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(6) Bakery and delicatessen items.
(7) Nonfood grocery items.

(8) Tobacco products.

(9) Health and beauty aids.

(10) Magazines and periodicals.

(c) INcLUSION OF OTHER MERCHANDISE ITEMS.—(1) The Secretary of Defense may
authorize the sale in, at, or by commissary stores of merchandise not covered by a category
specified in subsection (b). The Secretary shall notify Congress of all merchandise authorized for
sale pursuant to this paragraph, as well as the removal of any such authorization.

(2) Notwithstanding paragraph (1), the Department of Defense military resale system
shall continue to maintain the exclusive right to operate convenience stores, shopettes, and troop
stores, including such stores established to support contingency operations.

(3)(A) A military exchange shall be the vendor for the sale of tobacco products in
commissary stores and may be the vendor for such merchandise as may be authorized for sale in
commissary stores under paragraph (1). Except as provided in subparagraph (B), subsections (de)
and (ef) shall not apply to the pricing of such an item when a military exchange serves as the
vendor of the item. Commissary store and exchange prices shall be comparable for such an item.

(B) When a military exchange is the vendor of tobacco products or other merchandise
authorized for sale in a commissary store under paragraph (1), any revenue above the cost of
procuring the merchandise shall be allocated as if the revenue were a uniform sales price
surcharge described in subsection (de).

(d) FEE FOR SERVICES.—The Secretary of Defense may apply an additional user fee for
services provided to commissary customers on orders of merchandise sold in commissary stores
by electronic or mobile commerce methods commonly used in the retail supermarket sector.

(de) UNIFORM SALES PRICE SURCHARGE.—The Secretary of Defense shall apply a
uniform surcharge equal to five percent-on the sales prices established under subsection (ef) for
each item of merchandise sold in, at, or by commissary stores.

(ef) SALES PRICE ESTABLISHMENT.—{1)-The Secretary of Defense shall establish the
sales price of each-tem-ef merchandise sold in, at, or by commissary stores at-thelevelthat-wit
recoup-the-actual-product-cost-ef-the-item in amounts sufficient to finance operating expenses as

prescribed in section 2483(b) of this title and the replenishment of inventories.
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(9) SPECIAL RULES FOR CERTAIN MERCHANDISE.—(1) Notwithstanding the general
requirement that merchandise sold in, at, or by commissary stores be commissary store
inventory, the Secretary of Defense may authorize the sale of tobacco products as
noncommissary store inventory. Except as provided in paragraph (2), subsections (ge) and (ef)
shall not apply to the pricing of such merchandise items.

(2) When tobacco products are authorized for sale in a commissary store as
noncommissary store inventory, any revenue above the cost of procuring the tobacco products
shall be allocated as if the revenue were a uniform sales price surcharge described in subsection
(de).

(h) Use OF SURCHARGE FOR CONSTRUCTION, REPAIR, IMPROVEMENT, AND
MAINTENANCE.—(1)(A) The Secretary of Defense may use the proceeds from the surcharges
imposed under subsection (de) only—

(1) to acquire (including acquisition by lease), construct, convert, expand,
improve, repair, maintain, and equip the physical infrastructure of commissary stores and
central product processing facilities of the defense commissary system; and

(ii) to cover environmental evaluation and construction costs related to activities
described in clause (i), including costs for surveys, administration, overhead, planning,
and design.

(B) In subparagraph (A), the term “physical infrastructure” includes real property,
utilities, and equipment (installed and free standing and including computer equipment),
necessary to provide a complete and usable commissary store or central product processing
facility.

(2)(A) The Secretary of Defense may authorize a nonappropriated fund instrumentality of
the United States to enter into a contract for construction of a shopping mall or similar facility
for a commissary store and one or more nonappropriated fund instrumentality activities. The
Secretary may use the proceeds of surcharges under subsection (de) to reimburse the
nonappropriated fund instrumentality for the portion of the cost of the contract that is attributable
to construction of the commissary store or to pay the contractor directly for that portion of such
cost.

(3)(A) The Secretary of Defense may use the proceeds derived from surcharges imposed
under subsection (de) in connection with sales of commissary merchandise through initiatives
described in subparagraph (B) to offset the cost of such initiatives.

(B) Subparagraph (A) applies with respect to initiatives, utilizing temporary and mobile
equipment, intended to provide members of reserve components, retired members, and other
persons eligible for commissary benefits, but without reasonable access to commissary stores,
improved access to commissary merchandise.

(4) The Secretary of Defense, with the approval of the Director of the Office of
Management and Budget, may obligate anticipated proceeds from the surcharges under
subsection (de) for any use specified in paragraph (1), (2), or (3), without regard to fiscal year
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limitations, if the Secretary determines that such obligation is necessary to carry out any use of
such adjustments or surcharges specified in such paragraph.

82485. Commissary stores: operation

(a) PrivATE OPERATION BY PRIVATE PERSONS.—Uhdersuch-regulations-as-the-Secretary

of Defense-may-approve;

(1) AuTHORITY.—When patron savings can be improved, or operating costs
reduced, the Secretary of Defense may contract with private persons may to operate
selected commissary store functions..-exeeptthat-such

(2) LimitaTioN.—The following functions may not #elude be contracted for
operation by a private person under paragraph (1):

(A) fFunctions relating to the procurement of products to be sold in a
commissary store, except for a full or substantially full product line acquired for
resale from a wholesaler, distributor or similar vendor. ef

(B) fFunctions relating to the overall management of a commissary system
or the management of a commissary store.

(3) PERFORMANCE OF FUNCTIONS EXCLUDED FROM PERFORMANCE BY PRIVATE
PERSONS.— Sueh-fFunctions specified in paragraph (2) shall be carried out by personnel
of the Department of Defense under regulations approved by the Secretary of Defense.
(b) CONTRACTS WITH OTHER AGENCIES AND INSTRUMENTALITIES.—{3)-The Defense

Commissary Agency, and any other agency of the Department of Defense that supports the
operation of the commissary system, may enter into a contract or other agreement with another
element of the Department of Defense or with another Federal department, agency, or
instrumentality to provide or obtain goods or services beneficial to the efficient management and
operation of the commissary system. However, the Defense Commissary Agency may not pay
for any such good or service provided by any entity of the United States Franspertation
Command in any amount that exceeds the price at which the service could be procured through
full and open competition, as such term is defined in section 107 of title 41.

(c) GOVERNING BoARD.—(1) Notwithstanding section 192(d) of this title, the Secretary
of Defense shall establish a governing board for the commissary system to provide advice to the
Secretary regarding the prudent operation of the commissary system and to assist in the overall
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supervision of the Defense Commissary Agency. The Secretary may authorize the board to have
such supervisory authority as the Secretary considers appropriate to permit the board to carry out
its responsibilities.

(2) The Secretary of Defense shall determine the membership of the governing board,
which shall include, at a minimum, appropriate representatives from each military department.
The chairman of the governing board shall be a commissioned officer or member of the senior
executive service who has demonstrated experience or knowledge relevant to the management of
the defense commissary system. In selecting other members of the governing board, the
Secretary shall give priority to persons with experience related to logistics, military personnel,
military entitlements or other experiences of value of management of commissaries.

(3) The governing board shall be accountable only to the Secretary of Defense and to the
civilian officer of the Department of Defense who is assigned the responsibility for the overall
supervision of the Defense Commissary Agency pursuant to section 192(a) of this title. The
Director of the Defense Commissary Agency shall be accountable to and report to the board.

(d) AsSIGNMENT OF ACTIVE DUTY MEMBERS.—(1) Except as provided in paragraph (2),
members of the armed forces on active duty may not be assigned to the operation of a
commissary store.

(2)(A) The Secretary of Defense may assign an officer on the active-duty list to serve as
the Director of the Defense Commissary Agency.

(B) Not more than 18 members (in addition to the officer referred to in subparagraph (A))
of the armed forces on active duty may be assigned to the Defense Commissary Agency.
Members who may be assigned under this subparagraph to regional headquarters of the agency
shall be limited to enlisted members assigned to duty as advisers in the regional headquarters
responsible for overseas commissaries and to veterinary specialists.

(e) REIMBURSEMENT FOR USE OF COMMISSARY FACILITIES BY MILITARY
DepARTMENTS.—(1) The Secretary of a military department shall pay the Defense Commissary
Agency the amount determined under paragraph (2) for any use of a commissary facility by the
military department for a purpose other than commissary sales or operations in support of
commissary sales.

(2) The amount payable under paragraph (1) for use of a commissary facility by a
military department shall be equal to the share of depreciation of the facility that is attributable to
that use, as determined under regulations prescribed by the Secretary of Defense.

(3) The Director of the Defense Commissary Agency shall credit amounts paid under
paragraph (1) for use of a facility to an appropriate account to which proceeds of a surcharge
applied under section 2484(de) of this title are credited.

(4) This subsection applies with respect to a commissary facility that is acquired,
constructed, converted, expanded, installed, or otherwise improved (in whole or in part) with the
proceeds of a surcharge applied under section 2484(de) of this title.

(f) DONATION OF UNUSABLE FOOD.—(1) The Secretary of Defense may donate food
described in paragraph (2) to any of the following entities:

* * * * * *

(g) CoLLECTION OF DISHONORED CHECKS.—(1) The Secretary of Defense may impose a
charge for the collection of a check accepted at a commissary store that is not honored by the
financial institution on which the check is drawn. The imposition and amounts of charges shall
be consistent with practices of commercial grocery stores regarding dishonored checks.

* * * * * *
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(h) RELEASE OF CERTAIN COMMERCIALLY VALUABLE INFORMATION TO PuBLIC.—(1) The
Secretary of Defense may limit the release to the public of any information described in
paragraph (2) if the Secretary determines that it is in the best interest of the Department of
Defense to limit the release of such information. If the Secretary determines to limit the release
of any such information, the Secretary may provide for limited release of such information in
accordance with paragraph (3).

(2) Paragraph (1) applies to the following:

(A) Information contained in the computerized business systems of commissary
stores or the Defense Commissary Agency that is collected through or in connection with
the use of electronic scanners in commissary stores, including the following information:

(i) Data relating to sales of goods or services.

(it) Demographic information on customers.

(iii) Any other information pertaining to commissary transactions and
operations.

(B) Business programs, systems, and applications (including software) relating to
commissary operations that were developed with funding derived from commissary
surcharges.

(3)(A) The Secretary of Defense may, using competitive procedures, enter into a contract
to sell information described in paragraph (2).

(B) The Secretary of Defense may release, without charge, information on an item sold in
commissary stores to the manufacturer or producer of that item or an agent of the manufacturer
or producer.

(C) The Secretary of Defense shall establish performance benchmarks and shall submit
information on customer satisfaction and performance data to the Committee on Armed Services
of the Senate and the Committee on Armed Services of the House of Representatives.

(D) The Secretary of Defense may, by contract entered into with a business, grant to the
business a license to use business programs referred to in paragraph (2)(B), including software
used in or comprising any such program. The fee charged for the license shall be based on the
costs of similar programs developed and marketed by businesses in the private sector,
determined by means of surveys.

(E) Each contract entered into under this paragraph shall specify the amount to be paid
for information released or a license granted under the contract, as the case may be.

(4) Information described in paragraph (2) may not be released, under paragraph (3) or
otherwise, in a form that identifies any customer or that provides information making it possible
to identify any customer.
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82643. Commissary and exchange services: transportation overseas

(a) TRANSPORTATION OPTIONS.—The Secretary of Defense shall authorize the officials
responsible for operation of commissaries and military exchanges to negotiate directly with
private carriers for the most cost-effective transportation of commissary and exchange supplies
to destinations outside the continental United States without relying on the Air Mobility
Command, the Military Sealift Command, or the Military Traffic Management Command.
Section 2631 of this title, regarding the preference for vessels of the United States or belonging
to the United States in the transportation of supplies by sea, shall apply to the negotiation of
contracts for sea-borne transportation under the authority of this section.

(b) PAYMENT OF TRANSPORTATION COsTS.—Section 2483(b)(5) of this title, regarding the
use of apprepriatedfunds defense working capital funds to cover the expenses of operating
commissary stores, shall apply to the transportation of commissary supplies and products.
Appropriated funds for the Department of Defense shall alse be used to cover the expenses of
transporting commissary and exchange supplies and products to destinations outside the
continental United States.






82851. Supervision of military construction projects

(a) SUPERVISION OF MILITARY DEPARTMENT PROJECTS.—* * *

(b) SUPERVISION OF DEFENSE AGENCY PROJECTS.—A military construction project for an
activity or agency of the Department of Defense (other than a military department) financed from
appropriations for military functions of the Department of Defense shall be accomplished by or
through a military department designated by the Secretary of Defense. However, a project for the
construction of a commissary store, a commissary central product processing facility, or a
shopping mall or similar facility for a commissary store and one or more nonappropriated fund
instrumentality activities authorized under section 2484(h) of this title may be accomplished
under the direction and supervision of the Director of the Defense Commissary Agency.

* * * * * *
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SEC. 1047. TRANSFER OF ADMINISTRATION OF OCEAN RESEARCH ADVISORY
PANEL FROM DEPARTMENT OF THE NAVY TO NATIONAL
OCEANIC AND ATMOSPHERIC ADMINISTRATION.

(a) AUTHORITY FOR OCEAN RESEARCH ADVISORY PANEL.—Subsection (a) of section

7903 of title 10, United States Code, is amended—

(1) in the matter preceding paragraph (1)—
(A) by inserting “, through the Administrator of the National Oceanic and
Atmospheric Administration,” after “The Council”;
(B) by striking “Panel consisting” and inserting “Panel. The Panel shall
consist”; and
(C) by striking “chairman” and inserting “Administrator of the National
Oceanic and Atmospheric Administration, on behalf of the Council”;
(2) in paragraph (1), by striking “National Academy of Science” and inserting
“National Academies”; and
(3) by striking paragraphs (2) and (3) and redesignating paragraphs (4) and (5) as
paragraphs (2) and (3), respectively.
(b) RESPONSIBILITIES OF PANEL.—Subsection (b) of such section is amended—
(1) by inserting “, through the Administrator of the National Oceanic and
Atmospheric Administration,” after “The Council”;
(2) by redesignating paragraphs (3) and (4) as paragraphs (4) and (5),
respectively; and
(3) by striking paragraph (2) and inserting the following new paragraphs (2) and

(3):





“(2) To advise the Council on the determination of scientific priorities and needs.
“(3) To provide the Council strategic advice regarding national ocean program
execution and collaboration.”.
(c) FUNDING TO SUPPORT ACTIVITIES OF PANEL.—Subsection (c) of such section is
amended by striking “Secretary of the Navy” and inserting “Secretary of Commerce”.

[Please note: The Changes to Existing Law section below sets out in “red line” format how
the legislative text above would amend existing law]

Section-by-Section Analysis

In support of the Secretary of Defense’s Efficiency Initiatives, the Department of Defense
is recommending a realignment of agency responsibility for supporting the Ocean Research
Advisory Panel (ORAP) by transferring responsibility for administration of that Panel from the
Department of the Navy to the National Oceanic and Atmospheric Administration (NOAA) of
the Department of Commerce. The Administration believes that this change is consistent with
the function of this advisory board.

The Administration believes that the support responsibilities of ORAP are more
appropriately aligned under NOAA. This change would not affect or diminish the statutory
authorities of the National Ocean Research Leadership Council (NORLC) or the National
Oceanographic Partnership Program (NOPP), or their respective relationships with the ORAP.
The changes made by this section would allow the functions of the ORAP to be aligned more
appropriately to address the full range of ocean, coastal, and Great Lakes policy issues as they
relate to the expanded Administrative responsibilities directed by the President in Executive
Order 13547, “Stewardship of the Ocean, Our Coasts, and the Great Lakes.”

Budget Implications: Transferring the functions of these committees to other organizations or
other advisory boards would result in the following potential savings.

RESOURCE REQUIREMENTS ($MILLIONS)

FY | FY | FY | FY | FY | Appropriations | Budget | Dash-1 | Program
2015 | 2016 | 2017 | 2018 | 2019 From Activity | Line Item | Element
Research,
Ocean Development,
Research 2 2 2 2 2 Test& 02 0602435N | 0602435N
Evaluation,
Navy
Research,
Ocean Development
Research | -.2 -2 -2 -2 2 Test & ’ 02 0602435N | 0602435N
Efficiency Evaluation,






Navy

Total 00 | 00| 00 | 0.0 | 00 -- - - -

Changes to Existing Law: The proposal would make the following changes to existing law:

TITLE 10, UNITED STATES CODE

* Kk Kk Kk Kk Kk %k

CHAPTER 665—NATIONAL OCEANOGRAPHIC PARTNERSHIP PROGRAM

R i e

§ 7903. Ocean Research Advisory Panel

(a) EsTABLISHMENT.—The Council, through the Administrator of the National Oceanic
and Atmospheric Administration, shall establish an Ocean Research Advisory Panel. The Panel
shall consistiag of not less than 10 and not more than 18 members appointed by the-chairman
Administrator of the National Oceanic and Atmospheric Administration, on behalf of the
Council, including the following:

(1) One member who will represent the Nationral-Academy-of-Seiences National

Academies.

(42) Members selected from among individuals who will represent the views of
ocean industries, State governments, academia, and such other views as the Council

considers appropriate.
(53) Members selected from among individuals eminent in the fields of marine
science or marine policy, or related fields.

(b) REspPoNsIBILITIES.—The Council, through the Administrator of the National Oceanic
and Atmospheric Administration, shall assign the following responsibilities to the Advisory
Panel:

(1) To advise the Council on policies and procedures to implement the National
Oceanographic Partnership Program.

(2) To adV|se the CounC|I on seleeﬂenﬂf—paﬁnepsmpprejeetsandﬁueeanenef

m the determination of

suentlflc prlorltles and needs.

(3) To provide the Council strategic advice regarding national ocean program
execution and collaboration.
(34) To advise the Council on matters relating to national oceanographic data

requirements.
(45) Any additional responsibilities that the Council considers appropriate.

(c) FUNDING.— The Secretary-of-the-Nawvy Secretary of Commerce annually shall make
funds available to support the activities of the Advisory Panel.
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SEC. . DEPOSIT OF REIMBURSED FUNDS TO COVER
ADMINISTRATIVE EXPENSES RELATING TO CERTAIN REAL
PROPERTY TRANSACTIONS.
(a) AUTHORITY TO CREDIT REIMBURSED FUNDS TO ACCOUNTS CURRENTLY
AVAILABLE.—The first sentence of section 2695(c) of title 10, United States Code, is amended—
(1) by striking “shall be credited to” and inserting “shall be credited, at the
option of the Secretary concerned, to (1)”; and
(2) by inserting before the period at the end the following: «, or (2) an
appropriation, fund, or account currently available to the Secretary for the purposes for
which the expenses were paid”.
(b) PROSPECTIVE APPLICABILITY.—The amendments made by subsection (a) shall not
apply with respect to expenses incurred with appropriations provided to the Secretary of a

military department before the date of the enactment of this Act.

Section-by-Section Analysis

Section 2695(c) of title 10, United States Code, requires that reimbursements paid by
non-Federal persons or entities for administrative expenses incurred by the military departments
for certain real property transactions be “credited to the appropriation, fund, or account from
which the expenses were paid.” Such credited funds “shall be available for the same purposes
and subject to the same limitations as the funds with which merged.” By operation of this
language, reimbursements take on the fiscal duration of the funds that were originally expended.

The real property transactions to which section 2695(c) applies include exchange of real
property; the grant of easements in, on, or across military real property; the lease or license of
military real property; and the disposal of military real property for which the Secretary of the
military department will be the disposal agent. Many of these transactions, especially enhanced
use leases, property exchanges, and disposal of real property, require substantial amounts of
effort and time to study, plan, competitively select the non-Federal person or entities (“partner”),
and negotiate and execute the necessary deal-related documents. These actions frequently take
more than one year to complete, and the military departments incur administrative expenses,
which are usually paid with annual Operations & Maintenance (“O&M?”) funds, during the
transaction process. The partners involved in the transactions usually will not reimburse the





administrative expenses until the final documents are signed, at which time any reimbursement
payments will likely be credited to expired fiscal year accounts under the current language of

section 2695(c).

This proposed amendment to section 2695(c) would provide flexibility to ensure that

reimbursements eventually received by the military departments are not expired at the time of

reimbursement. The revised language would provide for the merger of the reimbursed funds
with those in the current appropriation, fund, or account used by the military departments for
payment of administrative transaction-related expenses. This will allow the military departments
to use all of the limited O&M funds available to them to pay for administrative expenses needed
to complete other real property transactions. The revised language is modeled on the language in
10 U.S.C. 2346.

Budget Implications: This proposal will not change any prospective budgetary figures and
seeks only to clarify and improve legislative language that already exists in order to better meet
the intent behind the reimbursement language in section 2695(c). The Air Force expects

significant variation from year to year in the amount of money that will be provided to the

military departments by non-Federal entities as reimbursement for administrative expenses that
were obligated and funded in a previous fiscal year and would otherwise have to be deposited

into expired accounts. Based on an estimate of $10,000 of administrative expenses for each
minor real property transaction qualifying for reimbursement under section 2695(b) and

$200,000 for each major real property transaction, such as an enhanced use lease or real property
exchange, the Air Force expects that about $1,500,000 in reimbursements per fiscal year,

beginning in FY 2015 (assuming the 2015 NDAA is passed prior to the enactment of FY 2015
appropriations), would be beneficially affected by the legislative proposal and available for Air

Force administrative expenses for other real property transactions. The Navy, based on FY
2013 data, estimates the future year reimbursements for administrative expenses are $1,300,000

annually.

The Army’s estimate is based on actual FY 2013 non-Federal entities real estate transactions as

projected future year administrative expense reimbursements for FY2015 — FY20109.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY | Appropriation | Budget | Dash-1 Line | Program
2015 | 2016 | 2017 | 2018 | 2019 From Activity Item Element
Est. Non-Federal :
Reimbursements, | 1500 | 1.500 | 1.500 | 1.500 | 1500 | O&M: Alr 04 | 4zBase | 500
: Force Support)
Air Force
290 (Base
Navy 1.300 | 1.300 | 1.300 | 1.300 | 1.300 | O&M, Navy 01 Operating | 0206079N
Support)
437 (Real
Army 1.500 | 1.500 | 1.500 | 1.500 | 1.500 | O&M, Army 04 Estate 0708018A
Management)

Changes to Existing Law: The proposal would amend section 2695(c) of title 10, United States

Code, as follows:






8§ 2695. Acceptance of funds to cover administrative expenses relating to certain real
property transactions

(a) AUTHORITY TO ACCEPT.—In connection with a real property transaction referred to in
subsection (b) with a non-Federal person or entity, the Secretary of a military department may
accept amounts provided by the person or entity to cover administrative expenses incurred by the
Secretary in entering into the transaction.

(b) CovERED TRANSACTIONS.—Subsection (a) applies to the following transactions involving
real property under the control of the Secretary of a military department:

(1) The exchange of real property.

(2) The grant of an easement over, in, or upon real property of the United States.

(3) The lease or license of real property of the United States.

(4) The disposal of real property of the United States for which the Secretary will be the
disposal agent.

(5) The conveyance of real property under section 2694a of this title.

(c) Use OF AMOUNTS CoLLECTED.—Amounts collected under subsection (a) for
administrative expenses shall be credited, at the option of the Secretary concerned, to (1) the
appropriation, fund, or account from which the expenses were paid,_or (2) an appropriation,
fund, or account currently available to the Secretary for the purposes for which the
expenses were paid. Amounts so credited shall be merged with funds in such appropriation,
fund, or account and shall be available for the same purposes and subject to the same limitations
as the funds with which merged.






