GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1600 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1600

JUN 1 6 2009

GENERAL COUNSEL

The Honorable Joseph Biden
President of the Senate
Washington, DC 20510

Dear Mr. President:

The Department of Defense requests that the Congress enact the enclosed

legislative proposals as part of the National Defense Authorization Bill for Fiscal Year
2010.

The purpose of each proposal is stated in the accompanying section-by-section
analysis.

The Office of Management and Budget advises that there is no objection, from the
standpoint of the Administration’s program, to the presenting of these legislative
proposals for your consideration and the consideration of the Congress.

Enclosure:
As stated



GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE
1600 DEFENSE PENTAGON
WASHINGTON, D.C. 20301-1600

GENERAL COUNSEL JUN l 6 2809

The Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, DC 20515

Dear Madam Speaker:

The Department of Defense requests that the Congress enact the enclosed
legislative proposals as part of the National Defense Authorization Bill for Fiscal Year
2010.

The purpose of each proposal is stated in the accompanying section-by-section
analysis.

The Office of Management and Budget advises that there is no objection, from the
standpoint of the Administration’s program, to the presenting of these legislative
proposals for your consideration and the consideration of the Congress.

Enclosure:
As stated
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SEC. . BUILDING THE CAPACITY OF COALITION PARTNERS.

(a) AuTHORITY.—The Secretary of Defense, with the concurrence of the Secretary of
State, may use up to $32,000,000 of funds available for operation and maintenance for fiscal year
2010 to provide equipment, supplies, and training (including transportation in connection with
training) for a foreign country's national military forces preparing to support a coalition operation
conducted as part of Operation Iragi Freedom or Operation Enduring Freedom or conducted by
the NATO International Security Assistance Force.

(b) FORMULATION AND EXECUTION OF PROGRAM.—The Secretary of Defense and the
Secretary of State shall jointly formulate any program under subsection (a). The Secretary of
Defense shall coordinate with the Secretary of State in the implementation of any program under
subsection (a).

(c) CONGRESSIONAL NOTIFICATION.—

(1) NoTiFicaTiION.—Whenever the Secretary of Defense decides, with the
concurrence of the Secretary of State, to conduct or support a program under subsection
(@), the Secretary of Defense shall submit to Congress a notification in writing of that
decision. Any such notification shall be prepared in coordination with the Secretary of
State.

(2) AcTivITIES IN A COUNTRY.—Not less than 15 days before initiating activities
in any country under subsection (a), the Secretary of Defense, in coordination with the
Secretary of State, shall submit to the congressional committees specified in paragraph
(3) a notice of the following:

(A) The country whose capacity to engage in activities in subsection (a)

will be built.
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(B) The budget, implementation timeline with milestones, and completion
date for completing the program.

(C) The source and planned expenditure of funds to complete the program.
(3) SPeECIFIED CONGRESSIONAL COMMITTEES.—The congressional committees

specified in paragraph (2) are the following:

(A) The Committee on Armed Services, the Committee on Foreign
Relations, and the Committee on Appropriations of the Senate.

(B) The Committee on Armed Services, the Committee on Foreign
Affairs, and the Committee on Appropriations of the House of Representatives.

(d) ADDITIONAL AUTHORITY.—The authority provided under subsection (a) is in addition
to any other authority provided by law authorizing the provision of equipment, supplies, and
training for a foreign country's national military forces, including section 1206 of the National
Defense Authorization Act for Fiscal Year 2006 (Public Law 109-163).

(e) DeriNITION.—For the purposes of this section, the term “coalition” means an ad hoc
arrangement between or among the United States and one or more other nations for common
action.

(F) TERMINATION OF PROGRAM.—The authority provided under subsection (a) terminates
at the close of September 30, 2010. Any program initiated under subsection (a) before that date

may be completed, but only using funds available for fiscal year 2010.

Section-by-Section Analysis

This section would authorize the Secretary of Defense to use up to $32,000,000 of funds
available for operation and maintenance for any fiscal year during which the section is in effect
to provide equipment, supplies, and training for a foreign country's national military forces
preparing to support a coalition operation conducted as part of Operation Iraqi Freedom or
Operation Enduring Freedom or conducted by the NATO International Security Assistance





Force. The Secretary’s authority would terminate at the close of fiscal year (FY) 2010, and
would be in addition to any other law authorizing the provision of equipment, supplies, and
training for a foreign country's national military forces.

This provision is necessary to bring predictability and rationality to a key function of the
Department of Defense in the 21st century: helping our partner nations prepare for coalition
operations. All of the combatant commands (COCOMs) have endorsed this proposal.

Current law does not provide any direct authority to the Secretary of Defense to enhance
the capabilities and capacity of forces in those countries that are willing and, with some support,
would be able to complement or supplement U.S. military capability currently stretched thin by
coalition operations. This need is particularly evident today in Afghanistan, where a key
Administration priority is to bring more partners to support the mission there. While the
contributions of some nations are primarily a matter of political will rather than capability, many
nations are willing to deploy but lack the capability to do so. The Department of Defense (DoD)
assumes increased military risk when such forces are absent; providing these forces with a self-
sustaining, deployable capability is critical to reducing stress on U.S. forces in Afghanistan and
globally.

This authority would allow the Department to buy down this risk by enhancing the
capability and capacity of General Purpose Forces (GPF) of nations that are willing to deploy
them in support of coalition operations. In some cases, building the capacity required for this
effort would necessitate a sustained commitment of the sort not provided for under current DoD
authorities; this commitment is critical given the military nature of the need identified here.

In addition to traditional authorities, Congress has provided a number of authorities to
meet similar gaps in recent years. None of these authorities, however, is sufficient to meet the
military requirement to build coalition partners. For example:

e Section 1206 “Global Train and Equip” Authority -- The intent of this authority has been to
build partners’ capabilities to address counterterrorism and stability operations requirements
globally. Congress has typically viewed Section 1206 as inappropriate for funding required
to build partners for the coalition operations envisioned here. Moreover, Congressional
intent limited the use of Section 1206 funding to building capacity outside of operations in
Irag and Afghanistan. Section 1206, therefore, does not meet the requirement to build
supporting partners for current and future coalition operations.

e Foreign Military Financing (FMF) and Foreign Military Sales (FMS) -- Because FMF/FMS
are tools to advance US foreign policy objectives, these funds go to meet a wider variety of
functions, from providing leverage vis-a-vis other nations, building long-term access and
influence, professionalizing other nations’ military establishments, as well as building
capacity that supports U.S. operations when the host-nation and U.S. interests align. Because
these funds are often used to develop capabilities that the host nation requests and are
limited, they do not always address the capability requirements for contributing to coalition
operations.





e Irag and Afghanistan Security Forces Funding (ISFF/ASFF) -- ISFF and ASFF funding have
been used to support a key element of our strategy in building the capacity of security forces
in Iraq and Afghanistan into capable forces. These funds, however, are for the security
forces of those two countries, not coalition partners deploying to these theaters.

e Coalition Support Funds (CSF) -- This authority allows DoD to reimburse key partners for
cost incurred in support of US operations. Because CSF provides reimbursement for
partners’ military forces once they are deployed, it does not permit the Department to
conduct the sustained capacity building required to prepare these forces to deploy. The more
recent Coalition Readiness Support Program (CRSP) takes a small step in this direction, but
equipment available under CRSP can only be loaned to partners — insufficient to conduct the
capacity building envisioned here.

Notwithstanding this discrete gap in the ability of DoD to build capacity to deploy
alongside its forces in support of coalition operations, through creative combinations of various
programs, the Department has, to a certain extent, been able to further this goal. Nevertheless,
finding these creative solutions in effect expends limited resources to achieve a goal that all
support by dealing with authorities that are not specifically built for this mission. The COCOMs
assess that, given the state of those military forces in question, current progress towards meeting
their assigned mission to build supporting partners will be insufficient absent an authority of the
sort outlined above.

Coalition operations are critical in Afghanistan today, and will likely remain a relevant
construct for the foreseeable future. All national forces—including United States forces—
require various types of mission-specific training prior to deployment as part of a coalition force.
In the current context of Iraq and Afghanistan, that pre-deployment training includes such
matters as counter-improvised explosive device training, urban operations, convoy operations,
and close air support, as well as cultural awareness and theater rules of engagement. Similarly,
key equipment needs face every force, including global positioning systems, handheld tactical
radios, tactical vehicle radios, M4A1 carbine rifles, canteens, pistols, and night vision devices, as
well as proper uniforms.

Not every nation can afford this training and equipment. For example, Albania, Bosnia-
Herzegovina, Bulgaria, Croatia, Hungary, Macedonia, Montenegro, Romania, Serbia, Slovenia,
El Salvador, Jordan, Mongolia, and Tonga, although this list is not exclusive. At the same time,
the United States is the paramount provider of such training and equipment. Thousands of
soldiers have trained, for example, at the unsurpassed Joint Multi-National Training Center in
Germany.

Additional information on plans for developing the GPF of each country listed above can be
provided in follow on briefings.

This activity not only frees up American service members, but—just as importantly—
broadens and deepens our worldwide ties with nations who have opted to join the struggle
against terror.





It goes almost without saying that our allies and partners are the key to victory in the

years ahead. The United States cannot—and does not—proceed on its own in this great task. As
we expand the global network of nations involved in this fight, we expect our partner nations to
do their part. When that becomes too costly, and when we have both the expertise and the funds

to assist these partners, it is the Administration’s view that we should do so. In our view, $32

million per year for training and equipping some of our partners is a worthwhile investment in a
broad coalition that will both win this war and sustain the coming peace.

BUDGETARY IMPLICATIONS

The maximum cost of this proposal would be $32 million per year. The program is funded for
FY 2010 in the “Operation and Maintenance” budget lines below.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY FY Appropriation | Budget Dash-1
2010 2011 2012 2013 2014 2015 From Activity | Line Item
Air +10.67 -- -- -- -- -- O&M, Air Force 01 220
Force
Navy | +10.66 -- -- -- -- - O&M, Navy 01 210
Army | +10.67 -- -- -- -- -- O&M, Army 01 170
Total | +32.00 -- -- -- -- --
RESOURCE REQUIREMENTS ($MILLIONS)
(offset to fund legislative proposal and incorporated in President’s budget submission
FY FY FY FY FY FY | Appropriation Budget Dash-1
2010 | 2011 | 2012 | 2013 | 2014 | 2015 To Activity Line Item
Air Force | -10.67 -- -- -- -- -- O&M, Air 01 220
Force
Navy -10.66 -- - -- -- -- O&M, Navy 01 210
Army -10.67 -- -- -- -- -- O&M, Army 01 170
Total -32.00 -- -- -- -- --
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SEC. ___ . BUILDING THE CAPACITY OF NATO AND PARTNER SPECIAL

OPERATIONS FORCES.
(a) AUTHORITY.—

(1) IN GENERAL.—The Secretary of Defense may use up to $12,000,000 of funds
available for operation and maintenance for fiscal year 2010 to provide support to
develop capacity for special operations within member nations of the North Atlantic
Treaty Organization (NATO) and nations that have signed the NATO Partnership for
Peace framework document. The purpose of such support shall be to develop such
nation’s existing special operations capability into a special operations force with the
capacity to field a self-sustaining deployable special operations force for employment in
NATO or coalition special operations conducted as part of Operation Iraqi Freedom or
Operation Enduring Freedom or conducted by the NATO International Security
Assistance Force.

(2) TypPe oF supPORT.—The support provided under the authority of this section
may include the provision of equipment, supplies, and training, provided, that no support
shall be provided pursuant to the authority of this subsection without the concurrence of
the Secretary of State.

(b) FORMULATION AND EXECUTION OF PROGRAM.—The Secretary of Defense and the

Secretary of State shall jointly formulate any program under subsection (a). The Secretary of
Defense shall coordinate with the Secretary of State in the implementation of any program under
subsection (a). The Secretary shall notify the congressional defense committees before initiating

any program.





[

10

11

12

13

14

15

16

17

18

19

20

21

22

(c) AssISTANCE OTHERWISE PROHIBITED BY LAwW.—The Secretary of Defense may not
use the authority in subsection (a) to provide any type of assistance that is otherwise prohibited
by any provision of law.

(d) LimITATION ON DELEGATION.—The authority of the Secretary of Defense to make
funds available under subsection (a) for support of NATO/Partnership for Peace Special
Operations Forces may not be delegated.

(e) INTELLIGENCE ACTIVITIES.—This section does not constitute authority to conduct
covert activities as such term is defined in section 503(e) of the National Security Act of 1947
(50 U.S.C. 413Db(e)).

(f) DEFINITIONS.—In this section:

(1) The term “special operations” refers to the activities and force types referred
to in subsections (i) and (j) of section 167 of title 10, United States Code (relating to the
unified combatant command for special operations forces).

(2) The term “congressional defense committees” means—

(A) the Committee on Armed Services of the Senate;
(B) the Subcommittees on Defense and State, Foreign Operations, and

Related Programs of the Committee on Appropriations of the Senate;

(C) the Committee on Armed Services of the House of Representatives;
and

(D) the Subcommittees on Defense and State, Foreign Operations, and
Related Programs of the Committee on Appropriations of the House of

Representatives.
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(g) TERMINATION OF AUTHORITY.—The authority provided under subsection (a)
terminates at the close of September 30, 2010. Any program initiated under subsection (a)

before that date may be completed, but only using funds available for fiscal year 2010.

Section-by-Section Analysis

This section would authorize the Secretary of Defense, with the concurrence of the
Secretary of State, to use up to $12,000,000 per year to enhance capabilities and expand capacity
for special operations within member partner or aspirant nations of the North Atlantic Treaty
Organization (NATO). The support would be provided to NATO and partner/aspirant nations
that have a professional military structure and some special operations capability, but need
further support in order to field a self-sustaining deployable special operations group for
employment in NATO or coalition special operations conducted as part of Operation Iraqi
Freedom or Operation Enduring Freedom or conducted by the NATO International Security
Assistance Force. The Secretary’s authority would terminate at the close of fiscal year 2010, and
would be in addition to any other related authority, including those highlighted below. This
proposal has been endorsed by all of the combatant commands.

Current law does not provide as specific and direct an authority to the Secretary of
Defense to enhance the capabilities and expand the capacity of supporting partners in those
countries that are willing and, with some support, would be able to complement or supplement
U.S. military capability. This need is particularly evident today in Afghanistan, where a key
Administration priority is to bring more partners to support the mission there. While the
contributions of some nations are primarily a matter of political will rather than capability, many
nations in the European Command (EUCOM) Area of Responsibility (AOR) are willing to
deploy but lack the capability to do so. The Department of Defense (DoD) assumes increased
military risk when such forces are absent; providing these forces with a self-sustaining,
deployable capability is critical to reducing stress on U.S. forces in Afghanistan and globally.
This need is particularly acute for U.S. Special Operations Forces (SOF), which are in high
demand in Afghanistan, Irag, and other theaters of operations. Even with the growth to U.S.
SOF over the past several years, demand continues to outstrip supply.

In essence, this authority would allow the Department to reduce this risk by enhancing
the capability and capacity of SOF among willing partners and allies for current and future
coalition operations. In some cases, building the capacity required for this effort would
necessitate a commitment of the sort not provided for under current DoD authorities; we believe
this commitment is critical given the military need identified above.

Current authorities or resources are insufficient to meet this gap. For example:
e Foreign Military Financing (FMF) and Foreign Military Sales (FMS) -- Because

FMF/FMS are tools to further US foreign policy objectives, these funds go to meet a
wider variety of functions, from providing long-term access and influence,





professionalization of host-nation military structures, to building capacity that supports
U.S. operations when the host-nation and U.S. interests align. Because these funds are
often used to develop capabilities that the host nation requests and are limited, there is not
always enough of such funds to use to also address the capability requirements for
contributing to coalition operations.

e Section 1206 Authority -- The intent of this authority has been to build partners’
capabilities to address counterterrorism and stability operations requirements globally.
Congress has thus far viewed Section 1206 as inappropriate for the funding required to
build partners for coalition operations. Moreover, because Section 1206 funding has
been used in practice to building capacity outside of operations in Iraq and Afghanistan,
this authority was not intended to build supporting partners for current and future
coalition operations, although it is not specifically limited.

e Section 1208 Authority -- The purpose of this authority is not to build the capability of
partners. Rather, it permits the use of MFP-11 funds to facilitate U.S. SOF employment
of foreign military forces, irregular forces, groups, or individuals in an ongoing or
planned SOF mission to combat terrorism.

e 10 U.S.C. 8 2011 -- This authorizes United States special operations forces to train the
armed forces and other security forces of foreign friendly countries. However, the
primary purpose of this training must be to enhance the training of the United States
special operations forces. In addition, the authority under 10 U.S.C. § 2011 does not
permit the transfer of equipment to the foreign country, except for items consumed in the
course of the training (see 10 U.S.C. § 2011(d)(2)).

e Coalition Support Funds (CSF) -- This authority allows DoD to reimburse key partners
for costs incurred in support of US operations. CSF provides reimbursement for partners’
military forces for actions once they are deployed, but does not permit the Department to
conduct sustained capacity building required to prepare these forces to deploy. The more
recent Coalition Readiness Support Program (CRSP) takes a small step in this direction,
but equipment available under CRSP can only be loaned to partners, which is insufficient
to conduct the capacity building envisioned here.

The essence of the proposed authority is to permit special operations forces from the
United States—the premiere special operations forces in the world—working in conjunction with
established NATO special operations forces, to provide the training that the emerging special
operations forces of NATO and partner (including aspirant) members need in order to develop
self-sustaining, deployable support in connection with NATO or coalition missions. The primary
target nations would be those NATO members admitted after 1998--at this date the Czech
Republic, Hungary, Poland, Bulgaria, Estonia, Latvia, Lithuania, Romania, Slovakia, and
Slovenia, and partner/aspirant nations working towards full NATO membership (e.g., Croatia,
Albania, Georgia). These nations are among our strongest partners in the war on terror and have
all developed at least a nascent special operations capability. Additional information on plans
for developing the SOF of each country listed above can be provided in follow on briefings.





It is the Administration’s view that the demand for skills unique to special operations
forces will continue to increase in an era when the joint force is likely to engage adversaries who
blend conventional and irregular methods of warfare. At this point, however, there are simply
not enough of those forces to meet current or projected future requirements, and the United
States--while clearly the world leader--is at its capacity in this regard. To increase the capability
of special operations coalition forces to successfully resolve future crises or contingency
missions, as well as for the sake of our own overextended special operations forces, it is
incumbent upon the United States to help our partners expand this critical capability. This
provision would enable the resourcing required to allow leading nations to assess, select, train
and resource self-sustaining, fully capable special operations forces that can deploy where and
when needed, essentially interchangeable with United States forces. Moreover, training and
equipping SOF is a cost effective way to transform and modernize these countries’ military
capabilities.

This proposal has been limited to support SOF capacity-building plans in EUCOM’s
AOR, both because of the detailed nature of EUCOM’s plans, and because the EUCOM AOR
contains the majority of potential force providers for the current fight. As such, it represents a
useful test case for the utility of a program to build SOF partners in line with U.S. military needs.
If successful, this proposal could be opened to support plans in other AORs where willing
partners wish to develop their SOF to deploy in a significant way to U.S. operations.
Implementation guidance will be provided by the Department. The Secretary of Defense could
not use this new authority to provide any type of assistance that is otherwise prohibited by any
provision of law.

BUDGETARY IMPLICATIONS

The maximum cost of this proposal would be $12.0 million for fiscal year 2010. The program is
funded for FY 2010 in the “Operation and Maintenance, Army” budget line below. Offsets for
this proposal are also outlined below.

RESOURCE REQUIREMENTS (SMILLIONS)

FY FY FY FY FY FY Appropriation | Budget Dash-1
2010 2011 2012 2013 2014 2015 From Activity | Line Item
Army | +12.00 -- -- -- -- -- O&M, Army 01
Total | +12.00 -- -- -- -- --
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SEC. . AUTHORITY TO TRANSFER DEFENSE ARTICLES NO LONGER NEEDED

IN IRAQ AND TO PROVIDE DEFENSE SERVICES TO THE SECURITY

FORCES OF IRAQ, AFGHANISTAN, AND PAKISTAN.

(a) AuTHORITY.—During fiscal year 2010, the Secretary of Defense may transfer defense
articles from the stocks of the Department of Defense and provide defense services in connection
with the transfer of such defense articles to—

(1) the security forces of Iraq to support the efforts of those forces to restore and
maintain peace and security in that country;

(2) the security forces of Afghanistan to support the efforts of those forces to
restore and maintain peace and security in that country; and

(3) the security forces of Pakistan to support the efforts of those forces to restore
and maintain peace and security in that country
(b) LIMITATIONS.—

(1) SECRETARY OF STATE CONCURRENCE.—AnNY transfer under subsection (a) may
only be made with the concurrence of the Secretary of State.

(2) SOURCE OF DEFENSE ARTICLES.—A defense article may be transferred under
subsection (a) only if (A) immediately before the transfer the article is in use to support
operations in Irag, and (B) the article no longer is required by United States forces in
Iraq.

(3) AGGREGATE VALUE OF DEFENSE ARTICLES.—The aggregate replacement value
of all non-excess defense articles transferred and defense services provided to Iraq,
Afghanistan, and Pakistan under subsection (a) may not exceed $750,000,000 in fiscal

year 2010.
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(c) Excess DEreNSE ARTICLES.—The value of any defense articles that are in excess to
the stocks of the Department of Defense shall not count toward the aggregate limit under
subsection (b)(3).

(d) DEFINITIONS.—In this section:

(1) DEFENSE ARTICLES.—The term “defense articles” has the meaning given that

term in section 644(d) of the Foreign Assistance Act of 1961 (22 U.S.C. 2403(d)).

(2) DEFENSE SERVICES.—The term “defense services” has the meaning given that

term in section 644(f) of that Act (22 U.S.C. 2403()).

(3) SECURITY FORCES.—The term “security forces” means national armies,
national air forces, national navies, national guard forces, police forces, corrections
officers, border security forces, civil defense forces, infrastructure protection forces, but

does not include nongovernmental or irregular forces, such as private militias.

Section-by-Section Analysis

As the Department of Defense reduces force levels in Iraq during fiscal year 2010,
current authorities are insufficient to assist in the disposition of United States equipment and
other property in Irag. Specific policies are being developed that will provide guidance for the
disposition of equipment to other United States Central Command (USCENTCOM) forces, pre-
positioned sets, training sets, other United States agencies, Foreign Military Sales, or disposal.
Current authorities, however, do not permit the United States to transfer, on a case-by-case basis,
equipment to the Government of Irag, Afghanistan, or Pakistan. This proposed new authority
would allow the Secretary of Defense to transfer both excess and non-excess defense stocks,
along with defense services in connection with the transfer, to the Governments of those
countries.

The authority would provide a replacement value cap on non-excess items that can be
transferred. The Department of Defense envisions using this authority, on a case-by-case basis,
when military departments identify items that are uneconomical to return or reset and the
USCENTCOM Commander determines that the items would be of value to the Governments of
Irag, Afghanistan, and Pakistan. This authority would provide no limit on the transfer of items





deemed excess to the stocks of the Department, and the Department envisions for those items as
an alternative to disposal.

At this time, no specific lists of equipment or items are available. As part of the
drawdown process, this authority would be one of the tools available to both the military
departments and the USCENTCOM Commander to aid in the disposition of equipment.





