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01./30/2014 
OIRA cleared final OF ARS rule. DAR editor preparing for 
publication. 

01129/2014 DAR editor submitted draft final OF ARS mle to OIRA. OTitA 
revtewmg. 

01 /24/2014 
DAR editor received DoD approval to publish draft tina] DF ARS 
rule. Will notify OASD(LA). 

01 / 17/2014 
DAR editor requested DoD approval to publish draft final OF ARS 
rule. 

112118/2013 
Case manager fmwarded draft final DFARS rule to DAR editor. 
DAR editor reviewing. 

12/18/2013 DARC agreed to draft final DF ARS rule. DAR staff processing. 

12113/2013 
DARC received draft final DFARS rule from DARS staff. Reclama 
on 12/18/2013. 

12/11/2013 
DARC Director tasked DARS staff to review public comments a:nd 
draft final DFARS rule. Report due 12/18/2013. 

ll./29/20 13 Public comment period ended. DAR staff processing. 

109/30/20 13 
Published interim D.F ARS mle in Federal Register (78 FR 59851 ). 
Effec tive upon publication. Public comment period ends 11129/2013. 
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as. interim rule to OfRA on 8-9-13. 8/29/2013, OIRA agreed to 
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03/21/2013 
DAR editor sent draft proposed OF ARS rule to OIRA. OIRA 
reviewing. 3-22-13 Deemed significant by OIRA. 

03/21/2013 
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DAR editor sent draft proposed DFARS rule to OIRA. OI'RA 
reviewing. 05/15: Responded to additional questions forwarded by 
OIRA. 5/28 red OIRA/OFPP comments; sent to CM for resolution. 
Sent DoD responses to OIRA on 6-11-13. rcvd ad.d'l OIRA/OFPP 

03/28/2013 comments on 6-19-13; sent to C M for resolution. Rcvd add'l 
comment from OIRA on 6-19-13. received add'l comments from 
OIRAIWH GC on 6-24-13; provided DoD response to OIRA on 6-
24-13. Rec's add'l oFPP cmts 7/3/13; on 7/9/13, sent DoD response 
to OlRA/OFPP. Sent revised FRN to OJRAIOFPP on 7-11-13. 
Uploaded into ROC IS on 7-15-13 revised FRN and text. 

03/22/2013 DAR editor preparing to re-submit to OIRA. 

Status History: 
03/21/2013 DAR editor sent draft proposed DF ARS rule to OIRA. OIRA 

reviewing. 3-22-13 Deemed significant by OIRA. 

03/21/2013 DAR editor received DoD approval to publish draft proposed 
DFARS rule. 

03/20/2013 DAR editor re,quested DoD approval to publish draft proposed 
DFARS rule. 

02/20/2013 Case manager forwarded draft proposed rule to DAR editor. DAR 
editor reviewing. 

02/20/2013 DARC agreed to draft proposed DFARS rule. Case manager 
processmg. 
DARC rece.ived Suspension, Debarment, and Busine-ss Ethics Cmte 

02/05/2013 draft proposed DFARS rule. Will discuss draft proposed OF ARS rule 
on 02/20/2013. 

01 /07/2013 DARC Director tasked Debarment, Suspension, & Business Ethics 
Committee to draft proposed DF ARS rule. Report due 02/06/20 J 3. 
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DFARS Case 2013-DOlO 
Enhancement of Contractor Employees Whistleblower Protections 

Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

• • * • • 

SUBPART 203.!}--WHISTLEBLOWER PROTECTIONS FOR CONTRACTOR 
EMPLOYEES 

203.900 Scope of subpart. 

( (a) ]This subpart implements 10 U.S.C. 2409 as amended by (s]Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
ami (s]Section 842. of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110·417)[, and section 827 of the National Defense Authorization Act 
for Fiscal Yea.r 2013 (Pub. L. 112-239). It is applicable in lieu of, rather 
than as a supplement to, FAR subpart 3.9.] 

[ (b) This subpart does not apply to a:ny element of the intelligence 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. 40l(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcont.ractor of an element of the 
intelligence community if such disclosur~ 

(1) Relates to an activity or an element ofett the intelligence 
community; or 

(2) Was discovered during contract or subcontract services provided 
to an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

AntNT!ON: THIS IS A CDNFIO£NTW., O£UHRAfiV£, ANO m-DEOStONAl OEFENSf ACQU&SmON ltfGutATlONS SYSTEM DOCUMENT, 
PROTECTtD FROM UNAUTHOftlZ£0 DISCLOSURt' PURSUANT TO THE FRU.DOM OF INFORMATION ACT AND OTHER LlGAL AUTHORm£S. 
TlUS DOCUMENT SHALL NOT IE OISTWUBUTED OUTSIDE AUll!ORI.ZfD RULEMAICING CHANNELS WfTHOUf THE PIUOR APPROVAl Of A 
llEfltlt.ESENlATM Of THE DEFENSf ACQUISmoN ~GUIATIONS SYST!M. IF YOU HAvt RE.CEf\IED THIS DOCUMENT IN ERROR, YOU MAY NOT 
READ, COPY, DISTftiBUTE, OR. USE THE DOCUMENT OR INFORMATION CONTAINED flifREIN. FUitTHEitMOftE, YOV MtJST IMME~TElY 
NOTIFY lllf SEND£R BY REPlY EMAil OR DTH£R MEANS AND THEN DEW£ OR DBTROV AU COI'I£S OF THE DOCUMENT. 

ANY DISTRIIU!lQH Of THIS DQCUMENT MUST CONTAIN THIS l.fG£ND. 
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"Abuse of authority," as used in this subpart, means an arbitrary and 
capricious exercise of authority that is inconsistent with the mission of 
DoD or the successful performance of a DoD contract. 

"Reprisal," see DFARS 203.903(1), Policy.) 

203.903 Policy. 
The fellewiBg pelley applies tie DeD iBetead eft;he pe~ at FA& 3.993: 

(1) [Policy. )10 U.S.C. 2409 prohibits contractors [or subcontractors )from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the fel:lewi:Bg entities[ listed at paragraph (2) of 
this se.ction), information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating ·to a DoD contract, ]a substantial and s,pecific danger to 
public health or safety, or a violation oflaw(, rule, or regulation.) related to a DoD 
contract (including the competition for or negotiation of a contract)f[. Such 
reprisal is prohibited even if it is undertaken at the request of an 
executive bra.nch official, unless the request takes the form of a non
discretionary·directive and is within the authority o.fthe executive branch 
official making the request. 

(2) EntUies to whom disclosure may be made] 

(i) A Member of Congress or a representative of a committee of Congress. 

(ii) A :repPeseatati-ve ef a eemmiUee ef Ceag~~ess. 

(iii) An Insp.ector General that receives funding from or has oversig~t over 
contracts awarded for or on behalf of DoD. 

(i(ii]Y) The Government Accountability Office. 

((i]v) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of the Department of Justice[ or other law 
enforcement agency]. 

((vii) A court or grand jury. 

ATTENTION: THIS IS A CONFIDENTlAL. DEIJBEMTM, AND PM-QEQSIONAl OERNS£ ACQUISmON REGUlATIONS SYmM OOC\JMEHT, 
Pft01'E:CTlD FROM UNAliTHOIUZEO DISQOSURE PURSUANT TO THE fi!.UDOM OF INFORMAnON ACT AND OTHER LEGAL AUTHORmES. 
TttiS DOCUMENT SHALL HOT IE OfSTRIBlfTED OUTSIDE: AUTHOIUZ£D RUUMA:K1NG CHAf!INEU WITHOUT THE PRIOR APPROVAL OF A 
REPA£SIJITA.TM OF THE OEFENSi ACQUISITlON REGl.II.ATIONS SYSTEM. IF YOU HAVE RECEIVED THIS OOctJMEHJ IN ERROR, YOU MAY NOT 
RfAO, COPY, DISTI:UBIJTE, OR USE lltE DOCUMENT OR INFORMATIOH CONTAfNEO lltERE'IN. FURTHERMORE, YOU MUST IMMEOtATELY 
NOnFY THE SEND£R 1Y ~PLY EMAA1. OR OTHER MEANS AND THt:N D£lfTE OR DESTROY All COPIES OF THE DOCUMENT. 

ANY DISTRIBUTJON OF lltl$ OQCUMENI MUST CQ!f!AIN THIS LEGENQ. 
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(vii+) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 

[(3) Disclosure clarified. An employe·e who initiates or provides 
evidence of contractor or subcontractor misconduc.t in any judiciai or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(~(4)) (Contracting officer actions. )A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) ofthis section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for fiJing complaints. 
IB aatiitiell io the proeeEl\H'eO at Fl''"~ 3.904, B:BY eeB.imeteP em:ployee who helie¥08 
that he OP she BQB l:JeeB fliBefiapgefl, aemotefi, OP otBePWise aisefimifiat.efl agaiBSt 
eo&tl'a:ry te the poliey iB 208.90& may file a eom.plaillt with the DoD Iaspeeto!' 
GeBeJ:'al. 
[ (a) Any employee of a contractor or subc.ontractor who believes that he 
or she has been discharged, demoted, or otherwise discriminated against 
contrary to the policy in 203.903 may file a complaint with the Inspector 
General of the Department of Defense. 

(b) The complaint shall be signed and shall contain-

(1) The name of the contractor; 

(2) The contract n.umber, if known; if nott a description reasonably 
sufficient to identify the contract(s) involved; 

(3) The substantial violation of law giving rise to the disclosure; 

(4) The nature of the disclosure giving rise to the discriminatory act, 
including the party to whom the information was disclosed; and 

(5) The specific nature and date of the reprisal.] 

ATTENT10N: TttiS IS A CONFIOENTlAL, OEUBERATM, AND "'E·DECISIONAL DEFENSE ACQUISfllON ltEGU\ATlONS SYSTtM DOCUMENT, 
PROTECT!D FROM UNAUltiOIIIZED OfS(U)SUflf PliltSUANT TO THE f«EEOOM Of INFORMATION ACT AND OTHER LEGAl AU1l1011mES. 
rttl$ DOCUMENT SHAll NOT BE OtSTRIIUl£0 OUTSIDE AUTHORIUD RULEMAKING CHANNELS WIDfOUT Tlt£ PRIOR APPROVAl OF A 
REPRfSEHTATIVE OF TMf DEFfHSt.ACQUISITION ll£GUIATIONS SYSTIM. IF YOU HAVE RECEIVED THIS DOCUMENT IN ERROR, YOO .._,AY NOT 
RfAO, COPY, OlmtiBUT£, OR US! Tlt£ DOCUMENT OR INFORP./1Al10N COI'fTAINEO THERE.IN. FUitTHIAMOfiE, YOU MUST IMMEDIATELY 
NOtiFY THIE SEftDfR BY REPlY EMAil Oft OTHIER MEANS AND THEN DEUlt OR DESTROY All COPIES OF lltE DOCUMENT. 

ANY O!Slft18U]'ION OF THIS DOCUMENT MUST CONTAIN DUS !IG{ND. 
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203.905 Procedures for investigating complaints. 

The fellewiag preeedt~res apply te QeD i&s~ead ef the preeeElt~Pes at FA& 3.909: 

(1) [Unless t]The [DoD Inspector General mak.es a determination that 
the complaint is frivolous, fails to aJJege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative pr'oceeding initiated by the complainant, the 
]DoD Inspector General will make a determiaatieB as te whethel' ·a eem~laiBt is 
fl'ivole:aa er merits fartheF investigatieft[e the complaint]. 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, an.d the head of the agency; 

(:ll) Conduct an investigation; and 

(ill) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the co.mplaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
complaint; and 

: . 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period(, up to 180 days, as agreed upon with the 
complainant). 

[(4) The DoD Inspector General may not respond to any inquiry or 
disclose any informa,tion from or about a)ny person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent of the person aJJeging reprisa.J; 

ATTENTION: THIS IS A CONFIDfffllAt. DfUBERATIVE, AND PRf-DtCJSIONAL DEFENSE Aa:tUtsmON REGUlATIONS SYmM DOCUMEHf, 
PROTICT£0 FROM UNAUTHOitiZEO DISCLOSURE PURSUANT TO THE F«EEOOM OF INFOftMA:TIOH ACT AHD OTHER L£GA.t. AUTHORITI£$. 
THIS DOCUMENt SHAll NOT BE OISTRIBU'fEO OUTS.IO£ Al.llliORIZEO RULEMAKING CHANNElS WITHOIJT THE PRIOR APPROVAL Of A 
RE~£S£HTATJVE OF THE OEffi'CS£ ACQUISffiON REGULATIONS SYSTfM. IF \'OU HAV£ RECEIVED THIS POCUMEHT IN E.RROR, YOU MAY NOT 
READ, COPY, DISTIUBIJTt, OR USE THE DOCUMENT Olt INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY 
NOTIFY THE SENDER IY REPLY EMAil OR OTHER MEANS AND THEN DflETt OR D£Snt0\' ,All COPIES OF THE. DOCUMENT. 

ANY Olm18U11QN OF THIS OOCUME!ff MUS! COH!AIN THIS LEGEND. 
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(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investiga,tion of the al1eged reprisal. 

(5) A complaint may not be brought under 10 U.S. C. 2409 as 
implemented by DFARS subpart 203.9 more than three years after the date 
on which the alleged reprisal took place. 

(6) The legal burden of proof specified at paragraph (e) of 5 U.S. C. 1221, 
Individual Right of Action in Certain Reprisal Cases, shall be controlling 
for the purposes of any investigation conducted by the DoD Inspector 
Gene.ral, decision by the head of an agency, or judicial or administrative 
proceeding to determine whether prohibited discrimination has occurred.] 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

---+{lH.)-i'!IS[ s)hall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and [shan take one or more of the following actions: 

(i) Order the contractor to take affirmative action to abate the 
reprisal. 

(ii) Order the contractor to reinstate the person to the position that 
the person held before the reprisal, together with compensatory damages 
(including back pay), employment benefits, and other terms and 
conditions of employment that would apply to the person in that position 
if the reprisal had not been taken. 

(iii) Order the contractor to pay the complainant an amount equal to 
the aggregate amount of al1 costs and expenses (including attorneys' fees 
.and expert witnesses' fees) that were reasonably incurred by the 
complainant for, or in connection with, bringing the complaint regarding 
the reprisal, as determined by the head of the agency.) · 

ATTENTION: TltiS IS A CONFIDENTIAL, DELIBERATIVE, A1'4D PRE·DEC!SIONAL r>EFUCSf ACQUtS.mON REGUlATIONS SYmM DOCUMENT, 
PROTfCTtO Fl!.OM ONAUTltOfUZED OISCLOSUR£ PURSUANT TO THE FREEDOM Of INFORMA.TION ACT AND OTifE_R LEGAL A.!JTHORmES. 
THIS OOCUM£NT SltALL NOT BE DISTRIIUIJED OUTSIDE AUntORIZED RUL£MAIUNG CHANNElS WITHOUT THE PRtOR APPROVAl <>fA 
REPR£S£NTATM OF THE DEFENSE ACQUISIT10N REGULAllONS SYSTEM. IF YOU liAV£ REC.EIV£D THIS DOCUMENT IN ERROR_, YOU MAY NOT' 
READ, COPY, DISTRIBUTE, OR USE ntE DOCUMENT OR INFORMATlON CONTA.INED THE.ItEitf. FURTHERMORE, YOU MUST IMMEOIARLY 
NOTIFY THE StHDEA 8'/ R.EPLY EMAil OR OTHEJl MEANS AND THEN DElfT£ OR DESTROY ALL COPIES OF nu; DOCUMENT. 

AN-'( DI$TR18tiTION OF THiS ~Mf,NT MUST CONTAIN irijS liGEHP. 
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(i:i) ShaD ieeae a a a!'der tie&yiag l'elief ar eheU take oae ar mare af tl:te ae,ieae 
spee:ifieEI iB FAR 8.906(e). 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ti), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.( An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[(4)) Tbe rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment. 

203.907 Classified information. 

As provided in section 827(h) of the National Defense Authorization Act for 
Fiscal Year 2013, nothing in this coverage provides any rights to disclose 
classified information not otherwise provided by Jaw.] 

203.970 Contract clause. 
Use the clause at 252.203-7002, Requirement to Inform Employees of 

Whistleblower Rights, in all solicitations and contracts. 

* * * * * 

AmH!JO!f: THIS IS A OOfUIDENnAl, DIUNMTM, AND Plf-OICJ!IK)NAI. DIRNSE ACQUISmON aEGUt.AnONS SYS1Dt' DOCUMENT, 
PII.Of!OIO ntOM UNAUTHO.UZ!D OISQOSUJll JIUlSWU!fT TO THI FltE!OOM Of IIIIFOaMATIOH ACI' AND OTHU tlC:W. AUTHOtUil£S. 
THIS OOCUMfNT SHALL NOT IE cm'IUBUTED OlnSIDf AUTHORfUD aUliMAIUNG CHANNELS Wl'fHOUT THE PRIOR APSIROVAL OF A 
RfPRESiffTAT!VI Of THl DUE~ A(Q.UlSmON IIIIGUt.ATIONS SYSllM. IF YOU HAW IUCfMO THIS DOCUMENT IN l~ YOU MAY NOT 
READ, COPY, DlS'nUBUTE, Oil USE THE OOCUMEffT OR INFORMATION COffTAINED THEREIN. FURTHfRMORf, YOU MUST IMMEDIATtLV 
NOTifY TH£ St.NDt:a tV IIEPt.l EMAIL Oil O'ntER MEANS AND THEN OUETI Oft ountOY ALL COPIIS OF THE OOCUME!fT. 

Mf( DISIB8UI'l0f1 Of THlS p<XUMlffT MUSI CQNIAIN DUS Wiff!l(l. 
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PART 252 ·SOU CITATION PROVISIONS AND CONTRACT CLAUSES 

* * • * * 

252.203-7002 Requirement to Inform, Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WIDSTLEBLOWER RIGHTS 
(JAN 20QQ[DATE]) 

[a] This contract and employees working on this contract will be subject to the 
enhanced contractor employee whistleblower protections at 10 U.S.C. 2409, as amended 
by section 827 of the National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 
112-239) and the implementing regulations at DFARS 203.9. 

[b) The Contractor shall inform its employees in writing[, in the predominant 
native language of the workforcet] of employee whistle blower rights and 
protections under 10 U.S.C. 24.09, as described in [s]Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

[c) The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subc-Ontracts.] 

(End of clause) 

* * * * * 

252.244-7000 Subcontracts for Commercial Items. 
As prescribed in 244.403, use the following clause: 

SUBCONTRACTS FOR CO:Mh-1ERCIAL ITEMS (JUN 2013) 

(a) The Contractor is not required to flow down the terms of any Defense Federal 
Acquisition Regulation Supplement (DFARS) clause in subcontracts for commercial 
items at any tier under this contract, unless so specified in the particular clause. 

(b) While not required, the Contra(.1or may flow down to subcontracts for 
commercial items a minimal number of additional clauses necessary to satisfy its 
contractual obligation. 

AITENTION: THIS IS A CONFlD£HTlA~ DEll8fRATM, ANP PRE-DECJStONAI. DERNSf ACQUtSITION REGUlATIONS SYSTtM OQCUMENT, 
PROTECTtD FROM UNAUTHORilfP DI.SCWSURE PURSUANT TO THE FREEDOM OF INFORMATION ACT ANO OTHER LEGAL AUTHORm£5. 
THtS DOCUMENT SHAU NOT BE DIST1U8UTtD OlfTSIDf: AVTHORilfD RULEMAI<ING CHANNElS WITttOVT THE PRIOR APPROVAL Of A 
ltEPRESE.NTATIIIE OF THE DEFENSE ACQUISmoN REGUlATIONS SVSRM. IF YOU HAVE REttiVED TH1S DOCUMENT IN ERROR, YOU MAY NOT 
READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. fUitTHERMORE. YOO MUST IMMEDIATELY 
NOTIFY 'THE SENDER BY AEPL.Y EMAIL OR OTHEJI MEANS AND THEN DELETE OR DESTROY ALL COPfES OF THE DOCUMENT. 

APN piSiRIBUTION OF TriiS [10CUMENT MUST CONTAIN THIS LlGEND. 
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• • 

(c) The Contractor shall include the terms of this clause, including this paragraph 
(c), in subcontracts awarded under this oontract, including subcontracts for the 
acquisition of oommercial items. 

(End of cia use) 

AmNT!Qfi; THJS IS A CONFIDENTlAL, OWaERATlVE, AND PI\E-'D~l OlffNSf ACQ.UISmoN fiEGULA110NS SYmM DOCUMENT, 
PROTECTED fROM liNAUTltOitlZED DISO.OSORf PlllSUAHT TO THE FREEDOM OF INFORMATION ACT AND OTHER LEGAL AUTHORITIES. 
THIS DOCUMENT SttAU NOT BE DISTRIBUTED OUTSIDE AUTHOIIIIZEO RULEMAIUNG CHANNElS WfTfiOliT THE PR!QR APHOVAL Of A 
REPRESINTATIVE Of Tttf DEFENSE ACQOISIT10N REGULATIONS SYSTEM, IF YOU HAVE 'lt.ECENED THIS DOCUMENT IN EQOR, YOU MAY NO'f 
Jl.fAD, COPY, OIS11UBUTE, 0111 iJSE THE DOCUMENT OR INFORMA.T10N CONTAINED THEREIN. FURTH~MOM, YOU MUST IMMEDIATELY 
NO'fiFY THE SENDER 8Y REPLY EMAil OR OTHEII MEANS A.ND TH£N DELETE OR DESTROY ALL COPIES OF THE OOCUME,NT. 

ANJ OIS!RIBUTION OF iHIS~EHT MU.~O!~I:u.N....!TH~iS....!li~G!l!Ei!:NO~. --------
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(Billing Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR 'Parts 203 and 252 

RIN 0750-AH97 

Defense Fed.ral Acquisition Regulation Supplement: Enhancement 

of Contractor Employees Whi.stleblower Protections (DFARS Case 

2013-D010) 

AGENCY: Defense Acquisition Regulations System, Department of 

Defense (DoD) . 

ACTION: Proposed rule. 

SUMMARY : 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement a section of the 

National Defense Authorization Act for Fiscal Year 2013 that 

enhances whistleblower protections for contractor and 

subcontractor employees. 

OATES,: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Insert date 
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60 days after date of publication in the FEDERAL REGISTER), to 

be considered in the formation of a final rule. 

ADDRBS·SES : Submit comments identified by DFARS Case 2013-0010, 

using any of the following methods: 

o Regulations.gov: http://www.regulations.gov. submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013-0010" under the heading "Enter keyw~rq or IO" ~d 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-0010." Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if any), and "DFARS Case 2013-

DOlO" on your attached document. 

o E-mail: dfars@osd.mil. Include DFARS Case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 3B855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http://www.regulations.gov, including any personal information 
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provided. To confirm receipt of your comment(s), please check 

www.regulations.gov, approximately two to three days after 

submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) . 

FOR FtJ:RTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101.H 

SUPPLEMENTARY J:NFO:RMAXION: 

I . Backqround 

The National Defense Authorization Act for Fiscal Year 2013 

(Pub. L. 112-239, enacted on January 2, 2013) included enhanced 
.. 

whistleblower protections for contractor and subcontractor 

employees in separate, but parallel, sections of the NOAA for 

agencies subject to title 10 and title 41 of the United States 

Code, respectively. These enhanced whistleblower protections 

and the associated cost principles changes are being implemented 

by two DFARS (for DoD)) and two FAR (for title 41 agencies) 

cases, which are independent, but parallel, rulemakings because 

of some differences in the operations of the underlying statutes 
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and because the title 41 statute is only a four-year pilot 

program. 

Paragraph (g) of section 827, which amended paragraph (k) of 

10 U.S.C. 2324, is being addressed in DFARS Case 2013-0022, 

Allowability of Legal Costs for Whistleblower Proceedi~gs. 

Section 827 of the NOAA for FY 2013 created a standalone statute 

for DoD that is not dependent on the FAR coverage. The DoD 

contractor whistleblower rules are based on an independent 

statute that applies only to title 10 agencies. 

Section 828, "Pilot program for Enhancement of contractor 

[employee whistleblower] protect.ion from reprisal for disclosure 

of certain information," of the NUAA for FY 2013 will be 

imple.mented in the FAR, see FAR Case 2013-015. Section 828 

establishes a four-ye.ar "pilot program" to provide enhanced 

whist.leblower protections for e.mployees of civilian agency 

contractors and subcontractors and suspend the effectiveness of 

41 u.s.c. 4705, "Protection of contractor employees from 

reprisal for disclosure of certain information," and its 

implementing regulations at FAR 3.901 through 3.906. The FAR 
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will also incorporate sections 827(g) and 828(d) of the NDAA for 

FY 2013 (Pub. L. 112-239). 

Section 827(g) amends 10 U.S.C. 2324(k), "Allowable costs 

under defense contracts." In a like manner, section 828(d) 

amends 41 U.S.C. 4310, "Proceedings cost not allowable_," t.o 

address legal costs incurred by a contractor in connection with 

a proceeding commenced by a contractor employee submitting a 

complaint under the applicable whistleblower statute (10 U.S.C. 

2409 or 41 U.S.C. 4712, respectively). see FAR Case 2013-017, 

entitled Allowability of Legal Costs for Whistleblower 

Proceedings. 

II. Discussion 

The current FAR addresses whistleblower protections for 

contractor employees at subpart 3.9, and the DoD-unique rules 

are contained in DFARS subpart 203.9, entitled "Whistleblower 

Protections for Contractor Employees." DFARS subpart 203.9 

implements 10 U.S.C. 2409, as amended, and will be applicable in 

lieu of, rather than as a supplement to, FAR subpart 3.9. The 

subpart covers the policy, procedures for filing and 

investigating complaints, remedies, and the prescription for the 
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clause at DFARS 252.203-7002, entitled "Requirement to Inform 

Employees of Whistleblower Rights." 

A. Section 827 chanqes to 10 U.S.C. 2409. Section 827 

revised 10 U.S.C. 2409 as follows: 

(a) (1): Amended grounds for disclosure. 

{a) (2): Amended persons and bodies to whom disclosure could 
.. 

result in reprisal. 

(a) (3) (A): Provided a definition of who is deemed to have made 

a disclosure, see 203.903(3). 

(a} {3) (B) : Added prohibition against reprisal even if 

undertaken at request of a DoD or Administration official. 

(b) (l): Provided an additional basis on which the Inspector 

General may determine not to investigate. 

(b) (2) {B): Provided a reporting timeframe for any additional 

period for investigation. 

(b) (3) : Provided specific exemptions t.o the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4): Added a three-year time limit for bringing a complaint. 

(c) (l) (B) : Modified the types of damages that may be ordered. 
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(c) (2): Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4) : Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c) (5} : Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c) (6): Stated the legal burden of proof to be used. · 

(c) (7}: Prohibited any waiver of the rights and remedies in the 

statute. 

{d) Added a new requirement to notify employees of their rights 

and remedies. 

(e) : Created an exemption for elements of the intelligence 

community. 

(g) (6): Added a definition of 1\abuse of authority." 

Additionally, because 10 u.s.c. 2409 had been partially 

implemented in FAR subpart 3.9 and DFARS subpart 203.9 prior to 

the NDAA for FY 2013 amendments, and the implementing 

regulations at FAR 3.9 are proposed to state that the FAR 

subpart does not implement 10 u.s.c. 2409, some sections of the 
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FAR must now be implemented in the DFARS so that all of 10 

U.S.C. 2409, as amended, is completely implemented in the DFARS. 

B. Proposed Changes to DFARS 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 U.S.C. 2324(k) made by section 827 are 

being implemented separately in DFARS Case 2013-D022, 

Allowability of Legal Costs for Whistleblower Proceedings. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The term "abuse of authority" is a recommended addition to DFARS 

203.901, Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and certain contractor or subcontractor management officials or 

employees. In addition, the proposed changes to this section 
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would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. Paragraph {h) of section 827 provides 

that nothing in the new law may be construed to provide any 

rights to disclose classified information not otherwise provided 

by law. This important caveat has been included in a new 

section 203.907, entitled "Classified information." 

The clause prescribed at DFARS 203.970 is 252.203-7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

proposed rule would amend the clause to apply to subcontractors 
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the specific requirement to inform employees in writing of their 

whis~leblower rights. I!". acid:tio:-., !:he wr::.tter: ~ctification cf 

employee whistleblower rights and protections would be required 

in the predominant native language of the workforce. 

III. Executive Orders 12866 and 13563 

Executive Orders {E,O,s) 12B66 and 13563 direc:: agen;::ies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

reg1.tlato.r·y approaches t:hat n:aximize r_et b€'\nef.its (lnc1udtng 

potential economic, environmental, publ:..c health and safety 

effects, distrib-.;.t:ive impacts, a::d equi:::y). E.O. 13563 

emphasizes t:he importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

prorr.oting f]eKlbility, This is a significa~t regulatory action 

and, therefore, was subject to revlew " .. mder section 6\b) of E.O. 

12866, Regulatory Planning and Review, dated September 30 1 1993. 

This rule is not a major rule under 5 U.S.C. 804. 

IV. Regulatory Flexibility Act 

DoD dces not expect this proposed rule to have a significant 

econom1c impact on a substantial n'...lmbe:r of small entities Wlt~in 
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the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601, et 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 

whistleblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors' rights and the remedies available to their 

employees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows : 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization .Act (NOAA) for Fiscal Year (FY) 2013. 

Section 827 of the NOAA for FY 2013 amended 10 u.s .c. 2409 and 

10 U.S.C. 2324(k). Section 827 changes are applicable to DoD 

and NASA. Each agency will amend its FAR supplement to 

incorporate these provisions. This IRFA pertains only to this 

DFARS proposed rule . This rule proposes to make revisions to 

subpart 203.9, "Whistleblower Protections for Contractor 

Employees.H The subpart covers the policy, procedures for 

filing and investigating complaints, remedies, and the 
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prescription for 1:he clause at DFARS 252.203-7002, entitled 

"Requirement to Inform Employees of Whistleblower Rights." 

The rule will apply to all entities, small as well as large, 

at the prime contract and subcontract level. However, not all 

entities will have a situation occur that requires an employee 

to use the whistleblower provisions. Given that a whistleblower 

employee may work for any size business, the impact on small 

businesses is directly associated with the number of 

whistleblowers it employs. There is no way to predict this 

number in advance. However, a small entity could be impacted by 

a whistleblower employee either as a Government prime contractor 

or subcontractor. In addition, the impact on an entity is 

directly related to the seriousness of the alleged wrongdoing. 

There are no reporting requirements associated with reporting 

of the wrongdoing as stated in the proposed rule. A firm 

accused of retaliating against an employee whistleblower is 

likely to be required to furnish human resources documentation 

to disprove the accusation. This documentation, however, would 

only be required in the course of an investigation of the 

accusation, not as a result of a contract clause. 
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The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used i.n the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider · comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with S O.S.C. 610. Interested parties must submit 

such comments separately and should cite s o.s.c. 610 (DFARS 

Case 2013-D010), in correspondence. 

V. Paperwork Reduction Act 

The rule does not contain any information collection 

additional requirements that require the approval of the Office 

of Management and Budget under the Paperwork Reduction Act (44 

U.S.C. chapter 35). 

List of Subjects in 48 CFR Parte 203 and 252 

ATIENJION; THIS IS A CONFIDEI'Io'TIAL, DELIBERATIVE. AND PR£-DEOSIONAL DEF£NSt: ACQUJSITION 
REGULATIONS SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSUJlE PURSUANT TO 11IE 
FREEDOM OF INFORMATION ACT AND OTHER U:GAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE 
DISTRIBUTED OUTSIDE AUTHORIZED RULEMAKING CHANNELS WITIIOUT THE PRIOR APPROVAL OF A 
REPRESENTATIVE OF THE DEFENSE ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS 
DOCUMENT IN ERROR, YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION 
CONTAINED THEREIN. F\JRTHERMORE, YOU MUST IMMEDIATELY NOTIFY TilE SENDER BY REPLY EMAIL OR 
OiliER MEANS AND TllEN DELETE OR DESTROY ALL COPIES OF Til£ DOCUMENT. 

ANY OISTJllBUJJON Of DIJS DOCUMENT MUST CONTAIN lHIS LEGEND. 
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Government procurement. 

Manuel Quinones, 

Editor, Defense Acquisition Regulations System. 
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DISTRIBUTED OUTSIDE AVTROlliZED RULEMAKING CHANNELS WIDIOlrl' TUE PRIOR APPROVAL OF 1\ 
REPRJ:sEN'TATJVE. OF THE DEFENSE ACQUISITION REGULATIONS SYSTEM. rf' YOU RAVE RECEIVED TillS 
DOCUMEJio'T TN ERROR. VOU MA V NOT READ, COPY, DISTRIBUTE, OR USE TilE DOCUMENT OR INFORMATION 
CONTAINED TliEREIN. FURTHERMORE, YOU MUST lMMEOfA TEL Y NOTIFY THE SENDER BY REPLY EMAIL OR 
OTHER MEANS AND mEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. 

ANY DISTRIBUTION OF JJJIS DOC!ThiFNT J\:Jl fSI CONTAIN 11118 LEGENQ. 

Page 14 of14 



Case Number 

2013-P009 

!!1!! 
Action Taken 

Case Number 

2013-D019 

Title 

Action Taken 

Case· Number 

2013-D018 

'!ill! 
Action Ta!sen 

C!!e Number 

2013-D015 

Trtle 

Action Taken 

Case Number 

2013-D014 

Action Taken 

case Number 

2013-0011 

!!!!! 
Action Taken 

Cue Number 

2013-D010 

Ii1!l 
Action Taken 

Case Numt~tr 

2013-0006 

Action T!ktn 

2120/2013 

DAR Council WHkly Status Report 

Case. Manager 

Kitchens. 
Heather 

PGI 

Spon•or 

OSD 

Pre-Award Coordination fur FAA Certification 

Reclama 2127/2013 

Case Manager 

Williams, Amy 

8!9 
DFARS 

Sponsor 

OSD 

Least Developed Countries that are Designated Countries 

R.edama 212712013 

Cate Manager 

Brewer, Janetta 

Em 
DFARS 

Sponsor 

OSD 

Council Action 

Report Due 

Council Action 

Report Due 

Council Actjon 

Report Due 

Reports to DoD on Penetrations of Networks and Information Systems 

Report Due 3/20/2013 ( 1 sl ex1) 

Case Manager 

Murphy 

Reg 

DFARS 

Sponsor 

0 

Council Action 

DISCUSS 

Remark! 

Report Due 

Remark! 

Report Due 

Report Due 

Remarkt 

Discuss 

Contractor Personnel Supporting U.S. Armed Forces Deployed Outside ihe United States 

Discuss 31612013 

Caee Manager 

Stewart, 
Kortnee 

Reg 

DFARS 

Sponsor 

OSD 

Council Action 

Report Due 

Clauses with Allemates-Limltation of Government's Obligation 

Report Due 316/2013 (1st ext.) 

Caae Manager 

Renna. Marylee 

Reg 

DFARS 

Spooeor Council Action 

OSD Report Due 

Report Due 

Remarka 

Report Due 

Mrnim121ng the Use of Materials Containing Hexavalent Chromium-Further Implementation 

Report Due 3/6/2013 {1st ext) 

Ca!t Manager 

Murphy, 
Meredith 

DFARS 

Sponsor Council Action 

oso Discuss 

(S} Enhancement of VVhtstleblower Protections fur Contractor Employees 

DARC Has Agreed to Draft Final Rule 

Cue Manager 

Warren. Femell 

Bl9. 
DFARS 

Approval of Rental Waiwr Requests 

Report Due 3/6/2013 (4th ext.) 

Sponsor 

OSD 

Council Action 

Report Due 

Remtrke 

Discuss 2120/2013 

Remarkt 

Report Due 

Page 2 of4 



Case Management Record 
DFARS Case: 2013-0010 

Title: Enhancement of Contractor Whistleblower 
Protections 

Recommended Due Date: 02/06/2013 

Date Submitted: 01/09/2013 

X Report 0 Reclama 

0 Discussion 
Priority: 
1 
Case Manager(s): 
M. Murphy 
PG.I Cite: 

Cognizant Committee: 
Staff 

Coordination: 
DPAP/CPIC 

Additiona I Information: 

0 Other 
Submitted By: Origination Code: 
M. Murphy L 

Case References: 

FAR Case: 

This is a new case to implement section 827, entitled "Enhancement of Whistleblower Protections for 
Contractor Employees:· of the NOAA for FY 2013. Section 827 requires implementation in the 
DFARS within 180 days after enactment of the statute. 
The case will require changing and updating DFARS subpart 203.9, entitled, "Whistleblower 
Protections for Contractor Employees." 

A due date for the report on the proposed rule of February 6. 2013, 8s requested. 

Priorities: 1 =Statutory or very high priority; 2 =all other 
Origination codes: A-Army; C..CAAC; 0-0LA; E-Executive Branch (OFPP/OMB); F-Air Force; G-GAO; 1-DoDIG; 
L-Legislation, M-DCMA; N-Navy; 0-0SD; P-Public; R-DCAA; S-NASA 



10 u.s.c. 2324k 
As amended by section 827 
of the NOAA for FY 2013 

10 usc Sec. 2324 
(112-90) 

Sec. 2324. Allowable costs under defense contracts 

(a) Indirect cost That Violates a FAR cost Principle. • • • 

(b) Penalty for Violation of Cost Principle. • • • 

(c) Waiver of Penalty. • • • 

01/03/2012 

(d) Applicability of Contract Disputes Procedure to Disallowance of cost and 
Assessment of Penalty. • • • 

(e) Specific costs Not Allowable. • • • 

(f) Required Regulations. * • • 

(g) Applicability of Regulations to Subcontractors. • • • 

(h) Contractor Certification Required. • * • 

(i} Penalties for submission of Cost Known as Not Allowable. * • • 

(j) Contractor To Rave Burden of Proof. • • • 

(kl Proceeding Costs Not Allowable. - (l) Except as otherwise provided in 
this subsection, costs incurred by a contractor in connection with any 
criminal, civil, or administrative proceeding e United Sbates 
oE a St:-a-t:e (commenced b ·the United States b a contractor f 
em lo aa submittin a com laint u.nder section title] are not: y • t}>~ 
allowable as reimbursable costs under a covered contr t if the proceeding 
(A) relates to a violation of, or failure to comply with, a Federal or State~ ~ 
statute or regulation, and (B) results in a disposition described in ~ r

1 
paragraph ( 2) . 

(2) A disposition referred to in paragraph (1} (B) is any of the following: 

(A) In the case of a criminal proceeding, a conviction (including a 
conviction pursuant to a plea of nolo contendere) by reason of the violation 
or failure referred to in paragraph (1). 

(Bl In the case of a civil or administrative proceeding involving an 
allegati~n of fraud or similar misconduct, a determination of contractor 
liability on the basis of the violation or failure referred to in paragraph 
( 1) • v 

{C) In the case of any civil or administrative proceeding, the impoeitio~ 
of a menetary peAalty[the izaposition o£ a monetary penalty or an order to 
take correcti.ve action under section 2409 of thia t-itle] by reason of the 
violation or failure referred to in paragraph (ll. 

1 



10 u.s.c. 2324k 
As amended by section 827 
of the NOAA for FY 2013 

(D) A final decision -

(i) to debar or suspend the contractor; 

(ii) to rescind or void the contract; or 

(iii) to terminate the contract for default; 

by reason of the violation or failure referred to in paragraph (l). 

(E) A disposition of the proceeding by consent or compromise if such 
action could have resulted in a disposition described in subparagraph (A), 
(B) , (C) , or (D) • 

(3) In the case of a proceeding referred to in paragraph (1) that is 
commenced by the United States and is resolved by consent or compromise 
pursuant to an agreement entered into by a contractor and the United States, 
the costs incurred by the contractor in connection vith such proceeding that 
are otherwise not allowable as reimbursable costs under such paragraph may be 
allowed to the extent specifically provided in such agreement. 

(4) In the case of a proceeding referred to in paragraph (1) that is 
commenced by a State, the head of the agency or Secretary of the military 
department concerned that awarded the covered contract involved in the 
proceeding may allow the costs incurred by the contractor in connection with 
such proceeding as reimbursable costs if the agency head or Secretary 
determines, in accordance with the Federal Acquisition Regulation, that the 
costs were incurred as a result of (A) a specific term or condition of the 
contract, or (B) specific written instructions of the agency or military 
department. 

(S) (Al Except as provided in subparagraph (C), costs incurred by a 
contractor in connection with a criminal, civil, or administrative proceeding 
commenced by the United States or a State in connection with a covered 
contract may be allowed as reimbursable costs under the contract if such 
costs are not disallowa.ble under paragraph (l), but only to the extent 
provided in subparagraph (B). 

(B) (i) The amount of the costs allowable under subparagraph (A) in any 
case may not exceed the amount equal to 80 percent of the amount of the costs 
incurred, to the extent that such costs are determined to be otherwise 
allowable and allocable under the Federal Acquisition Regulation. 

(ii) Regulations issued for the purpose of clause (i) shall provide for 
appropriate consideration of the complexity of procurement litigation, 
generally accepted principles governing the award of legal fees in civil 
actions involving the United States as a party, and such other factors as may 
be appropriate. 

(C) In the case of a proceeding referred to in subparagraph (A), 
contractor costs otherwise allowable as reimbursable costs under this 
paragraph are not allowable if (i) such proceeding involves the same 
contractor misconduct alleged as the bas.i.s of another criminal, civil, or 

2 
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of the NOAA for FY 2013 

administrative proceeding, and Cii) the costs of such other proceeding are 
not allowable under paragraph (1) . 

(6) In this subsection: 

(A) The term "proceeding" includes an investigation. 

(B) The term "costs", with respect to a proceeding -

Ci) means all coste incurred by a contractor, whether before or after 
the commencement of any such proceeding; and 

(ii) includes -

(I) administrative and clerical expenses; 

(II) the cost of legal services, including legal se.rvices performed 
by an employee of the contractor; 

(III) the cost of the services of accountants and consultants 
retained by the contractor; and 

(IV) the pay of directors, officers, and employees of the contractor 
for time devoted by such directors, officers, and employees to such 
proceeding. 

(C) The term "penalty" does not include restitution, reimbursement, or 
compensatory damages. 

(1) Definitions. • • • 

3 



' 10 u.s.c. 2409 
As amended by section 827 of NOM for FY 2013 
(amendments underlined and in bold) 

10 usc Sec. 2409 
(112-90) 

01/03/2012 

Sec. 2409. Contractor employees: protection from reprisal for disclosure of 
certain information 

(a) Prohibition of Reprisals. - [(1) )An employee of a contractor [or 
subcontractor )may not be discharged, d otherwise discriminated 
against as a reprisal for disclosing t -a- ~ 

~ver-nmeat Aaee\Httaeility Offiee, a De!lart.meat of Defeaee em!lleyee 
responsible f&r eoatraet everei,fit or mana,emeat, or an authorised effie.ial 
&f-an a~eaey or the Departmeat ef Juetiee[a person or body described in 
paragraph (2)) informat ion tha t the empl oyee reasonably believes is ~Ree 
ef groe9 ftlieftlafla!!emeat of a Departmeat of Defense eeatyaet;, or graat, a !Jroee 
\Jaete of Departmeat &f Defeeee f1:1ads, a eutletaat.ia-l-aad epeei f i e da:ager ~ 
puelie health or aaf~ty, or a v i olatioR of law rela t ed to a Depa!"tme-at of 
DefeRee eentraet (inell:ldieg the competition fer or aegotiation-ef a eont r aetl 
er 'ra.et. [evidence of the following: 

(A) Gross mismanagement of a Department of Defense con.tract or qrant, a 
gross waste of Department funds, an abuse of autho.rity relating to a 
Department con tract or grant r or a viola.tion of law, rule, or ra91,1la tion 
related to a Department contract (including the competition for or 
negotiation of a con'tract) or grant. 

(B) Gross mismanagement of a National Aexonautics a.nd Space 
Administration contract or grant, a g·ross wasta of Administ.ration funds, an 
abuse, of authority relating to an Administration contract or gran't, or a 
vi ol ation of law, rule 1 or regulation related to an Administration contract 
(1ncluding the competition for or negotiation of a contract) or grant. 

(C) A substantial and specific danger to public health or safety. 

(2) The persons and bodies deecribed in this paragraph are the per eons and 
bodies as follova: 

A) A Member of Con reea or 

(B) An Inspector General. 

(C) The Governme·nt Accountabi.li ty Office. 

(D) An employee of th,e Department of Defense or th.e National Aeronautics 
and Space .Administration, as applicabl e, responsible for contract oversight 
or management. 

(E) An authorized official of the Department of Justice or other law 
enforcement agency. 

(F) A court or grand jury. 

l 



10 u.s.c. 2409 
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(amendments underlined and in bold) 

. 
(G) A management official or other employee of the con·tractor or 

subcont:rac·tor who has the reseoneibility to inves·tigate, discover, or address 
mi sco.nduct. 

(3) For ·the purposes of paragraph (1)-

(A) An employee who initiates or provides evidence of contractor or 
subcontractor misconduct in any judicial o.r adminJ.strative eroceeding 
relating to waste, fraud, or abuse on a Department of Defe.nse or National 
Aeronauti cs and Space Administration contract or grant shall be deemed to 
have made a disclosure covered by such earagraph; and 

(B) Reprisal described in ea:ragraph (1) is prohibited even if i't: is 
undertaken at the request of a Department or Administration official 1 _unless 
the request takes the fora of a nondisc.retionary directive and is within the 
autho.ri·ty of the Dep.artm.ent or Administration officia~ making the request.] 

(b) Investigation of Complaints. - (1) A person who believes that the person 
has been subjected to a reprisal prohibited by subsection (a) may submit a 
complaint to the Inspector General of the Department of Defense, or the 
Inspector General of the National Aeronautics and Space Administration in the 
case of a complaint regarding the National Aeronautics and Space 
Administration. Unless the Inspector General determines that the complaint is 
frivolous , (fails to allege a violation of the prohibition in subsection (a) 1 

or has previously been addressed in another Federal or Stat.e judicial or 
administrat.ive proceeding initiated by the complainan·t, ] t he I nspector 
General shall investigate t he complain.t and, upon comple·t ion of such 
investigation, submit a report of the findings of the investigation to 
person, the contractor concerned, and the head of the agency. 

(2) (A) Except as provided under subparagraph (B), the Inspector General 
shall make a determination that a complaint is frivolous or submit a report 
under paragraph (l) within 180 days after receiving the complaint. 

(B) If the Inspector General is unable to complete an investigation in 
time to submit a report within the 180-day period specified in subparagraph 
(A) and the person submitting the complaint agrees to an extension of time, 
the Inspector General shal l submit a repor under paragraph (1) within such 
additional period of tim , u to 180 da a shall be agreed upon between 
the Inspector General an he person i.ng the complaint. 

(3) The Inspec•tor General ·may not respond to any inquiry or ·disclose any 
info.rmation from or about any person alleging the reprisal, except ·to the 
exten·t that such response or disclosure is.-

(A) made with the consent of the person alleging the .reprisal; 

(8) made in accordance with the provis~ons of aection 552a of title. 5 or 
as required by any other applicable Federal law; or 

(C) necessary to conduct an invest;a.gat::a.on of the alleged reprJ.sal. 

2 
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(4) A complaint may not be brought under this subsection more than three 
years after the date on which the alleged reprisal took place. J 

(c) Remedy and Enforcement Authority. - (1) Not later than 30 days a .fter 
receiving an Inspector General report pursuant to subsection (b}, the head of 
the agency concerned shall determine whether there is sufficient basis to 
conclude that the contractor concerned has subjected the complainant to a 
reprisal prohibited by subsection (a) and shall either issue an order denying 
relief or shall take one or more of the following actions: 

(A) Order the contractor to take affirmative action to abate the 
reprisal. (;) 

(B) Order the contractor to reinstate the person to the position that ~ ~~ 
the person held before the reprisal, together with the eom~eaea~~ ~~(_ ' 
(iaeluaift§ eaelt pay) [compensatory damages (including back pay) l, empl oyment { ?, 
benefits, and other terms and condit ions of employment that would apply to '• 
the person in that position if the reprisal had not been taken. 

(C) Order the contractor to pay the complainant an amount equal to the 
aggregate amount of all costs and expenses (including attorneys• fees and 
expert witnesses• fees) that were reasonably incurred by the complainant for, 
or in connection with, bringing the complaint regarding the reprisal, as 
determined by the head of the agency. 

(2) If the head of an executive agency issues an order denying relief under 
paragraph (1) or has not issued an order within 210 days after the submission 
of a complaint under subsection (b), or in the case of an extension of time 
under paragraph (b) (2) (B), not later than 30 days after the expiration of the 
extension of time, and there is no showing that such delay is due to the bad 
faith of the complainant, the complainant shall be deemed to have exhausted 
all administrative remedies with respect to the complaint, and the 
complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under this 
section in the appropriate district court of the United States, which shall 
have jurisdiction over such an action without regard ·to the amount in 
controversy. Such an action shall, at the r eque s t of either pa rty to the 
action, be tried by the court with a jury. [ Art actio.n under this parac;rraph 
may not be brought mor·e than t...-o years afte~r the date on which remedies are 
deemed to h.ave bee.n exhausted. ) 

(3) An Inspector General determination and an agency head order denying 
relief under paragraph (2) shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to this subsection. 

(4) Whenever a person fails to comply with an order issued under paragraph 
(1), the head of the agency shall file an action for enforcement of such 
order in the united States district court for .a district in which the 
reprisal was found to have occurred. In any action brought under this 
paragraph , the court may grant appropr i ate relief, including injunctive 
relief[, compensatory and exemplary damages, and reasonable attorney fees and 
costs. The person upon whose behalf an order was issued may also file such 

3 
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an action or J01n in an action filed by the head of the agency.) aae 
eempeA:eatery anEi eJcempla:r;y Eiama:!Jee. 

(5) Any person adversely affected or aggrieved by an order issued under 
paragraph (l) may obtain review of the order's conformance with this 
subsection, and any regulations issued to carry out this section, in the 
United States court of appeals for a circuit in which the reprisal is alleged 
in the order to have occurred. No petition seeking such review may be filed 
more than 60 days after issuance of the order by the head of the agency. 

1 Review shall conform to chapter 7 of title 5. [ Filing such an appeal shall -p..~ 
not act to stay 'the enforcement of the order of the head of an agency, unless 
a stay is Spe~fically entered by the court. 

(6) The legal burdens of proof specified in section 122l(e) of title 5 
shall be controlling for 'the purposes of any investigation conducted by an 
Inspector General 1 decision by the head of an agency, or judicial or 
administrative proceeding to determine wha'ther discrimination prohibited 
under this sec'tion has occurred,. 

(7) The rights and remedies provided for in. this section may not be waived 
by any agreement, policy, form, or condition of employment. 

{d} Notification of Employees. The Secretary of Defense and the 
Administrator of the National Aeronautics a.nd Spac,e Administration shall 
ensure that contractors and subcontractors of the Department of Defense and 
the National Aeronautics and Space Administration, as applicable, inform 
their employees in writing of the rights and remedies provided under this 
section, in the predominant native language of the workforce. 

(e) Exceptions.-(1) This section shall not apply to any element of the 
i 'ntelligence community, as defined in section 3 (4) of the National Security 
Act of 1947 (50 U.S.C. 401(a) (4). 

(2) This to any disclosure made by an employee of 
of an element of the intelli ence 

{A) relatee to an activity or an element of the intelligence community; 
or 

(B) was discovered during contract, subcon'tract, or grantee services 
pro-vided to an element of the intelligence community.] 

([f)e) Construction. - Nothing in this section may be construed to authorize 
the discharge of, demotion of, or discrimination against an employee for a 
disclosure other than a disclosure protected by subsection (a) or to modify 
or derogate from a right or remedy otherwise available to the employee. 

(~) Definitions. - In this section: 

{1) The term "agency" means an agency named in section 2303 of this title. 

4 
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(2) The term "head of an agency" has the meaning provided by section 
2302(1) of this title. 

(3) The term "contract" means a contract awarded by the head of an agency. 

(4) The term "contractor" means a person awarded a contract or a grant with 
an agency. 

(S) The term "Inspector General" means an Inspector General appointed under 
the Inspector General Act. of 1978 and any Inspector General that. receives 
funding from, or has oversight over contracts awarded for or on behalf of, 
the Secretary of Defense. 

(6) The term "abuse of authority" means the following: 
JJ 

(A) An arbitrary and capricious exercise of .authority that is ~~~) 
inconsistent with the mission of the Department of Defense or the succeasfu.l l .. JtS 
eerforaanc• of a o.eax!:!o•nt contract or ~ant. l)'Y? 

(B) An arbitrary a.nd capricious e:.xercise o.f authority that is ~ 
inconsistent with ·the mission of the National Ae·rona-utics. a.nd Space ,1) ~ 
Administration or the successful performan.ce of an Administration contract o.r (JJ;oO"-
g;rant.] " 
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SEC. 827. ENHANCEMENT OF WHISTLE BLOWER PROTECTIONS FOR CONTRACTOR 
EMPLOYEES. 

(a) IN GENERAL-Subsection (a) of section 2409 of title 10, United States 
Code, is amended-

(1) by inserting "(1)" before 11An employee"; 
(2) in paragraph (1 ), as so designated-

( A) by inserting "or subcontractor" after "employee of a contractor"; 
(B) by striking "a Member of Congress" and all that follows through "the 

Department of Justice" and inserting "a person or body described in 
paragraph (2)"; and 

(C) by striking "evidence of' and all that follows and inserting the 
following : "evidence of the following: 

"(A) Gross mismanagement of a Department of Defense contract or 
grant, a gross waste of Department funds, an abuse of authority relating to 
a Department contract or grant, or a vic>lation of law, rule, or regulation 
related to a Department contract (including the competition for or 
negotiation of a contract) or grant. 

"(B) Gross mismanagement of a National Aeronautics and Space 
Administration contract or grant, a gross waste of Administration funds, an 
abuse of authority relating to an Administration contract or grant, or a 
violation of law, rule, or regulation related to an Administration contract 
(including the competition for or negotiation of a contract) or grant. 

"(C) A substantial and specific danger to public health or safety. "; 
and 

(3) by adding at the end the following new paragraphs: 
11(2) The persons and bodies described in this paragraph a.re the 

persons and bodies as follows: 
"(A) A Member of Congress or a representative of a committee of 

Congress. 
"(B) An Inspector General. 
I(( C) The Government Accountability Office. 
11(D) An employee of the Department of Defense or the National 

Aeronautics and Space Administration, as applicable, responsible for 
contract oversight or management. 

"(E) An authorized official of the Department of Justice or other law 
enforcement agency. 

"(F) A court or grand jury. 
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''(G) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct. 

"(3) For the purposes of paragraph (1 }-
"(A) an employee who initiates or provides evidence of contractor or 

subcontractor misconduct in any judicial or administrative proceeding 
relating to waste, fraud, or abuse on a Department of Defense or National 
Aeronautics and Space Administration contract or grant shall be deemed to 
have made a disclosure covered by such paragraph; and 

"(B) a reprisal described in paragraph (1) is prohibited even if it is, 
undertaken at the request of a Department or Administration official, unless 
the request takes the form of a nondiscretionary directive and is within the 
authority of the Department or Administration official making the request.". 

(b) INVESTIGATION OF COMPLAINTS.-Subsection (b) of SUCh section is 
amended-· 

(1) in paragraph (1 ), by inserting "fails to allege a violation of the 
prohibition in subsection (a), or has previously been addressed in another 
Federal or State judicial or administrative proceeding initiated by the 
complainant/' after "is frivolous,"; 

(2) in paragraph (2}-
(A) in subparagraph (A), by inserting ", fails to allege a violation of the 

prohibition in subsection (a), or has previously been addressed in another 
Federal or State judicial or administrative proceeding initiated by the 
complainanr after "is frivolous"; and 

(B) in subparagraph (B), by inserting ", up to 180 days," after "such 
additional period of time"; and 
(3) by adding at the end the following new paragraphs: 

"(3) The Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

'.(A) made with the consent of the person alleging the reprisal; 
"(B) .made in accordance with the provisions of section 552a of title 5 

or as required by any other applicable Federal law; or 
''(C) necessary to conduct an investigation of the alleged reprisal. 
" (4) A complaint may not be brought under this subsection more than 

three years after the date on which the alleged reprisal took place.". 
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.. 
Section 827 
NOAA for FY 2013 

(c) REMEDY AND ENFORCEMENT AUTHORITY.-Subsection (c) of SUCh section is 
amended-

(1) in paragraph (1 )(B), by striking "the compensation (including back 
pay)" and inserting ''compens-atory damages (including back pay)"; 
(2) in paragraph (2), by adding at the end following new sentence: "An 

action under this paragraph may not be brought more than two years after 
the. date on which remedies are deemed to have been exhausted. "; 

(3) in paragraph (4), by striking "and compensatory and exemplary 
damages." and inserting ", compensatory and exemplary damages, and 
reasonable attorney fees and costs. The person upon whose behalf an 
order was issued may also file such an action or join in an action filed by 
the head of the agency."; 
(4) in paragraph (5), by adding at the end the following new sentence: 

~~Filing such an appeal shall not act to stay the enforcement of the order of 
the head of an agency, unless a stay is specifically entered by the court. "; 
and 

(5) by adding at the end the following new paragraphs: 
"(6) The legal burdens of proof specified in section 1221(e) of title 5 

shall be controlling for the purposes of any investigation conducted by an 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to de.termine whether discrimination prohibited 
under this section has occurred. 

"(7) The rights and remedies provided for in this section may not be 
waived by any agreement, policy, form, or condition of employment. ". 

(d) NOTIFICATION OF EMPLOYEES.-Such section is further amended-
(1) by redesignating subsections (d) and (e) as subsections (f) and (g), 

respectively; and 
(2) by inserting after subsection (c) the following new subsection (d): 

''(d) NOTIFICATION OF EMPLOYEES.-The Secretary Of Defense and the 
Administrator of the National Aeronautics and Space Administration shall 
ensure that contractors and subcontractors of the Department of Defense 
and the National Aeronautics and Space Administration, as applicable, 
inform their employees in writing of the rights and remedies provided under 
this section, in the predomin~nt n~tive langua.ge of the workforce.". 

(e) EXCEPTIONS FOR INTELLIGENCE COMMUNITY.-5uch section is further 
amended by inserting after subsection (d), as added by subsection (d)(2) of 
this section, the following new subsection (e): 
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Section 827 
NOAA for FY 2013 

''(e) EXCEPTIONS.-( 1) This section shall not apply to any element of 
the intelli~ence community, as defined in section 3(4) of the National 
Security Act of 1947,(50 U.S. C. 401a(4)). 

'$(2) This section shall not apply to any disclosure made by an 
employee of a contractor, subcontractor, or grantee of an element of the 
intelligence community if such disctosure-

"(A) relates to an activity of an element of the intelligence community; 
or 

"(B) was discovered during contract, subcontract, or grantee services 
provided to an element of the intelligence community.". 

(f) ABUSE OF AUTHORITY DEFINED.-Subsection (g) of such section, as 
redesignated by subsection (d)(1) of this section, is further amended by 
adding at the end the following new paragraph: 

" (6) The term 'abuse of authority' means the following: 
" (A) An arbitrary and capricious exercise of authority that is 

inconsistent with the mission of the Department of Defense or the 
successful performance of a Department contract or grant. 

11(8) An arbitrary and capricious exercise of authority that is 
inconsistent with the mission of the National Aeronautics and Space Ad7 
ministration or the successful performance of an Administration contract or 
grant. ". 

(g) ALLOWABILITY OF LEGAL FEES.-Section 2324(k) of such title is 
amended-
(1) in paragraph (1 ), by striking "commenced by the United States or a 

State" and inserting "commenced by the United States, by a State, or by a 
contractor employee submitting a complaint under section 2409 of this 
title"; and 

(2) in paragraph (2)(C), by striking "the imposition of a monetary penalty" 
and inserting "the imposition of a monetary penalty or an order to take 
corrective action under section 2409 of this title". 

(h) CoNSTRUCTION.-Nothing in this section, or the amendments made by 
this section, shall be construed to provide any rights to disclose classified 
information not otherwise provided by law. 

(i) E FFECTIVE D ATE. -
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.. 
Section 827 
NOAA for FV 2013 

( 1) IN GENERAL-The amendments made by this section shall take effect 
on the date that is 180 days after the date of the enactment of this Act, and 
shall apply to-

(A) all contracts awarded on or after such date; 
(B) all task orders entered on or after such date pursuant to contracts 

awarded before, on, or after such date; and 
(C) all contracts awarded before such date that are modified to include a 

contract clause providing for the applicability of such amendments. 
(2) REVISION OF SUPPLEMENTS TO THE FAR.-Not later than 180 days after the 

date of the enactment of this Act, the Department of De,fense Supplement 
to the Federal Acquisition Regulation and the National Aeronautics and 
Space Administration Supplement to the Federal Acquisition Regulation 
shall each be revised to implement the requirements arising under the 
amendments made by this section. 
(3) INCLUSION OF CONTRACT CLAUSE IN CONTRACTS AWARDED BEFORE EFFECTIVE 

DATE.-At the time of any major modification to a contract that was awarded 
before the date that is 180 days after the date of the enactment of this Act, 
the head of the contracting agency shall make best efforts to include in the 
contract a contract clause providing for the applicability of the amendments 
made by this section of the contract. 
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' ~ 
Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Signed By: 

Jasmeet, 

Quinones, Manuel Mr OSD ATL 
Monday, June 24, 2013 4:53 PM 
'Seehra, Jasmeet' 
FN-OMB-DFAR Rules; Wise, Julia; Williams, Amy, Ms, OSD-ATL; Murphy, Meredith K Ms 
OSD ATL; Stewart, Kortnee R Ms OSD ATL 
RE: DFARS whistleblower rule-- Case 2013-D013 
2Dl3-D010 (p) FRN_revised per OFPP comments_061913_DoD response 062413.doc; 
2013-DOlO (p) DFARS revised text w changes _DoD edits 062413 to comments_061113 -
ds (3).doc 

l(b)(6) 

Regarding the two comments from WH GC, DoD submits the following: 

DFARStext. 

1. GC comment on pg 2 of 7; we have determined that the definition of "reprisal" is not required and therefore being 
removed. Consequently, I have made corresponding changes to text after definition of "Abuse of authority" and at 
203.903 (1) Policy, added the word "Such" to last sentence in red. 

2. GC comment on pg 3 of 7; Section 203.904 item 4 has been revised to incorporate GC recommended edit. OFARS 
203.904 (a) and (b) are straight out of FAR 3.904. 

FRN. 

We have accepted additional background information on pages 3 & 4 addressing FAR cases 2013-017 and 2013-015. See 
attached red-line FRN with changes. 

Please contact me for any questions and advise when to submit clean copies of FRN and rule. 

V/r, 

Manny Quinones 
l(b)(6) I 

----Original Message-----
From: 5eehra, Jasmeet ~[m:.:.;a::.:.i~lto~l"-(b-)(...,6)-----------....J 
Sent: Monday, June 24, 2013 12:25 PM 
To: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-DFAR Rules; Wise, Julia 
Subject: OFARS whistleblower rule -- Case 2013-0013 

Please see the attached files with comments from WH GC 

1 



Murphy( Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 

Subject: 

Seehra, Jasmeet ~~(b-=)~(6:-::) =-=-=-":":""':---------' 
Monday, June 24, 2013 6:03 PM 
Quinones, Manuel Mr OSD ATL 
FN-OMB-DFAR Rules; Wise, Julia; Williams, Amy, Ms, OSD-ATL; Murphy, Meredith K Ms 
OSD A Tl; Stewart, Kortnee R Ms OSD A Tl 
RE: DFARS whistleblower rule -- Case 2013-DOJO 

I'm getting a bit lost here. Where are you in responding to OFPP comments sent on 6/19? 

-----Original Message-----
From: Quinones, Manuel Mr OSD AT~(b)(6) 
Sent: Monday, June 24, 2013 4:53 PM!--------------' 

To: Seehra, Jasmeet 

Cc: FN-OMB-DFAR Rules; Wise, Julia; Williams, Amy, Ms, OSD-ATL; Murphy, Meredith K Ms OSD ATL; Stewart, Kortnee R 
Ms OSD ATL 
Subject: RE: DFARS whistleblower rule --Case 2013-D014 

Jasmeet, 

Regarding the two comments from WH GC, DoD submits the following: 

DFARS text. 

1. GC comment on pg 2 of 7; we have determined that the definition of "reprisal" is not required and therefore being 
removed. Consequently, I have made corresponding changes to text after definition of "Abuse of authority" and at 

203.903 (1} Policy, added the word "Such" to last sentence in red. 

2. GC comment on pg 3 of 7; Section 203.904 item 4 has been revised to incorporate GC recommended edit. DFARS 
203.904 (a) and (b} are straight out of FAR 3.904. 

FRN. 

We have accepted additional background information on pages 3 & 4 addressing FAR cases 2013-017 and 2013-Q15. See 

attached red-line FRN with changes. 

Please contact me for any questions and advise when to submit clean copies of FRN and rule. 

V/r, 

Manny ouinors l(b )(6) 

-----Original Message-----

From: Seehra, Jasmeet f~.:.;m:..!.la::..:;il""'to ... J._(b_)(_
6

_> ------------' 

Sent: Monday, June 24, 2013 12:25 PM 
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To: Quinones, Manuel M, oso All; s!art, Kortnee R Ms oso All; Williams, Am,s, 050-A TL 
Cc: FN.OMB-DFAR Rules; Wise, Julia 
Subject: DFARS whistleblower rule - Case 2013-0013 

Please see the attached files with comments from WH GC 
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Enhancement of Whistleblower Protections for Contractor Employees 
Section 827 of the NDAA for FY 2013 

Summary of Enhancements 

DFARS Case 2013-DOIO, Enhancement of Whistleblower Protections for Contractor Employees 

Prior Authority: 10 U.S.C. 2409, as amended by section 846 of the NOAA for FY 2009 and section 
842 of the NOAA for FY 2009. 

New Authority: Section 827 of the NOAA for FY 2013 and 10 U.S.C. 2409, as amended by 
paragraphs (a) through (f) of section 827. 

Enhancements: 

• Exemption for any element of the intelligence community. 

• Addition of several entities to the list of persons/offices to whom disclosure qualifies as 

whistle blowing, thereby entitling the whistleblower to protection from reprisal. 

• Addition of procedures for contractor employee whistle blowers to file complaints of reprisal. 

• Addition of remedies that an agency head may require a contractor to take when an Inspector 
General determines that the contractor has taken reprisal actions against an employee 
whistleblower. 

• Prohibition against reprisal, even if it is undertaken at the request of a DoD or Administration 
official. 

• Requirement for the contractor to inform its employees, in the predominant native language of the 

workforce, of their employee whistleblower rights and protections. 

• Prohibition against the Inspector General responding to any inquiry or disclosing any information 

form or about any person alleging reprisal, except under very limited circumstances. 

• Addition of definitions of "abuse of authority" and "reprisal." 

DF ARS Case 2013-DOIO, 

Prior Authority: 10 U.S.C.2324(k). 

New Authority: Section 827 of the NOAA for FY 2013 and 10 U.S.C. 2324(k), as amended by 
paragraph (g) of section 827. 

Enhancements: 

• Applicability of cost principle to proceedings commenced hy a contractor employee suhmitting a 
complaint under 10 U.S.C. 2409, not just proceedings commenced hy the United States or a State. 

• Legal fees are unallowable if there is an order to take correction action under 10 U.S. C. 2409, not 

just if there is imposition of a monetary penalty. 



Enhancement of Whistlcblowcr Protections for Contractor Employees 
Section 827 of the NDAA for FY 2013 

Summary of Enhancements 

OF ARS Case 2013-DOlO, Enhancement of Whistleblower Protections for Contractor Employees 

Prior Authority: 10 U.S.C. 2409, as amended by section 846 of the NDAA for FY 2009 and section 
842 of the NDAA for FY 2009. 

New Authoritv: Section 827 of the NDAA for FY 2013 and 10 U.S.C. 2409, as amended by 

paragraphs (a) through (f) of section 827. 

Enhancements: 

• Exemption for any element of the intelligence community. 

• Addition of several entities to the list of persons/offices to whom disclosure qualifies as 
whistleblowing, thereby entitling the whistleblower to protection from reprisal. 

• Addition of procedures for contractor employee whistleblowers to file complaints of reprisal. 

• Addition of remedies that an agency head may require a contractor to take when an Inspector 
General determines that the contractor has taken reprisal actions against an employee 
whistle blower. 

• Prohibition against reprisal, even if it is undertaken at the request of a DoD or Administration 

official. 

• Requirement for the contractor to inform its employees, in the predominant native language of the 
workforce, of their employee whistleblower rights and protections. 

• Prohibition against the Inspector General responding to any inquiry or disclosing any information 
form or about any person alleging reprisal, except under very limited circumstances. 

• Addition of definitions of "abuse of authority" and "reprisal." 

DFARS Case 2013-0010, 

Prior Authority: 10 U.S.C.2324(k). 

New Authority: Section 827 of the NDAA for FY 2013 and 10 U.S.C. 2324(k), as amended by 

paragraph (g) of section 827. 

Enhancements: 

• Applicability of cost principle to proceedings commenced by a contractor employee submitting a 
complaint under 10 U.S.C. 2409, not just proceedings commenced by the United States or a State. 

• Legal fees are unallowable if there is an order to take correction action under 10 U.S.C. 2409, not 

just if there is imposition of a monetary penalty. 



Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 

Subject: 
Attachments: 
Signed By: 

Murphy, Meredith K Ms OSD ATL 
Thursday, June 13, 2013 3:15 PM 
Neilson, Linda, SES, OSD·ATL.; Williams, Amy, Ms. 050-ATL.; Quinones, Manuel MrOSD 
ATL 
DFARS Case 2013-0010, Issue Paper Requested by OIRA 
2013-DOlO_Issue Paper for OIRA.docx 

l(b)(6) I 

I understand that Mr. Greenawalt, in today's telecom, asked for an issue paper on the DFARS whistleblower case. 
Attached is my first draft of an Issue paper. 
Please let me know if you want the paper to address a different aspect(s) of the case or have corrections/additions that I 
should make. 
Regards, 
Meredith 
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DFARS Case 2013-DOlO, Enhancement of Contractor Whistleblower Protections 

ISSUE PAPER FOR OIRA 

June 13,2013 

ISSUE: What does the DFARS case do vis-i-vis FAR Case 2013-015, Pilot Program for 
Enhancement of Contractor Whistle blower Protections? 

BACKGROUND: 

Prior to the January 2, 2013, enactment of the National Defense Authorization Act 
(NDAA) for Fiscal Year (FY) 2013 (Pub. L. I 12-239), the laws governing protections for 
contractor whistle blowers were covered in the Federal Acquisition Regulation (FAR) at subpart 
3.9 and supplemented for the Department of Defense (DoD) at subpart 203.9 of the DoD FAR 
Supplement (DFARS). 

The NOAA for FY 2013 included two relevant provisions: 

• Section 827, Enhancement of Whistle blower Protections for Contractor Employees; and 

• Section 828, Pilot Program for Enhancement of Contractor Employee Whistle blower 
Protections. 

The NOAA for FY 2013 severed the prior statutory relationship and gave agencies 
subject to title 10 of the United States Code (U.S. C.), i.e., DoD, NASA, and the Coast Guard, a 
separate statute-I 0 U.S.C. 2409, Contractor Employees: Protections from Reprisal for 
Disclosure of Certain Information. Agencies subject to title 41, U.S.C., the "civilian agencies," 

are now required to comply with 41 U.S.C. 4 712, Pilot Program for Enhancement of Contractor 
Protection from Reprisal for Disclosure of Certain Information. 

In addition to creating a four-year pilot program for civilian agencies at 41 U.S.C. 4712, 
section 828 also suspended the previously applicable statute, 41 U.S.C. 4705, for the four-year 
period of the civilian agencies' pilot program. Thus, 10 U.S. C. 2409 is now a standalone legal 
provision applicable only to DoD, NASA, and the Coast Guard. Further, paragraph (i)(2) of 

section 827 of the NOAA for FY 2013 directed DoD to revise the OF ARS "to implement the 
requirements arising under the amendments made by this section." 

DISCUSSION: 

The actual changes to DF ARS subpart 203.9 that are proposed to implement section 827 
of the NOAA for FY 2013 are limited to those required to conform the subpart to the changes 
made to 10 U.S.C. 2409, e.g., exempting the intelligence community; clarifying the 
responsibilities and duties of the Inspector General; expanding the remedies availahle to 
contractor whistlehlowers; and expanding the clause requirement to notify contractor employees. 



DFARS Case 2013-DOlO, Enhancement of Contractor Whistleblower Protections 

ISSUE PAPER FOR OIRA 

June 13,2013 

ISSUE: What does the DFARS case do vis-a-vis FAR Case 2013-015, Pilot Program for 
Enhancement of Contractor Whistleblower Protections? 

BACKGROUND: 

Prior to the January 2, 2013, enactment of the National Defense Authorization Act 
(NOAA) for Fiscal Year (FY) 2013 (Pub. L 112-239), the Jaws governing protections for 

contractor whistleblowers were covered in the Federal Acquisition Regulation (FAR) at subpart 
3.9 and supplemented for the Department of Defense (DoD) at subpart 203.9 of the DoD FAR 
Supplement (DF ARS). 

The NDAA for FY 2013 included two relevant provisions: 

• Section 827, Enhancement of Whistleblower Protections for Contractor Employees; and 

• Section 828, Pilot Program for Enhancement of Contractor Employee Whistleblower 
Protections. 

The NOAA for FY 2013 severed the prior statutory relationship and gave agencies 

subject to title 10 of the United States Code (U.S.C.), i.e., DoD, NASA, and the Coast Guard, a 
separate statute-tO U.S.C. 2409, Contractor Employees: Protections from Reprisal for 
Disclosure of Certain Information. Agencies subject to title 41, U.S.C., the "civilian agencies," 
are now required to comply with 41 U.S.C. 4712, Pilot Program for Enhancement of Contractor 
Protection from Reprisal for Disclosure of Certain Information. 

In addition to creating a four-year pilot program for civilian agencies at 41 U.S.C. 4712, 

section 828 also suspended the previously applicable statute, 41 U.S.C. 4705, for the four-year 
period of the civilian agencies· pilot program. Thus, 1 0 U.S. C. 2409 is now a standalone legal 
provision applicable only to DoD, NASA, and the Coast Guard. Further, paragraph (i)(2) of 
section 827 of the NDAA for FY 2013 directed DoD to revise the DFARS "to implement the 

requirements arising under the amendments made by this section." 

DISCUSSION: 

The actual changes to DFARS subpart 203.9 that are proposed to implement section 827 
of the NOAA for FY 2013 are limited to those required to conform the subpart to the changes 
made to 10 U.S.C. 2409, e.g., exempting the intelligence commWlity; clarifying the 
responsibilities and duties of the Inspector General~ expanding the remedies available to 
contractor whistleblowers~ and expanding the clause requirement to notify contractor employees. 
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From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Seehra, Jasmeet ~~(b::-::)(=-6'=') =-=~""="='~~-----' 
Wednesday,,June 19, 2013 11:33 AM 
Quinones, Manuel Mr OSO A Tl; Stewart, Kortnee R Ms OSO A TL; Williams, Amy, Ms, 
OSO-ATL; Neilson, Linda, SES, 050-ATL 
Seehra, Jasmeet; FN-OMB-OFAR Rules; Wise, Julia 
OFPP comments on Whistleblower rules -· OFARS Cases 2013-0010 and 2013-0022 
winmail.dat 

Please note OFPP is providing comments on the allowability case {which is not yet here at OIRA) as well as the 
enhancement case. 

OFPP Recommendation 
OFPP does not object to the OFARS cases (2013-0010 proposed rule and 2013-0022 interim rule) except to 
note that the references to NOAA FY 2013 (Pl112-239) in DFARS 2013-0022 needs to be corrected (from Pl 
113-239) in both the FRN and the DFARS text (see attachments). 

Background 
Sections 827 and 828 of NOAA FY 2013 (Pl112-239) enacted parallel enhanced whistleblower protections for 
contractor employees on contracts with DOD (title 10) and civilian (title 41) agencies, respectively. 
Effectively, the changes to the title 10 vers.ion are permanent, while the title 41 version is temporary. 

As enacted, the DFARS implementation of the enhanced whistleblower protections (2013-0010 proposed rule) 
will be effective for contracts awarded on or after the date that is 180 days after the date of enactment (Jan 2, 
2013) (at the very least, but practicably, the DFARS implementation will be effective for contracts awarded on 
or after the effective date of the final rule on enhanced whistleblower protection for contractor employees, a 
date that is subsequent to the date that is 180 days after enactment). 

The DFARS implementation of the allowability of the legal costs with respective to enhanced whistleblower 
. protections (2013-0022) is upon FR publication of the interim rule, placing potential contractors on immediate 

notice regarding the allowability of the legal costs with respect to enhanced whistleblower protections. 
Effectively, these two DFARS cases implement practically the enhanced whistleblowe.r protections for 
contracts awarded on or after the effe~tive date for the final rule on enhanced whistleblower protections 
(which will be the later of 180 days after enactment or the effective date of the final rule for 2013-0010). 

OFFP's Concern 
Effective Date Issue. It is fine for DoD to proceed with DFARS rule because their implementation is consistent 
with the effective date per the statute. However, .there is a potential for public confusion as to the effective 
date of governmentwide enhanced whistleblower protections for contractor employees. The effective dates 
for the FAR and DFARS rules will be different (even though the substantive rules are otherwise effectively 
identical) because of internal statutory inconsistencies for the FAR rule. (The statute that the DFARS rules are 
implementing provided for a specific statutory effective date of 180 days after enactment, while the statute 
that the FAR rules are implementing has two conflicting implementation dates.) 
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Due to an internal statutory inconsistency in sec 828 on the effective date of the changes in title 41, the FAR 
Council has to decide on a part.r course of action for the FAR implefttation. (The FAR rule is currently 
under OFPP's review). The ten e decision (per discussions among thWGCs for CAAC, DARC and 
OFPP/OMB with further consultations planned with DOJ) is to make enhanced whistleblower protections in 
title 41 effective as of the earliest date provided for in the statute, that is upon the date of enactment. That 
would provide the longest period of coverage for enhanced protection for the contractor employees which is 
the focus of the statutory changes for enhanced whistleblower protections. This approach would implement 
enhanced whistleblower protections with staggered implementation dates governmentwide depending on the 
agency awarding the contract. The FAR rule is effective upon the enactment of the statute (Jan 2, 2013), but 
the DFARS rule is not effective until at least 180 days later (as it will be effective upon the later of 180 days 
after enactment or the effective date of the final rule, DFARS 2013-DOlO)}. Thus, the rights of a contractor 
employee for whistleblower protection, as well as the Government's liability for the reimbursement of legal 
costs arising from whistleblower proceedings, will be different for contracts awarded during the transition 
from the current whistleblower protections to the enhanced protections, i.e., during the period beginning with 
the date of enactment and ending with the date before the effective date of the final rule, DFARS 2013-D010, 
depending on the agency that awarded the contract. 

For contracts awarded after the effective date of both the FAR and DFARS substantive rules, the protections 
and coverage will be the same, irrespective of the agency awarding the contract. 

Example. If during the transition from the current whistleblower protections to the enhanced whistleblower 
protections~ consider the following factors: 

(1) a contractor awarded identical contracts for the same thing on Feb 1, 2013 to DOD and to a 
civilian agency, 

(2) a contractor employee reported identical contractor malfeasance in the performance of 
both contracts, and 

(3) the contractor committed reprisals against the whistleblower contractor employee, 
the contractor employee will have greater protections for reporting the identical contractor malfeasance in 
the performance of the civilian agency FAR contract than for the DOD DFARS contract. 

In the worst case scenario, the contractor employee will have no protection under the. DOD DFARS contract 
for reporting identical contractor malfeasance, but the contractor employee is protected under the civilian 
agency FAR contract for reporting the same conduct. Similarly1 as the allowability of the legal costs is 
contingent upon the implementation of enhanced whistleblower protections, the Government will be liable 
for the reimbursement of legal costs arising from the whistleblower proceedings on the DOD DFARS contract, 
but the Government will be able to disallow the identical legal costs arising from the whistleblower 
proceedings on the civilian agency fAR contract. 

We are happy to meet to discuss this issue as it pertains to these ruies. 
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...... 

Murphy. Meredith K Ms OSD ATL 

From: 
Sent: 
To= 
Cc: 
Subject: 
Signed By: 

Mr. Leatherman, 

Murphy, Meredith K Ms OSD ATL 
Wednesday, June 19, 2013 12:41 PM 
Leatherman, Richard, OIG DoD· 
Ayzenberg, Victor CTR OSD ATL; Ross, Sandra, Ms, OSD-ATL 
RE: Contractor Whistleblower Reprisal- Suspense Tracker #1610 

l(b)(6) I 

DFARS Case 2013-0010, entitled Enhancement of Contractor Whistle blower Protections, was opened as a proposed rule 
on January 7, 2013. The proposed rule has been under review at OIRA/OMB since March 28,2013, so it's very unlikely 
that we'll be able to publish a final rule within the statutorily prescribed time. 
Because the case is considered to be pre-decisional until publication as a proposed rule, I can only tell you that it closely 
follows the language in section 827 of the NOAA for FY 2013. Once OIRA releases the rule for publication, howe'ler, I 
should be able to share the draft internally and will do so through Sandra Ross, DPAP/CPIC, who is our DPAP liaison with 
the DoDOJG. 
Regards, 
Meredith Murphy 
OARS Case Manager 
l(b)(6) I 

----Original Message-·-·· 
From: Ayzenberg, Victor CTR OSD ATL On Behalf Of RSS dd- All DFARS 
Sent: Tuesday, June 18, 2013 9:47AM 
To: Murphy, Meredith I< Ms OSD ATL 
Subject: FW: Contractor Whistleblower Reprisal- Suspense Tracker #1610 

Meredith, 

Please help Mr. Leatherman 

Thank you 

V/R, 

Victor Ayzenberg 
DPAP I OARS ITPoC 
http://www.acg.osd.mil!dpap 

-----Original Message-----
From: Leatherman, Richard, OIG DoD 
Sent: Monday, June 17,201315:03 
To: RSS dd- ATL DFARS 
Subject: Contractor Whistleblower Reprisal 

Greetings, 
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I am with the DoD IG Directorate that investigates whistleblower reprisal complaints filed by DoD contractors. With the 
signing of the FY 2013 NOAA in January, new whistle blower rules were included that are scheduled to effect on 1 July 
2013. Is a revision to the DFARS being readied for release on or about 1 July that incorporates the changes? If so, 
because we have to investigate the cases, we would appreciate a copy of the changes as soon as possible. 

Thank you 

Rich Leatherman 

Outreach Specialist 

Whistleblower Reprisal Investigations 

Department of Defense Inspector General 

4800 Mark Center Drive 

Alexandria, VA 22350-1500 

(b)(6) 

This e-mail is from the Office of the Inspector General, Department of Defense and may contain information that is Law 
Enforcement Sensitive, For Official Use Only, or otherwise subject to the Privacy Act, legal, or other privileges that 

restrict release without appropriate authority. 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 

Subject: 

McConahie, Teresa ~...l<b_)_<6_> -------------1 
Tuesday, June 18, 2013 10:56 AM 
Pomponio, Leigh {HQ-LPOll} 
VanHouten, Ann; Murphy, Meredith K Ms OSD ATL; Francis, Camara; Stivaletti-Petty, 
Linda; McConahie, Teresa 
RE: CONTRACTOR WHISTLEBLOWER PROTECTIONS; SECTION 827 OF THE FY2013 
NOAA 

Good morning. Thank you for your response on this however, I have been informed that DoD and NASA are proceed ing 
with writing their separate rules (DFAR and NFS) as required by the statute. I am still of the opinion that covering DoD 
and NASA in the FAR would be less redundant (i.e., I'm not certain our rule makers really thought about the fact that the 
2 agencies could be covered in the FAR vice writing 2 separate rules) but, that is not the view of others and not my battle 

to engage in. 

With that in mind, DHS will be writing an HSAR rule to implement Section 827 of the FY2013 NOAA for the U.S. Coast 
Guard. Ms. Meredith Murphy kindly forwarded me a copy of the draft DFARS rule and I was hoping that you might 
forward a copy of your draft NFS rule. We would be most appreciative. 

Thank you so much. 

Teri McConahie 

Procurement Analyst 

Acquisition Policy & Legislation 

Office of the Chief Procurement Officer 

Department of Homeland Security 

l(b)(6) 

l.(b)(6) 
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From: Pomponio, Leigh (HQ-LPOll)~l(b~)(~G~) ~---------' 
Sent: Wednesday, June 05, 2013 12:04 PM ~~--------.... 
To: McConahie, Teresa; Murphy, Meredith K Ms OSD AT~(b)(G) 
Cc: laura Auletta (M1Vl~(b)(G) I .__ ________ _,J 

Subject: RE: CONTRACTOR WHISTLEBLOWER PROTECTIONS; SECTION 827 OF THE FY2013 NOAA 

Hi Teri, 

We normally do include identical requirements that pertain to DoD, NASA, and Coast Guard in the FAR with that 
notation. I believe the reason that Section 827 of 2013 NOAA is being implemented independently by the three agencies 
is because the requirements are not the same. The legislation includes separate, similar paragraphs for each agency. 

The current (2013) action is further complicated because the original 2088 NOAA coverage only applied to DoD. They 
put it in their DFARS at that time. The 2009 NOAA changed DoD coverage and they revised the DFARs accordingly. 

Consequently, DoD has had coverage on contractor whistle blower protections in DFARs for many years. Now the 2013 
NOAA brings in NASA and Coast Guard, "enchancing'' whistleblower protections that don't currently exist, and the 
requirements are not identical to DoD. 

Although NASA's proposed rule is written and is currently under review by Counsel, I would certainly favor FAR coverage 
for the three agencies to the extent possible. I am bringing Meredith Murphy into the discussion; she authored the 

DFARs rule. 

Leigh Pomponio 

Procurement Analyst 

HQNASA 

l(b)(6) 

. . l(b)(6) l 
From: McConah1e, Teresa lma1lto p 
Sent: Wednesday, June 05, 2013 8:10AM 
To: Pomponio, leigh (HQ-LP011) 
Cc: McConahie, Teresa 
Subject: CONTRACTOR WHISTLEBLOWER PROTECTIONS; SECTION 827 OF THE FY2013 NOAA 

Importance: High 
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Good morning. My name is Teri McConahie; I am a senior procurement analyst with the Department of Homeland 
Security (DHS) and the DHS representative to the Civilian Agency Acquisition Council (CAAC). 

The CAAC recently approved FAR Case 2013-015, Pilot Program for Enhancement of Contractor Employee Whistleblower 
Protections, implementing Section 828 of the FY2013 NOAA. This rule is applicable to all federal agencies excluding DoD, 

NASA, and the United States Coast Guard (USCG). 

I understand that the Department of Defense (DoD) has prepared a DFARS case to implement Section 827 of the FY2013 
NOAA for DoD (in the Defense Acquisition Regulation Supplement (DFARS) and that the rule is currently, and has been 
for at least 2 weeks, at OIRA. It is also my understanding that NASA will be preparing a separate case to implement 
Section 827 of the FY2013 NOAA for NASA (in its NASA FAR Supplement). Because the USCG is part of DHS, we will also 
be preparing a separate case to implement Section 827 of the FY2013 NOAA for USCG (in our Homeland Security 
Acquisition Regulation). 

We (DHS) are of the opinion that given there are 3 agencies subject to Section 827 of the FY2013 NOAA that it would be 
more efficient to include implementation of Section 827 of the FY2013 NOAA for DoD, NASA, and the USCG in the FAR 
vice writing 3 separate cases/rules to implement. We have recently contacted the CAAC Chairperson to discuss this 
alternative and they are not prepared to agree/concur with the approach unless OIRA is in support of it. I believe 
someone from GSA will be contacting OIRA to discuss but am not certain when that may occur. I just wanted to bring 
this to your attention and to ask if this approach (i.e., implementing Section 827 in the FAR) is 'appealing' to NASA. 

Thank you in advance for your time. 

Teri McConahie 

Senior Procurement Analyst 

DHS CAAC Representative 

Acquisition Policy & Legislation 

Office of the Chief Procurement Officer 

Department of Homeland Security 

l(b)(6) 

l(b)(6) 
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Murphy. Meredith K Ms OSD An 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 

Deborah, 

Marissa Petrusek- M1VlC~b)(6) 
Thursday, June 20, 2013 l:~~S ....... Pr'lMr-----------~ 
Deborah Erwin (MlVlCA) 
Laura Auletta- MlVlC; William Clark- MlVlCA; Neilson, linda, SES, OSD-ATL; Williams, 
Amy, Ms, OSD-ATL; Murphy, Meredith K Ms OSD ATL; Pomponio, Leigh (HQ-LPOll); 
Chambers, Marilyn {HQ-LPOll); Karlos Morgan • M1 VlCA 
Request for Legal Review: 2013-016 
Tab A_2013-016 0) FAR_ Case Resolution_062013 (1).docx; Tab A_2013-016 (I) FAR_Case 
Resolution_062013_CC.docx; Tab 8_2013-016 (I) FRN_CaseResolution_06042013.docx 

Official legal review and concurrence is requested for FAR Case 2013-016 • EPEAT Items. Included in this email is a clean 
and annotated copy of the rule and FRN. If you have any questions, please feel free to contact me. 

Thanks, 
Marissa 

Marissa Petrusek Ryba 
Acquisition Polley Division 
Office of Governmentwide Policy 
U.S. General Services Administration 
One Constitution Square 
1275 1st Street, NE 
Washingt.on, DC 20002 
EmaiJI(b)(G) I 
Office Phon (b)(G) 

Bfadcberry; ......_ ___ ___. 
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....., 
Murphy, Meredith K Ms OSD AT!.. 

From: 
Sen t : 

To: 
Subject: 

Attachments: 

Signed By: 

Meredith, 

Quinones, Manuel Mr OSD A TL 

Tuesday, June 11, 2013 6:20PM 
Murphy, Meredith K Ms OSD ATL 
FW: OFPP comments on DFAR Case on Whistleblowing 

2013-0010 (p) DFARS revised text w changes & comments_061ll3.doc; 2013-0010 (p) 
FRN_revised per OFPP comments_06ll13.doc 

l(b)(6) I 

Here is a copy for your records of DoD's responses to OIRA comments of 5/28. 

Thanks much! 

Manny 

----Original Message----

From: Quinones, Manuel Mr OSD ATL 

Sent: Tuesday, June 11, 2013 6:15 PM 
To: 'Seehra, Jasmeet' 
Cc: FN-OMB-DFAR Rules; Wise, Julia; Stewart, Kortnee R Ms 050 ATL; Williams, Amy, Ms, OSO-ATL 

Subject: RE: OFPP comments on DFAR Case on Whistleblowing 

Jasmeet, 

Please find attached DoD responses to OFPP comments of 5/28/13. 

Please contact me for any questions and let me know when to submit clean copies of the revised DFARS text and FRN. 

Thank you. 

V/r, 

-----Original Message--··· · ~=------------. 
From: Seehra, Jasmeet fl.:..m~a:..:;il....,to=-~.l_(b~)(S~)-----------1 
Sent: Tuesday, May 28, 2013 2:28PM 
To: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms OSD All; Williams, Amy, Ms, OSD-ATL 

Cc: FN-OMB-DFAR Rules; Wise, Julia 
Subject: OFPP comments on DFAR Case on Whistle blowing 

Please see the attached files with OFPP edits. 
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DFARS Case 2013-D010 
Enhancement of Contractor Whistle blower Protections 

Draft Proposed Rule 

Changes made by DoD in response to OFPP comments are highlighted in 
yellow. 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

• • • • • 
SUBPART 203.9--WHISTLEBLOWER PROTECTIONS FOR 

CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) )This subpart implements 10 U.S.C. 2409 as amended by [s)Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,) 
aftd [s)Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417)[, and ~ection 827 of the National Defense Authorization Act 
,or Fiscal Year 2013 (Pub. L. 112-239>JL ............................................................. _ 

[ (b) This subpart does not apply to any element of the intelligence 
community, as defined in section 3(4) of the National Security Act of1947 
(60 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element ofet' the intelligence 
community; or 

(2) Was discovered during contract or subcontract services provided to 
an element orthe intelligence community. 

203.901 Definitions. 

As used in this subpart-

'-TifNTII>N: THIS IS A CONHDEI'ITIAI. DEU8£AAllV£, AND PR£-OfCISIONAL DEfENSE .-.tQUISinON RIGUIATIONS SYSltM DOCUMENT, 
PIWTECT£0 FIWM UNAUTHORIZED lllSCLOSURE PURSUANT TO THE FRIEOOM OF INFORMATION ACT AND ontOI LEGAl. AUlliOR/11ES. 
TliS DOCUMENT SHALL NOT 8£ DISTIUIIUTED OUTSIDE AUTHORIUD IIUL£MAKING CHANNllS WITHOUT Tll£ PIIIOR APPROVAL OF A 
RIPIIESEHTAllVE Of THE DEFENSE ACQUISITION REGUlATIONS SYSTEM. IF YOU HAVE RICEIVED THIS DOCUMEHT IN EMOII, YOU MAY NOT 
READ, COf"f, DISTIUIIUTE, OR USE THE DOCUMENT Olt INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY 
NOllFY THE SENDER IY RIPLY EMAil Olt OTHER MEANS AHO THEN DEI.fTt OR DESTROY All COPIES Of THE DOCUMENT. 

ANY D!STNIVJ!ON Of THIS OOCUMfff! MUST CONTAIN THIS l£G£NO. 

Page 1 of7 
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section 828 of !he NOAA lew FY :ZOU Ia ....,._,pilot 
~)and suspend FAR 19011hrouah 1906 
(this c:ese- forwwded ID OFPP lew..-on June 
3'"). 



"Abuse of authority'' means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 

"Reprisal" means discharging, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross waste, an 
abuse of authority, a substantial and specific danger to public health or 
safety, or a violation of law, rule, or regulation related to a DoD lcontrac4 J.. ._ .. ~ · ComiMIII: [WJ2]: llw •ob"-"' ol tuthorlry" 

defintt1on Is consistent wttll tho FAA dollnltion. 

203.903 Policy. 

The fellawiRg ~alley apflliea ta Del> issteell afthe peliey et FAR 3.903: 

(1) [Policy. ]10 U.S.C. 2409 pTohibits contractors [or subcontractors ]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the fellewiag entities[ listed at paragraph (2) of 
this section], information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, (an abuse of 
authority relating to a DoD contract, ]a substantial and specific danger to 
public health or safety, or a violation of law[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contract}.-[.) A teprisa( ___ . 
is prohibited even if it is undertaken at the reQuest of an executive branch 
2ffu:.ift], unless the request takes the form of a. non-discretionary directive 
and is within the nuthority of the executive branch official making the 
request. 

(2) Entities to whom disclosure may be made ~9t!'ef'f'm) . _ -·· .. 

(i) A Member of Congress.- or a representativt? of a committee of Congress. 

(ill) An Inspector General that receives funding from or has oversight over / 
contracts awarded for or on behalf ofloor\ _______ -·-·-···-·-·-·- -·-·-·- -·----·-··---~---~---~-------··-: 

(i[ii)v) The Government Accountability Office. 

AmHTION: THIS IS A CONFIDEN'rlAL. DEUBERAnVE, AND PRE-DECISIONAl DEFENSE ACQUISITION RfGUlAnONS S't'STtM DOCUMENT, 
PROTKTED FROM UNAUTHORIZED DIStLOSURE PORSUAHT TO 'OlE FREEDOM OF INFORMATION ACf AND OTHER LEGAL AUTHORITIES. 
THIS DOCUMENT SHAlL NOT 8£ DISTRIIIUTtD OUTSIDE AUTHORIZED RULEMAICJNG CHANNEU WITHOUT '01£ PRIOR APPROVAL OF A 
REPRESEHTATIVE OF 'OlE DEfENSE ACQUISITION REGUlATIONS S't'SltM. IF 't'OU HAVE REctiVED 'OilS DOCUMENT IN EMOA, YOU MAY NOT 
READ, COPY, DISTRIIIUTt, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY 
NOnFY THE SENDER BY REPLY EMAIL OR OTMER MEANS AND' THEN O£L£TE OR DESTROY ALL COPIU OF THE DOCUMENT. 

API'f DISTRI811T10N OF TI-llS DOCUMENT MUST CONTAIN THIS UGEND. 

Page 2 of? 
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([l]v) A DoD employee responsible for contract oversight or management. 

(vt) An authorized official of an agency or the Department of Justice( or 
other law enforcement agency]. 

((vii) A court or grand jury. 

(viM) A management oMciaJ or other employee o.f the contractor or 
subcontractor who has the responsibility ·to investigate, di8cover, or 
address misoond uct. J 

[(8) pt.clo•u~~larified. . ~11. emploY.ee ~~ll.~ i~itiates or; pr~vi~_s 
evidence of contractor or subcontractor misconduct in any judiciaJ or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall 'be deemed to have made a disclosure.) 

_ ........ c-.(WJU):Tlwf.ul,_lh> 
~ suiot!Oc 0oi'O'I-Wdlellp .... COI'Ii.tllit"CY1 

(2[4]) [Contracting officer actioru;. )A contracting officer who receives a 
complaint of reprisal of the type dese:ribed in paragraph (l ) of thia section shall 
' orwa rd it to legal counsel. or to the ~ppropriate part)i in ~~corQ..a~qe with_ ag~~9' ....... -

ldures .. ·~ ~--~~~:~~~::.:.:: ._ -·· ~ : .. :··: ~: . . ...... :. ~~:~::::::=::.:::.:.: 
203.904 Procedures for filing complaints. 

[(Ja) AAY employe~ or a contractor who believes tbat be or she bas been 
discharnd. demoted. or otherwise discriminated agaipst contrary to the 
ooUcy in 101.903 maY ftle a complaint with the lnmector GeneraJ of the 
acency tbat awarded the contract. 

(b) The complaint shaJI he signed and shall contain
(U The n•nw of the contractor; 
<2) The contract number. ifknown; jfnot, a desgiption reasonably 

sufficient to identify tbe coptract(s) involved: 
(3) Tbe tubstautial violation of law giying rise to the disclo~ure; 
(4) The pature of the disclosure giving rise to tb~ discriminatory act; 

Ul.d 
(1) The apeci.fic nature and date of the reprisal. 

ATitN!!QN: THIS IS A COiilfiDfHTIA1. OEUIUA TIVt, Al!iO PltE.OfCISlOMl OErtNS( ACQUtSmolt REGUIA'IlOIIIS S'I'STtM OOC'U~E!jT, 

I'IIOTlCll.D FROM UNAIIT'HOtiiRD OISCLOS:Uitt PUII$llAIIITTO 1'Hf FllffDOM Of WOQAA~ ACT ApjO OlliER lEGAl AIITiiOIImES. 
THIS OOCUMfHJ SltAU. IIIOT K D1S1111141Tt0 OUfSIOf AUlMOtal£0 IIUU'MAIONG OW(NtU WITHOUT TilE I'IIOit A""'<!YAI.'Of A 
MPIIUEJfTATIVE Of T'HE Olf£NS£ ACQU1stnolll ll.tGUIATlOIII.S fYSTUIII. IF YOU IU'<vt lt(ctl\lttl 1ltiS DOCUMfHJ IH EMOIII, 'IOU MAY NOT 
llfAO, CO,.,, IKS'Illllutt, OR USE THE DelCUMEJfT OR llllfO!!MA~ COHIAIHEO T'HOIIIIIC. f'UIIl'HEilMORE. YOU MUST 1¥MEIMAT£l'l 
H011F'I n!E SlNDfR 8Y IW'l'l EMAil 011 OT'Hfll MlANS AND· T'HEN DElfT( 011 DISlliOY AlL CONS Of lliE OOCUMOO. 

Alf'f Q!ST!!liUTlON Of JHIS ROC!IMf!!I MUST CONT Allll nilS UGI!!O. 
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..1rl.J.In additiOn.. w the sreeeawree at FAR 3 .90~ . any contractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
agai09t contrary to the poliey in 203.903 may file a complaint with the DoD 
lmpector GeneraL 

203.905 Procedures ror inYestigating complaints. 

'l'he fel:lewiftg ~Peeed\H'es &pllly lie Del> i:BBtea-d ef the ppeeea\i:l'es at~ 3.905; ........ 

(1) [Unless t]:Phe (ri~D-Inspect~r Generai mak-~s a det-ermination that 
the complaint is frivolous, fails to allege a violation or the prohibition in \ 
203.903(1). or has been previously addressed in a.notber Federal or State 
judicial or administrat ive proceeding initiated by the complainant, the 
}DoD Inspector Genera! will make a Eleterlfi.i:na~ae te whedteF a ee~t-i:e 
fri>teletia et' aleriH!..futo~he£ investigatiee[e the complaint). 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the ageney; 

(ii) Conduct an investigation: and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint i.e frivolous or will submit the report 
addressed in paragraph (2) of thi.e section within 180 days after receiving the 
complaint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period[. up to 180 days.] to which the person 
submitting the complaint agrees. 

AITEN!lON: THIS I~ A CONFIDENTIAl, DEltBUAnVE. AND PR£-DECISIONill DEfENSt ACOUJSITION REGUI.AnQI'I(S S'fSTIM OOCUI'IUH. 
PROTECTED FROIIol UNAIITHORIZED DISCLOSURE PUIISUAtn TO ~E FRUDOI'I Of INIOIUII.ATION ACT AND OTHER UGAl AUTHOIUTif$. 
THIS OOCUMEtn SHAll NOT IE DISTRIIIUTEO OIITSIDE AIITHONZED !WUMAitiNii CKANN£15 WITHOIIT THf PIIIOf! API'ROVAl Of A 
R£PRESENTATM OF THE DEF£NSE ACQUISIT10N REGUlA TIOMS SYmM. If YOU KAVf R£(£1\/(D lliiS'OOCUME.HT IN EIIIIOI\. yOU MAY NOT 
R£AO, COPT, DISTIUIUTt, OR USE THE O()(uMENT OR INFORMATlON CONTAINED 1M(R£1N. fUit'IHERMOR£, YOU MUST IMMfDIAffiY 
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((() The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal. 
except to the extent that such response or disclosure i&-

(i) Made with the consent or the person alleging reprisal; 

(ii) Made in accordance with 5 U.S. C. 562a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investig:ation oftbe alleged reprisal. 

(5) A complaint may not be hrougcht u.nder this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden of proof specified at paragraph (e) ol 6 U.S.C. 
1221(~1ndividual Right ot Action in Certain Reprisal Cases) in baD, be 
cont-rolling for the purposes or an investigation conducted by the DoD 
Inspector General, decision by the bead. of an agency, or judicial or 
administrative proceeding to determine whether probjbited 
discriminatiO'n has occurred.) 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head ofthe ~genc:Yr-

'---f.l(ii+)~Sis)baU determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903: 
and ltball take one or more of the following actions: 

(i) Order the contractor to take affirmative action to abate the 
rnorisal. 

(ii) Order the contractor to reinstate the person to tbe Position that. 
the person held before the reprisal tocether wjth comoegsatorv 
damages Cincludinc hack pavl. emoloyment benefits. and other 
tei]D8 and conditions of employment that would apply to the 
pertog in that position i(the reprisal had not ken taken. 

(iii) Order the contractor to pay tbe complainant IJl amount equal to 
the a~rgregate amount of all costs agd emensea (including 

AI!E!!DON; Tl!IS IS A GONftOEMTlAl. DWilAATJVE, AND PRf-OECISIONAl DtfENS£ ACIQUISITlON IIEGIIIAllONS SYSTEM OOCIIMtHT, 
PM11CJ(D fROM VNAUTMOIIRED PtSCWSUIIE PURSUANT TO llf£ FIIUOOM Of INtOIIMA110N ACT AND OfitOt LEGAl. AIJTHOIUTlES. 
1lffS OOCIJM1NT SHo\1.1. NOT IE DISTRIIUTlD OIJTSID£ .AIITMORIUO IIULEM.AICIHG CAA.HNEJ..$ WITMOUT 'Tl!E PRIOII A~AI. Of .A 
llt.PIIESEHTATIYtOf Tl!f DEF'UISE .ACQUISffiOH llf.GUIATIONS SYSllM. If YOO kAVf 11£C£Mb Tl!IS OOCUMEM' IN EMOII. YOU MAY HOT 
11£\0, CQP't, DISTIUIIIITI. 011 USE Tl!E DOCUMENT Oil INfORMATION COHT.AI.HfD 111£11£1N. FUR:Tl!EIIMOII£. YOU MUST fMM£DIAT1lY 
NOnfY Tl!f SlNDfll IY IIEPlY (MAll OR 011:1£11 Ml.ANS AND TH(N ·DEl£11 OR DESTROY .AU. COPfU Ofl 111£ OOGVMENT. 

A!ff P!URIIUDON OF THIS DOCUMENT M\ISI CONTAIN lliiS LEGEND. 
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attornen' fees and exotrt witnesses' fees) that were reasonablY 
incurred by the complainapt for . or in connection with , bripgipg 
the compla int r ecarding the TfprjsaJ. as determined by the bead 
of the agepcy. 

Ci:i) Shall isewe an erder derwiBg relief er shall $ake ene er mere ef the eetiens 
Ell!eeified ia && 3.908Cal. 

(2) If the head of the agency issues an order deuying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days afwr 
the expiration of an extcnaion of time granted in accordance with 203.905(3)(i:i), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to tbe complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the requE>st of either party to the action, bE' tried by the court 
with a jury.[ An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.) 

(3) An Inspector General d('termination and an agency head order dE'nying relief 
under paragraph (2) oft hie ae<:tion shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes tbe form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the reque~t. 

(5) The rights a.nd remedies provided for in this subpart may not be 
waived by any agTeement. policy, form. or condition ot employment. 

203.907 Classified information. 

amNJIONt THIS IS A CONfiDlN'IlAL, DlllltM1W£, AND I'IIE·DECISIO*L Dlf£111S( ACO/JISTTION R£GUIATIONS SYSHM DOCUMENT, 
I'ROfECTEO FROM UNAUTHORIUD DISCLOSURE PURSUANT TO THE 'R£lDOM Of lftJOIIMATION ACT AND OTWEll UliAt AU'OIOIIITI($, 
THIS DOCUMENT SHAll NOT If OISTitltUTIO OUTSIDE AUTHOIIr.tED IIUUM.UII«i CHANI«l$ wmlOUT THE PIUOR AP'I'ROIIAI. Of A 
R£1't1E$ENTATIVE Oflll( DEFENSE ACQUISI'IlON ltfG(it.AliONS SnltM. IF YOU HAVE R£CIIvt0 THIS DOCUMENT IN EIIIIDII. TOU MAY NOT 
RlAD, COPY, DISTIIIIUlt, 011 Ust lllf DOCUMENT OIIINfOIUIIATION COHTAlNED lllli!EIN. FUIITliERIWIORE, YOU MUST IMMEDIATflY 
NOllFY THE SENDER ty REPLY UIIIAJl 011 O'l'iiER MEANS AHD TW(N D£lfTE 011 0£STIIOY Ail COPilS Of TliE DOCUMENT, 

ANT piU!!IIUDOI'! Qr ll!IS QOWMli'!T MUST CONTAIN D!lS lf.GENO, 

Page 6 of7 



As provided in section 827(h) of the National Defense Authorization Act 
for Fiscal Year 2013, nothing in this covera,ge provides any rights not 
otherwise provided by law to disclose classified information.] 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistleblower Rights, in all solicitations and contracts. 

* •••• 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

•• * *. 

252.203-7002 Reqnh•ement to Inform Employees of Whistle blower Rights. 
As prescribed in 203.970, uee the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS 
(J,\N 39Q9(DATE)) 

[a} The Contr-actor shill inform its employeeB in writing[, [in the predominant 
native language orthe workforc~~J.Qt~~!~Y.~.~-~-~~~~klw~-~~~-----·------····· ~ . 
protections under 10 U.S.C. 2409, as de.scribed in (s)Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

[b) The Contractor shall include the substance of-this clause, including this 
paragraph (b), in all subcontracts.) 

(End of clause) 

ATTE!IDQ!II TWIS IS A COMIOIHfiAI. DOJI£.11.\'I'IW. QO P!lf·IKCISIOIIIAI. OEJtJiff ACQUJSmOH IUGU\ATIOHS SYST£M DOCUMEWT, 
PIIOncrtll FROM UNAIIfHOIUUO OISCtoSUM P\MUAHT TO nt£ fiiUOOM Of ll'fFORWITlOH ACT AND O:rMEII UGAl Alll'ltOIUTI£.S. 
~ DOCUMENT SWill NOT It OISTIIIIUTtD Olm.IOl AuntO!IIUD IIUlLMAIIING CHANHlLS wmtOIIf TN! PIIIOR APPRO'I/Al Of A 
IUP«UEI'fl'ATM Of 11-1£ OIFENSl ACQU1S11l014 ilfGUIAT!OfiS S'I'SltM. If YOU HAVt IIICENED THIS DOCUMEI'fl' 1H £MOll,. YOU MAY NOT 
~. COP'f, OlSOUtUTt, OR USE TltE DOC.UMfln OIIIHfDRMAnoN COHTAII'If.D llllMIN. fUIITIIUNOitf, YOU MUST IMMEDIA'I'tLY 
NOTlfY lliE .5ENOER IY IIEPI.Y £!MIL Otl OMR MEAN$ A.NO Tllf.N llllffi' OR OESTIIOT AU CO!'I£S Of lliE DOCUMEI'IT. 

AWf OISD!!!W10N Of THIS I!OC\II!!CKf MUS! COI'ITAIH T!ftS U§£110. 
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(Billing Code 5001-06-P) 

DBPARTXBNT OF DBF&NSB 

Defenae Acqui•itioo Regulation• Syatem 

48 CPR Parte 203 aod 252 

RIN 0750-AB97 

Defenae Federal Acquiaitioo Regulation Suppleaent: Bnhanc...at 

of Contractor Whi•t1eblow.r Protection• (DFARS Caae 2013-D010) 

AGBRCY: Defense Acquieition Regulations System, Department of 

Defense (DoD). 

ACTION: Proposed rule . 

SUMMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor and subcontractor 

employees. 

DATBS: 

Comment Date: Comments on the proposed rule should be submi tted 

in writing to the address ahown below on or before [Inaert date 

60 daya after date of publication in the FEDERAL RBGISTBR), to 

be considered in the formation of a final rule. 

AD t NJ!ON; TlllS IS \ C'O~ tll)t. 'llAL. DELmERATIVE, AND Pll£..DECISIONAL DEFEI"S£ A<'QUISrTIOfll 
JU:CUlATIOM IYSTI>M l>OC\IIIO:NT, PIIIOTEcn:.D FJ\OM UNAUTlfOIUUD DISCLOSURE PURSlJANT TO Tlfll 
ntt:I.'OOM Or INFORMATION ACT AND OTtll:R LEGAL AUTBORJTl'-8. THIS l>OC\II'ofENT SllALL NOT Ill 
DI5TRt8UTEO OUTSIDE AtmfORt:tEO RULEI'IA.KJ:NG OfANNELS WITIIOUT THE PRIOR APPROVAL OF' A 
MF.Pftt:SEl'ITATIVE OF nu; DEF'KNSI ACQ\IlSrTION REGULATIONS SYSTEM. fl' YOU llAVl: R£0:lVEO TUIS 
D0<..11M£N'f lN tRROR. YOU MAY NOT REAJ), COPY, DISTRIBUTE, OR USE THE OOCUMIJ'IT OR INfORMATION 
CONTAINED TKEUJN. I"UIItTBERMOR£, YOU MUST IM!Wt:DJ.ATELY NOTif'V Tlllt SENDER BY REPLY EMAIL Olt 
OnJEII MEANS AND Tit£/'i DU£Tfl OR DESTROY ALL COPIES OP Tlf& l>OC\IM.DIT. 

c\NX QIIIIJIUTION Of IWS DQCUMt:HT MlJST CQNJAIN Illl.$ L£C£ND. 
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06/11/2013 Revision 

ADDRBSSBS: Submit comments identified by DFARS Case 2013-DOlO, 

using a.ny of the following methods: 

o Regulations.gov: http://www.regulations.gov . Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013-DOlO" under the heading "Enter keyword or ID" and 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-DOlO." Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if any), and "DFARS Case 2013-

DOlO" on your attached document. 

o E-mail: dfars®osd .mil . Include DFARS case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&LlDPAP/DARS, Room 38855, 3060 Defense 

Pentagon, washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http://www.regulations.gov, including any personal information 

provided. To confirm receipt of your comment(s), please check 

www.regulations.gov, approximately two to three days after 

AITENTION: THIS IS A CONFI'DENTIAL. DEJ.,IBERATIVE, AND PRE-DECISIONAL DEFENSE ACQUISITION 
REGULATIONS SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO TilE 
FREEDOM OF INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE 
DISTIUBVTED OUtSIDE AUTRORIZE.D RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A 
REPilESENTATIVE OF THE DEt' ENSE ACQUISITION REGULATIONS SYSTEM. IF \'0\J RA\1£ RECEIVED THIS 
DOC'IJMENT IN EJUtOR, YOU MAY NOT READ, COYY, DISTRIBUTE. OR USE TID: DOCUMENT OR INFORMATION 
CONTA.INED TR£REIJII. FURTHERMORE, YOU MUST IMMEDIATELY NOTITY THE SENDER BY REPLY EMAIL OR 
OTHER MEA.NS AND THEN DELETE OR DESTROY ALL COPIES OF Tlf£ DOCUMENT. 

ANY DlSTIUI!UTION OF IRIS .DQCUMENT MUS! COl'<'TA)N TBJS Lf.GENJ>. 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail). 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD{AT&L)DPAP/DARS, Room 38855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571- 372-6098; facsimile 571-372-6101.• 

SUPPLEMENTARY INFORMATION: 

I. Background 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (e.xcept paragraph (g)) of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112-239, enacted January 2, ~013). Section 827, entitled 

"Enhancement of Whistleblower Protections for Contractor 

Employees,• made extensive changes to 10 u.s.c. 2409, entitled 

~contractor employees: protection from reprisal or ~isclosur~·", 

Paragraph (g) of section 827, which amended paragraph (k) of 10 

p,s.c. 2324, entitled •Allowable costs under defense contracts," 

will be addressed under a separate DFARS case. [Thia ie being 

ADT.NT!ONt TillS lS A CONTIDENTIAL. DELIBERATIVl'!, AND I'RE·DECJSroNAL DEFENS£ ACQUISmOS 
RF.CVI..A110NS S-vs'ff:!IT DQCUM:ENT, PROTECI'ED FRO~t UNA'UTilOJUZED DISCLO~VRE f'URS\JAI'fT TO TilE 
FJU:EOOM Of INFO.RMATION ACT AND OTHER LEGAL AUTIIORITIES. TOlS DOCUMENT SUALL N01' 8E 
I>ISTIUBUTED OUTSlOE AUTHORIZED RULEMAI((NC Cli.ANNELS WITHOUT TilE PIUOR APPROVAL Of A 
REPR&SENTATIVE OF THE DEFENSE ACQlJISlnON REGULATIONS SYSTEM. IF YOU UAV£ RECEIVEl> THIS 
DO<:'Ullf:ENT IN FJtROA, YOU MAY NOT READ. COPY, DlSTIUBUT&. OR US£ Til£ DOCUIIU:NT OR INFORMAl'ION 
CONTAINED TR£REIN. FURTREII.MORE. YOU MUST IMMEDIAl'ELY NOTIFY Til£ SENDER DY RULY EMAIL OR 
OTHEJI. MEANS AND T.ll.EN DELETE OR DESTROY ALL COPlES OF THE DOCUMUIT . 

. !\CO: DISfBIB!JIION 01' THIS DQCUMlM ~lUST CONJACN TUJS. !.&CEN'!) 
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addreaaed in DPARS Caae 2013 - 0022 , Allowability ot Legal Coata 

!or Wbiatleblow.r Proceedinga . l, 

The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

wWhistleblower Protections for Contractor Employees.• DFARS 

subpart 203.9 implemente 10 U.S.C. 2409 , as amenaed .l a&d ltwe 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

entitled •Requirement to Inform Employees of Whistleblower 

Righte." 

A. Section 827 change• to 10 o.s .c. 2409 . Section 927 

revised 10 U.S.C. 2409 as follows: 

(a) (1): Amended ground• for disclosure. 

(a) (2): Amended persons and bodies to whom disclosure could 

result in reprisal. 

(a) (3) (A): Definition of who is deemed to have made a 

• ( FonNitted: ror.: llc*l 

c-.t [AI): ,.._ iDcWt""' bt14o m4 
ll'('bun• C'lflbc ,_"0 JW'ICif ~· 

disclosure . ~[A7): "'- dllstalkDFM.'l 

t\U:QJlO:"· rl.llb b A COI'onDUIT1Al.. OWIIEaATIVE. AND ~DfClSJO"'AL DUL'M: ACQUISTT IOI'I 
UGUUTJOXS J'tSTt:M DOClJ"'J:I'o'T. PaOT'£C'TU> ,.OM UNAIJTBOJUZD) DISCLOStlll£ 1'\fR.SUANT TO TKI! 
f'IUa:OOM OV I'O'OaMATION ACT Al'ID OTllllt LEGAL AUTBOIU'l'IR!l THIS DOCUM£HT SHALL NOT IE 
OlST1U.I(I1'I;D OliT'SlDit AUTliOIUu:D lll/l.£MAKil'iC CIIANND.S WITHOUT T1Ql PIUOR APPROVAL Ot' A 
llUIU>SL....,.ATIVE Of Tlllt OO'ENS£ AC'Qtltsn10'1 ll£Ct:LAT10~ SYSTL\4. IY l'OU IIAVI llEaJV1m TlUS 
OOCtiMI)IT IN £1lROR. YOU MAY NOT lt.IAD, COrY. DlSTJUBUTL OR US£ THt: DOCVMUfT OR ll'ifOaMATION 
CO....,.AINm TRERDN. f111n"ll£RMOU. YOU MUST IM."''&DDATE.LY ~OTJJ"Y TJD seNDER a Y llEPLY EMAIL Oil 
OTln:R M:E.ANS AN'D TB'I..'f Dcu:1'1 OR Or.sr.OY ALL COPIES Of T1U OOCUMI:Io"T. 

AJ!X o!SDIJUTJON or IHlS QOCVMINT MUST CO:UAIN IBIS ucum. 
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(a ) ( 3 ) (B ) : 

request of ef what ia 

m<eluaea 

(b) (1) : Provided an additional basis on which Lhe Inspector 

General may determi ne not to investigate. 

(b) (2) (B) : Provided a reponing timeframe -Hfle-for any 

additional period for investigation. 

(b) (3): Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4): Add.ed a three-year time limit for bringing a complaint. 

(c) (1) (B): Modified the types of damages that may be ordered. 

(c) (2): Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4): Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c)(5): Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(C}(6): Stated the legal burden of proof to be used. 

ATTt:NTIO!'I: TUIS IS !\ CO;vfiDii:SUAl... O&LIBERA"fl\'£, .\ NO PRE-DECISIONAL DEFENSE ACQLJ!lrrlO~ 
REGULAllONS SYSTEM DOCUMEJ'IT. YROTEC.TED f'ROl'•t UNAUTHORIZED DISCLOSIJk£ PURSUAMT TO TIU!: 
fR!'£00M OJ' lNFOR..'ItATlON ACT AND OTHER L£GAJ.. AUTHORITIES. THIS DOCUMENT SHALL NOT BE 
OISTRIBIITF.D Olli'SlD£ AlTfRORlZED llUl.EMAIWIC CBAI\1'l'£LS WITROIJT TLIE PRJOR APPROVAL OF A 
11£Pit£SJU'o'T A tJvt; OF THE. OEFL~SE ACQUIStriO/II REGULATIONS S Vl>1 1\M. lf VOU HAVE RECEJVED TIUS 
OOCIJMEN'l' IN £JUIOR, YOU MAY N()T IU!AD, COPY, DISTRIBUTE. OR USE Til£ J)()(;UMEKf OR IJIIFORMATION 
CONTAIKED TH£RElfol. PURTHEJlMOR£, VOU MUST lM:MEOlATELY NOTIFY TilE SENDER S:V REPLY &M-"LL OR 
OTHER MEANS AND THEN OELI::t'E OR DESTROY ALL COPfES o; TDE DOCUMJ:I'iT. 

N()' DISTRJBUTION Of TillS DOCUMENT MUST CONTAIN IBJS W:GENJ>. 
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(c) (7J: Prohibi ted any waiver of c.he ::::i.ght.s and re:r.edies in the 

staLule. 

(dl Added a ne w requirement to notify employees of their righ~s 

and remedies. 

(e ): Crea~ed au exe~p~ion for ele~encs of ~he int~lligence 

(g) (6) Added a definition o f "abuse o f authority." 

B. Proposed Changes to DFARS 

The stat.utory changes Lo 10 u.s.c. 2409 made by section 827 

are proposed to be implemented ir. DFARS subpar~ 203.9. The 

statutory changes to 10 V.S.C. 2324(k} ~ade by sccLion 827 are 

being implemented separately. 

The proposed rule would a mend CFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of Lhe intelligence commun)t y from applicability of the subpart. 

7he definitions of •ab~se of authori~y· and "reprisal· are 

r ecommended additions co DFARS 203.90:, Definitions. 

Minimal a mendment.s are proposed for DFARS 203.903, Policy. 

The applicability of the subparL would be expanded Lo include 

violations of rule or regulation and ab~se of authority rela ting 

AIT!:."'iTIO:O.: THIS IS A CO:'\fiOf ... TIAL o•:LIIlF.RATIH:. A."'iD PRF~DECISIOSAI. DF.FENSE ACQUSITION 
kE(;Ul.ATIO'>S S\STE~ OOCU~•.:o.T. ,ROU:\H ;D FRO~ l'S~UTHORIZEI> I>I);('LOSllRE PURSUA."H TO nn: 
F'Rf.HI()"' Of' I:O.~ORMATIOS ~CT A'D OTIO.R U :C,\l. Al>THORITIES. THI!' l)()('l!"iJ::'\1. SHAI,L SOT BE 
OISTIU8l1TED OlTSIDE Al'THOR.IZf.D Rt Ll.'•t~ki"'C CHAs-.o.:t.S Yo'JTIIOllT Til.. PRIOR ~PPROVAL OF A 
IIEPRESt:STATI"'f: OF THF. o•:FENSt: A('Qt'ISrfiO"' IIECl' I,UIO:IOS S\'SH:M. If \Ol1 HA\T. IU:CEIVF.D THIS 
[)()('l'IIU:~T IN ERROR. YOl' ~A\ SOT Rf..\0. <.'011"\'. OISTRIBl'TE. OR l>Sio' Tilt. P0l'll~1t::-o'T OR I"'FOR~ATIOS 
c·osTAI'>U) THEKEIS. fUATHf.A\fOR£. \01' ~IJST 1:141\!EDIATEI.\' 'Ollf) 'fW~. SE"'DER 8\' IU:PL.V E"'AII. OK 
OTHt:lt M.:ASS A.~D THEN DELETI: OR Of.STMO\ AL.I . COPIES OF TJU: DOCt !IIF.'>T. 
-----~NY DISTRIBUTION OF ·rHIS IXX'l'Mf.NT MI!ST C'OIIoTA!:O.•_.!.THa,lll!Sc..;lkJ,[!o.J(;<..!·t::..::s!!·o!,_. --------
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to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and ~ertaiq ~~~~~~c~o~ 9r ~~~~~~~~~~?.~.~~nag~m~nt. ~~~~~ia~~_or . 

employees. In addition, the proposed changes to this section 

would include a clarification of what constitutes a 

•disclosure." 

DFAAS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. Paragraph {h) of section 827 provides 

that nothing in the new law may be construed to provide any 

rights to disclose classified information not otherwise provided 

,qJU!IIDN; l'IIJS IS A CONnDEI'<'TlAL. DF.l.JBE-RATlvt. AND J'll£.D£0SJONAL DEFENSE ACQtiiSmOl'l 
'RECill..ATfONS SYSTEM OOCVMOOT. PROTF..crm YROM UNAUTHO.RJ:U:D OfSCLOSURE PUli.SUANT 1'0 THE 
F'R£f.»>M OF INJ'ORMATION ACT AND OTHER LEGAL AUTHORITIES. TillS OOCUME.'T SHALl. NOT 8£ 
lllSTRIJI'tTnll) OUTSIDE AUTOORfLED RULEMAJONG CllA.r.'NELS WITIIOUT THE PRJOR APPROVAL OF A 
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by law. This important caveat has been included in a new 

section 203.907, entitled ~classified information." . 
The clause prescribed at DFARS 203.970 is 252.203-7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

proposed rule would amend the clause to apply to subcontractors 

the specific requirement to inform employees in vriting of their 

whistleblower rights. In addition, the written notification of 

employee whistleblower rights and protections would be required 

in the (predominant native language of the workfare~ ..•.•.•...•.•.•.•........ -. 

III. Bxeeutive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity): E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is a significant regulatory action 

and, therefore, was subject to review under section 6(b) of E.O. 
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12866, Regulatory Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 U.S.C. 804. 

IV. Regulatory Pl.exib.Uity Act 

DoD does not expect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, 5 u.s.c. 601, et: 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 

whistleblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors• rights and the remedies available to their 

has been performed and is summarized as follows: 

DOD is proposing to amend the D'FARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NOAA) for Fiscal Year (FY) 2013. 

Section 827 of the NDAA for FY 2013 amended 10 u.s.c. 2409 and 

10 u.s.c. 2324(k). I mrueing t he Section 827 changes ~ 

o+ Comment[A15]: Ahhoughdi!lclosuretsno! ncw, 
II DOW floW> !O tu~ So IS lila OlOOW 

.., lq)O<Illlt roqw- r .. pnlllC$• 

Com"*'lt (All] : llwre-., tq>Onl"'! 
RIC!IIltr:mcnla rar!""M__, ot JUboooulliOI<n 

Comment[A17]: WbaaboUl.Coas!GIINd 

• Comment [AUI]: Only DoD and NASA ore 
fapp licabl e to DoD and NASA.l .. Eac~ Cl:9.~!l'?.Y will iamendj ~!3 ~m~n~i~~ ..• _.i / specaf,.,..lymcnttoncd•nseaaanm We 

undmtand d\1111 DHS IS snll dot<nnlDIJ!g 
llil!>bcabthcy co tho COlOSI GU~rd 

AJTEN'DON: TUIS IS A CONI'IDENTlAL, OEUB£RATIVE, MD PK.£.DEOSIONAL DEFENSE ACQUISTTlON 
U:CIJ'LA'TJONS SYSTEl\1 DO<.'l:r.m•,"t, l'ROTECTED f'AOI'>I IJNAUT:tOaJUD DISCLOSURE PURSUANT TO TilE 
faEEOOM or lNFO~l'IOS A<.7 /\N O O'IIU:R L£CAL AUTUOitH(ES. TO($ DOClJMENT SHALL NOT B£ 
DlliTIUJIUTED OUTSIDE AUTliORIZED RULEMAIONG CJ'IAI'CNEl.S WrTDOUT TilE PRIOR APPROVAl, Of A 
Rf.J'RESEI'"TATIVE or TK£ DEFENSE ACQUlSTTIO~ REGULATIONS SYSU:M. IT YOU HAVE RECF.IV£0 THIS 
ll()CUMENT IJ'( ERROR, YOU MAY NOT R£AD, COPY, DISTIUBUTE. OR US£ Tll& DOCUMENT OR INFOkMATION 
CONTAINED THEREII'(. t'tlkDlERMOJlE, YOU MUST IMMEDIATELY NOTlF'Y THil SENDER BY REPLY F.MAIL OR 
OTIIEK rotEANS AND THEN DELi.'TE OR DESTROY ALL COPIES or THE llOCIJMENT. 

Al\!'X Dl$TJUIUTION Or TBJS DOC1IMfXI MUST CONTAIN DUS LEGF.JiD. 

Page 9 of12 



06/11/2013 Revision 

its FAR supplement to incorporate these provisions . This I RPA 

pertains only to this DFARS proposed rule. This rule proposes 

to make revisions to subpart 203.9, •Whistleblower Protections 

for Contractor Employees . • The subpart covers the policy, 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DPARS 252 . 203-7002, 

entitled •Requirement to Inform Employees of Whistleblower 

Rights.• 

The rule will apply to all entities, small as well as 

large, at the prime con~ract and subcontract level . However, 

not all entities will_ Aa.ve have a situation occur that requires 

an employee to usc the whis t l eblower provisions-seMpleye· 

Given that a whiatleblower employee may work for any size 

business, the impact on small businesses is directly associated 

with the number of whistleblowers it employs. There is no way 

to predict this number in advance. However, a small entity 

could be impacted by a whistleblower employee either as a 

Government prime contractor or subcontractor . In addition, the 

impact on an entity is directly related to the seriousness of 

the alleged wrongdoing . 
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There are (no)ft&-f!tJ.fi-iffl.a.l; r~~?:~~9' .. F-~~-!"-~l!l-~~-t;.~-- ~~~?~~~~~~-------- , 
I 

with reporting of the ·~ongdoing as stated in the proposed rule. 

l!e~,-ey;ey, ~ firm accused of retaliating against an employee 

whietleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation of the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by hie/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 u.s.c. 610. Interested parties must submit 
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such comments separately and should cite s U.S.C. 610 (DFARS 

Case 2013- DOlO), in correspondence. 

v. Paperwork Reduction Act 

The rule does not contain any information collection 

requirements that require the approval of the Office of 

Management and Budget under t he Paperwork Reduction Act (44 

U. S . C. chapter 35). 

Liat of Subject• in 48 CPR Part• 203 and 252 

Government procurement . 

Manuel Quinone•, 

Editor, Defense Acquisi tion Regulations System. 
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DFARS Case 2013-DOIO 
Enhancement of Contractor Whistleblower Protections 

Draft Proposed Rule 

Chan{es made by DoD in response to OFPP oommente are highlighted in 
yellow. 

PART 203-IMP'ROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

... ... ... ... . 
SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 

CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

( (a) )This subpart implements 10 U.S.C. 2409 as amended by [s)Section 846 of 
the National Defenee Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
&B4 [s]Section 842 oitbe Nattonal Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110·4 17)[, and ection 827 of the National Defense Authorization Act 
for Fiscal Year 2013 (Pub. L. 112-239)] 

( (b) This subpart does not apply to any element of the intelligence 
community, as defined in section 3(4) ofthe National Security Act ot 1947 
(50 U.S. C. 40l(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcont.ractor of an element of tb.e 
intelligence community if such disclosure-

(1) Relates to an activity or an element of9f' the intelligence 
community; or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-
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"Abuse of authority" means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 

"Reprisal" means discharging, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross misman,agement, gross waste, an 
abuse of authority, a substantial and specific danger to public health. or 
safety, or a violation oflaw, rule, or regulation related to a DoD !contract.) 

203.903 Policy. 

(1) [Policy. )10 U.S.C. 2409 prohibits contractors [or subcontractors ]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the Iellewiag entities( listed at paragraph (2) of 
this section), information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating to a DoD contract, )a substantial and specific danger to 
public health or safety, or a violation of law[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contract)+[.] A lreprisa~ ____ _ __ 
is prohibited. even if it is undertaken at the request of an executive branch 
official, unless the request takes the form of a non-discretionary directive 
and is within the authority of the executive branch official making the 
request. 
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. Comna!t (WJI): FQt IXII'Illm~ wtiiiUw FAll • 

' ~(IICP) -.,t .... 

Co~(W.); O.letlonandm~for . : 
(2) Entities ro whom disclosure may be made le9~ePet4:} _____________________________ ,/ / 

1 ccnslslllncy will> tt\a ..... 

. ~IIIQI)1~eJwwo. n-
2D&.!III!(2) and ,.,..mb.rtl!._.,....,_ ... 

(i) A Member of CongresS: or a representative of a committee of Congress. . 
(ii) A FeJlPeeeatative afa eemmittee eflceagR~. 

f 
f .: 

(iii) An Inspector General that receives funding from or bas oversight over / contracts awarded for or on behalf of !DoD,. ___ _ ___ _ ••• J 

(i(ii)Y) The Government Accountability Office. 
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((i]v) A DoD employee responsible for contract oversight or management . 

(vi) An authorized official of an agency or the Department of Justice( or 
other law enforcement agency]. 

[(vii) A court or grand jury. 

(viii) A management official or other employee olthe contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 

((3) !Disclo•ure lclarified" An __ eJ'Ilp_}oyee who ~!~iates or PJ?~vides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on. a DoD 
contract shall be deemed to have made a disclosure.] 

(2[4]) (Contracting officer actions. )A contracting officer who receives a 
complaint of reprisal of the type describ. ed in paragraph {1) of this section shall 
forward it Jo legal counsel or to the ~ppropria.te part1'1_i~ accorda~~-~ith agency __ ____ _ 

p rocedures .. . ..... -·-··········--·-··········· ........ .... .. .. ... ·····-···-·--······ . --·······-+· 
I. 

203.904 Procedures for filing complaints. 

Ua) AnY empiQne of a contnctor wbo believes that he or she bu been 
discharged. demQted. Qr otherwise discriminated against contrary to the 
policy in Z03.903 maY file a cQmplaint with the Inspector General gf the 
yency that awarded the contract. 

(b) The comulaint shall be sioed and shall co.ntain
(1) The name oftbe contractor; 
(2) The CQntract number. if known; iC not. a description rea!fonably 

sumcient to iden_tify the CQntract(s) involved; 
(3) The substantial violation of Jaw giving rise to the disclosure; 
{4) Tbe oature olthe disclosure &jvinc rise to the discriminat2ry act; 

and 
(5) The specific ·nature aod date or the reprisal 
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_kUin addition,. $e dle ereeea\H'ee 8$ ~A& 3.994. any contractor employee who 
believes that he or abe has been discharged. demote-d, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

The fellawing JH>eeethtree a~ply ta DaD iaeteaa ar tl:J:e preeed\I:Fes at. !FAR 3.909: 
' ' . 

L • 
(1) [Unless t)~e [DoD Inspector General makes a deternriuation that 

the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or bas been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complain.ant, the 
]DoD Inspector General will JJ:lflke a aelief'miftatiea ee te whether 8 eemple:i:at is 
lflwleae &!' mer:ite :Mther investigatiea[e the complaint) . 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant. the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
complaint; and 

{ii) If unable to eubmit a report within 180 days, will submit the report 
within the additional time period(, up to 180 days,} to wh.ich the person 
submitting the complaint agrees. 
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[(4) The DoD Inspector General may not r espond to any inquiry or 
disclose any information from or about any person alleging tbe reprisal. 
except to the eA:tent that such response or disclosure i&-

(i) Made with the consent of tbe person alleging reprisal; 

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to c~nduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the da.te on which the alleged .re,prisal took place. 

(6) The legal bu_rden of proo·C specified at paragraph (e) of 5 U.S.C. 
1221{e)lndividual Right of Action in Certain Reprisal Cases) in ~hal~ be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision by the he4d of an agency, or judicial or 
administ.rative proceeding to determine whether pl:'ohibited 
discriminatio-n bas occurred.] 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the ~~e~ ~- _ ~ 

- - -tt(i+-) eS[ s)baU detf:'rmine whether suffici~.>ot basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903: 
and {shan take one or more of the following actions; 

(I) Order the rontra\jtor to take amrmati_ve Action to abate the 
reprisal. 

(ii) Order tbr contractor to reinstate the Penon to the position that 
tbe person held before the rePrisal. toeether with compensatory 
damaces (including back pay), emplovment benefits, and other 
tcl"Jil8 and conditions of emPloyment that would apply to the 
person in that position if the reprisal bad not been takep. 

(iii) Order tbe contractor to pay the complainant an amount equal to 
the aelt'ecate amount of all costs and expenses (includinr 
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lltiS OOCUMEHT Si14AU NOT' It OISTIIIIIUTlO 0\ITSlJ)( AUlHOIIIUD IIUlfMAKING CHANNfl$ WITHO\If Til£ PIUO!I APPfiOVAL Of A 
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attorn eys' fees and expert witnesses' fees) that were reasonably 
incurred by the compla inant for. or in connection with . bringing 
the compla int r egarding th e reprisal. as det e rmined by the head 
of the agen cy. 

(ii) Shall ieet:te aa erEier Eleayiag relief eP shall take eae er mere ef the aetieas 
eeeemeEl i-n FAR 3.QQ6(a). 

(2) If the head of the agency iseues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of tim.e granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United Statee, which shall have 
jurisdiction over such an action without regard to the amount in controverey. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.[ An action under this authority may not be brought more than 
two years after the date on whic.b. remedies are deem.ed to have been 
exhausted.) 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admiesible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[( 4) Reprisal is prohibited, even if it is undertaken at tbe request of a 
DoD or Administration officialt unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition o·t employment. 

203.907 Classified information. 
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.. 

As provided in section 827(h) of the National Defense Authorization Act 
for Fiscal Year 2013, nothing in this coverage provides any right s not 
otherwise provided by law to disclose classified informa tion.] 

203.970 Contract clause. 

Uee t he claUBe at 252.2Q3. 7002, Requirement to Inform Employees of 
Whistle blower 'Rights, in all solicitations and oontracts. 

* ..... 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * .... 

262.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, uee the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WlllSTLEBLOWER RIGHTS 
(.JA."'+ 2009(DA TE)) 

iaJ The Contractor shall inform its employees in writing!~ [in the predominant 

native language orthe workfor~J.~C~~P.!9~~~-~-~t!~.l?lol!f!!'.!"ig~_.@..~---··-··· ···· . 
protections under 10 U.S.C. 2409, aa described in (s)Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

[b) The Contra.ctor shall include the substance ofthis clause, including this 
paragraph (b). in all subcontracts.) 

(End of clause) 

AT'!lli'f!QNt I1G IS A CONftot:HY\Al. OfUIEAATlVf, ANO Pla:-Dle&IOHAL OfflNK A(QiJISITION ltfGUIA:TlO~ SUUM oocti'-Ofl, 
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To: 
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Quinones, Manuel Mr OSD ATL 
OFPP Comments on DFARS Case 2013-0010, Enhancement of Contractor Whistleblower 
Protections 
2013-0IO_Matrix of OMB Comments_Responses.docx; 2013-0010 (P) DFARS_text 
revised per OFPP cmts_060613.doc; 2013-0010 (p) FRN_Revised per OFPP comments_ 
060613.doc 

l(b)(6) 

Attached are a matrix of the OFPP comments on the DFARS text, the amended DFARS text, and the FRN with OFPP 

comments, my responses, and my changes. 
Please review when you get time and let me know what changes you want made in any or all of the above. Also, please 
let me know if you would like to have a "clean" copy of the FRN. 

Regards, 
Meredith 



-
Cmt DFARS Ref OMB Comment 

" f-
1 General Various 

I 

) 

2 203.901 The "abuse of authority" definition is consistent with 
the FAR definition. 

The reprisal definition is not in the FAR. Is this unique 
to the provision that DoD is implementing? Is this 
definition in 827 of the National Defense 
Authorization Act for Fiscal Year 2013 (Pub. L 112-
239)? 

3 203.903(1) I A reprisal is prohibited even if it is 
undertaken at the request of an 

) 

executive branch official, unless 
the request takes the form of a non-
discretionary directive and is 
within the authority of the 
executive branch official making 
the request. 
Reprisal is defined. Do we need to add this language 
that is in the statute? It is in the FAR too . . 

-
DoD Response 

------- .. - -r-- -
l Change 

---~~-------~ 
Section 82 7 of th e NOAA for FY 2013 created a See specific 
standalone statut e for DoD that is not comments 
dependent on th e FAR coverage, i.e., the 
DFARS coverage does not implement or 

AR. The DoD contractor supplement the F 
whistleblower rul es are based in an 
independent stat ute that applies only to Title 

se see FAR Case 2013-015, 
ement section 828 of the 

10 agencies. Plea 
which would imp! 
NOAA for FY 201 3 (a 4-year pilot program) and 

1 through 3.906 (this case 
OFPP for review on June 

suspend FAR 3.90 
was forwarded to 
3'd). 

Yes, it is. n/c 

No, the language 
to 203.903(1) bee 

----j~·t does not need to be added n/c 

a use it is already included at 1 

203.906{4 ). 



4 103.903(2) (2) Entities to whom disclosure may 
be made 
For consistency with the FAR 

Is 103.903(2) j (i) A Member of Congress [or a 

representative of a committee of 
I 

Congress.] 

) 
fH) A representative of a committee of 

GongFess. 
For consistenc~ with the FAR. 

6 103.903(2} (iii) An Inspector Gem~ral that receives 
I funding from or has over~i({ht over 

contracts awarded for or on behalf of DoD. 
Do you need to define IG? FAR defines IG in the 
definition section as follows: 

"Inspector General" means an Inspector General 
appointed under the Inspector General Act of 1978 
and any Inspector General that receives funding 
from, or has oversight over contracts awarded for or 
on behalf of, the ~Kecu~ive agency concerned. 

7 203.903(2) ((3) Disclosure clarified. 
The FAR removes tne subtitle. Do you need to 

) change for consistency? 

8 103.903(2) (~[4]) [Contracting officer actions. 
]A contracting officer who receives a 

complaint of reprisal of the type 

described in paragraph (1) of this 

· section shall forward it to legal counsel 

I or to the appropriate party in 
accordance with agency procedure~. 

Please see item 1. 
to be consistent wi 

The DFARS does not need I n/c 
th the FAR because the 
not implementing or I DF ARS coverage is 

supplementing the FARcovera~g~e_·---------~-----------------~ 
Accepted. 

No separate defini 
words used in this 

tion is needed because the 
list adequately explain 

which IG is relevan t. Please note that, for 
itions. it could be an IG interagency acquis 

other than the Do DIG. 

Revise 203.903(1) 
and renumber the 
remaining items. 

I 
Revise 
203.902(2)(iii} {now 
{ii)) to add back in 
the previously lined-
through phrase. I 

Please see item 1 
is not implementi 

above. Because the DFARS*'c 
ng or supplementing the . 1

11

'' 

ed for consistency in the FAR, there is no ne 
titling. The title h ere is considered helpful to 
readers. 
The default is tore fer the issue to legal n/c 
counsel, which will in most cases be the 
correct procedure. However, DoD agencies, 
e.g., Navy or Army , are authorized to issue 
their own implem enting procedures, and this 
phrase was includ ed in order to offer the 
agencies the oppo rtunity to require referral to 

________________ _L _______________ L_ 



Will DoD COs know who this is referring to? an office other than legal counsel. There will 
Are these procedures addition to the procedures not be further "agency procedures" at the 
below? Are these procedures in the PGI? If yes, DoD level, and further agency procedures at I reference below section or include a PGI reference. the Services level, while not expected, are 

authorized. 

9 203.904 In addition to the procedures at FAR 3.904, any No, it won't, given item 1 above. Therefore, Revise 203.904 to 

) 

contractor employee who believes that he or she the DFARS should incorporate the material incorporate 
has been discharged. demoted, or otherwise from FAR 3.904 that now applies to it. appropriate 
discriminated against contrary to the policy in material from 
203.903 may file a complaint with the DoD 

3.904. 
Inspector General. 
This will change to 3.908-4 when the FAR Case is 
issued as a final rule 

10 203.905 The following procedu·res apply to DoD Please see item 1 above. Given that the Delete the first 

instead of the procedures at FAR 3.905: DFARS is now a standalone rule, this sentence sentence of 

This will change as welL should be deleted. All of subpart 203.9 now 203.905. 

applies to DoD. 
Do the following procedures apply to subcontractors? 

11 203.905 5 U.S.C. 122l(e) shall be controlling ... Agree. Paragraph (e) does not have a title, so Revise to insert title 
Put the title of this section in parenthesis. the sentence will be revised to accommodate in parenthesis. 

the section title. 

12 203.906 (1) Not Later than 30 days after receiving a Actually, it was covered at FAR 3.906(a), to Revise 203.906 to 

DoD Inspector General report in accordance which the D!=ARS referred at 203.906(1)(ii). add missing 
with 203.905, the head of the agency- But, as was noted in item 1 above, we can no language from 10 
'Where is the following information, from the statute, longer rely on references to the FAR, given U.S.C. 2409, as 
in this remedies section? that the DFARS is now implementing a amended. 
(A) Order the contractor or grantee to take affirmative standalone statute. Therefore, the DFARS is 
action to abate the reprisal. revised to incorporate the missing language 
'(B) Order the contractor or grantee to reinstate the 

from section 827 (10 U.S.C. 2409, as 
person to the position that the person held before the 
reprisal, together with compensatory damages amended). 

(including back pay), employment benefits, and other 
terms and conditions of employment that would apply 
to the person in that position if the reprisal had not 
been taken. -



) 

) 

I 

252.203-
7002 

'(C) Order the contractor or grantee to pay the 
complainant an amount equal to the aggregate 
amount of all co~ts and expenses (including attorney~' 
fees and expert witnesses' fees) that were reasonably 
incurred by the complainant for, or in connection with, 
bringing the complaint regarding the reprisal, as 
ctetermined by the head of the executive agency. 

Where is the "allowability of. legal fees" 
addressed? 

(a) The Contractor shall inform its employees in 
writing(, in the predominant native language of 

the workforce,] ••• 
Has this been defined so workers know what we 
mean? 

The allowability of legal fees is being 
addressed in a separate case, DFARS 2013-
0022. This proposed rule was submitted to 
OIRA for review on June 3'd. 

n/c 
We don't know what the workers understand n/c 
or don't understand. However, it's doubtful 
that any "workers" will be viewing the 
contract or its clauses. The contractor is the 
entity that must comply with this 
requirement, and-if it is unclear-we assume 

that there will be comments to that effect 
submitted during the public comment period. 



DFARS Case 2013-D010 
Enhancement of Contractor Whistlchlowcr Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

* * * * * 

SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) [Thts subpart implements 10 C.S.C. 2409 as amended by [s]&ction 846 of 
the :-.l'atioiwl Defense Authorization Act for Fiscal Y car :WOH (Pub. L. 110-181)[,] 
ft-fltl [s]~cction 812 of the National Defense AuthorizHtion Act for Fiscal Year 2009 
(Pub. L. 110-117)[, and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013]. 

L (b) This subpart does not apply to any clement of the intelligence 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made 
hy an employee of a contractor or subcontractor of an clement of the 
intelligence community if such disclosure-

(1) Relates to an activity ofGI' an clement of the intelligence community; 
or 

(2) Was discovered during contract or subcontract services provided to 
an clement of the intelligence comrnunity. 

203.901 Definitions. 

As used in this subpart-

"Abuse of authority" means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 
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"Reprisal" means discharging, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross waste, an 
abuse of authority, a substantial and specific danger to public health or 
safety, or a violation of law, rule, or regulation related to a DoD contract.] 

203.903 Policy. 

The following poliey applie~:; to DoD instend of t.he f>Oliey at FAR 3.903: 

(1) (Policy. )10 U.S.C. 2409 prohibits contractors [or subcontractors ]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the followiRg entities[ listed at paragraph (2) of 
this section), information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating to a DoD contract, )a substantial and specific danger to 
public health or safety, or a violation oflaw[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contracth[.) 

(2) Entities covered.) 

(i) A Member of Congress; or a 

(ffi-A representative of a committee of Congress. 

(iii) An Inspector General that receives funding from or has oversight over 
contracts awarded for or on behalf of DoD. 

(liiY) The Government Accountability Office. 

(iv) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of an agency or the Department of Justice[ or 
other law enforcement agency]. 

((vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 

ATIENTION: THIS IS A CONFIDENTIAl, DEU8fll.AT1Vf, AND PRE-DECISIONAL FEDERAl ACQUISITION REGUlATIONS SYSltM DOCUMENT, 
PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FRUDOM OF INFORMATION ACT AND OTHER lEGAL AUTHORITIES. 
THIS DOCUMENT SHALL NOT liE DISTRIBUTED OUTSIDE AUTHORIZED RUlEMAKING CHANNElS WITHOUT THE PRIOR APPROVAL OF THE 
DARC DIRECTOR. If VOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAV NOT READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR 
INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATElY NOTIFY THE S£NOER 6Y REPLY EMAIL OR OTHER MEANS 
AND THEN DflnE OR DESTROY All COPIES OF THE DOCUMENT. 

ANY DISTRI6UTION Of THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

Page 2 of 7 



[(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(~[4]) [Contracting officer actions. )A contracting officer who receives a 
complaint of reprisal of the type described in paragraph {1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for filing complaints. 

{(a) Any employee of a contractor who believes that he or she has been 
discharged, demoted, or otherwise discriminated against contrary to the 

policy in 203.903 may file a complaint with the Inspector General of the 
agency that awarded the contract. 

(b) The complaint shall be signed and shall contain
(1) The name of the contractor; 

(2) The contract number. if known; if not, a description reasonably 
sufficient to identify the contract(s) involved; 

(3) The substantial violation of law giving rise to the disclosure; 

(4) The nature of the disclosure giving rise to the discriminatory act; 
and 

(5) The specific nature and date of the reprisal. 

(c) lin addition ... to the procedures at F1\R ~.904, any contractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

ThE' following procedUJ"CR Reply to DoD instcAfi of the proeC(hues at FAR a~ 

(1) [Unless t)~he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
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...... 

203.903(1), or has hccn previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
]DoD Inspector General will mnh:e a determinntion ns to whether a eomplninl ¥.:;. 

!fl-vnlous or meriL; further invc~flgatHm[e the complaint]. 

(2) If the DoD I nspedor Gcner:d determines that a complaint merits further 
invc.-,;tigation, the DoD Inspector General will-

(i) ~otify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ti) Conduct an inve~::>tigation; and 

(iii) ProvHle a written report of findmgs to the complamanL the contractor 
alleged to have committed the vwlatton, and the head of the agency. 

(3) The DoD Inspector General-

(i) \Viii determine that the complaint 1;.; frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after rcceivin~ the 
complaint: and 

(ii) If unable to submit a report within 180 days, will submit the report 
wllhm the additiOnal time penod(, up to 180 days,] to which the person 
submitting the complamt agrees. 

((4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 
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(6) The legal burden of proof specified at paragraph (e} of 5 U.S.C. 
122l(e)lndividual Right of Action in Certain Reprisal Cases) shall be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.) 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency= 

(i} S[slhall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and (shall take one or more of the following actions: 

(i) Order the contractor to take affirmative action to abate the 
reprisal. 

(ii) Order the contractor to reinstate the person to the position that 
the person held before the reprisal. together with compensatory 
damages (including back pay), employment benefits, and other 
terms and conditions of employment that would apply to the 
person in that position if the reprisal had not been taken. 

(iii) Order the contractor to pay the complainant an amount egual to 
the aggregate amount of all costs and expenses (including 
attorneys' fees and expert witnesses' fees) that were reasonably 
incurred by the complainant for, or in connection with. bringing 
the complaint regarding the reprisal. as determined by the head 
of the agency. 

(ii) Shall isRue a a order deaving Fe lief or shnll talte oae or more of the aet.ions 
specified in t;\R 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 
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(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the reque8t of either party to the action, be tried by the court 
with a jury.( An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.) 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

((4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondiscretionary directive and is within the authority ofthe DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment.] 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistleblower Rights, in all solicitations and contracts. 

* * * * * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* * * * * 

252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS 
(JAJ>.; 2009[DATE]) 

(a] The Contractor shall inform its employees in writing(, in the predominant 
native language of the workforce,] of employee whistleblower rights and 
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protections under 10 U.S.C. 2409, as described in [s)Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

(b) The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subcontracts.) 

(End of clause) 
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(Billing Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquis~tion Requlations System 

48 CFR Parts 203 and 252 

RIN 0750-.1\H97 

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Whistleblower Protections (DFA.RS Case 2013-DOlO) 

AGENCY : Detense Acquisltion Regul at ions Syste~ . Depar~ment of 

Defense (Don:. 

ACTION: Proposed rule . 

SUMMARY: 

DoD is propos ing t:o arrer.d ::he Defense Federal Acquisit:ion 

Regulation Supplement ( DFARS} co implement: statucory amcndme~ts 

to wh~st.!eblowcr protect. ions for contractor :H,·.i s•.Jbcor.t ;.,c : ,..,r 

('mployees . 

DATES: 

,:,::?::1'~.--;t ::.=.:. r~: Comments on the proposed rul e should be subm i tted 

i r. writ ing to the address shown below on or before [Insert date 

60 days after date of publication ~n the FEDERAL REGISTER ), t o 

be cons ~dered :n tr.e f ormation of a final r ule. 
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ADDRESSES: Submit comments identified by DFARS Case 2Gl3 · DD 1D, 

us1ng any of Lhe followi ng methods: 

Submit. 

comments v ia Lhe Federa l cRulemaking portal by enteri:-:g "DFAR.S 

Case 2013-DDlO" under the heading "Enter keyword or ID" and 

sel<·:::ting "Search. H se.:.ecL :he li.nk "Sub:r.it. a Comment." that 

corresponds with "DFARS Case 2013·00:0." F::>llow the 

1nstructions prov1ded at the "Submit a Comme!l t" screen. Please 

1ncl~de your na=e. =ampany ~a~e !1 f any l, and RDFARS Case 2013-

DOlO'' on your attached document. 

Include DFARS Case 2013-DOlO in the 

subject l:ne o( the xessage. 

o F'd.x: 571-372-6091. 

o .'1ail: Defense Acqu:sitio:J Regulations Sys:.em, Attn: Ms. 

~credi:h Mu rphy. o:;s:::: A':'&Ll DPAP/:::'1\RS. Roo:-:: ~88!:>!:>, 3060 De tense 

Pentagon, Washington, DC 20301-3060. 

Co:r.ments rece:ved general:y wil: be posted without change to 

h:.tp: // :...".'"'· re·}..Jlcitl :. r.!' ·J•)\', i :1c:t.:c!:ng ar:y personal information 

provided. To confirm receipt of your comrr.e ntlsl, p:.ease check 

·..:_-.:'"'· r~:.~laL'- ·~:-.s .gov, approximate.:y two t o Lhrce days attr.r 
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llt.r.l L"'TION~ SVSH.M OOCI:~-11:.'11". I'IIOH;CI"EI> FROM I"NAt""I"HOIIIUI) UISCLOlt!:RI: PliiSI \NT TO THF 
fiiU:.00\1 OF INfOIIii'IATIO'> AC"l "'!) OiliER U:C.,\1 At:TJtORIT!lS. TillS OOC"l:ME:'T Slli\ll. NOT !If: 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail), 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L}DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101." 

SUPPLEMENTARY INFO~TION: 

I. Background 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authorization Act for Fiscal lear 2013 (Pub. L. 

112-239, enacted January 2, ~Ol~). Sec~~on 827r en~~~~~~ 

•Enhancement of Whistleblower Protections for Contractor 

Employees,• made extensive changes to 10 u.s.c. 2409, entitled 

•contractor employees: protection from reprisal or I:Siecloauref .. " .. _ 

Paragraph (g) of section 827, which amended paragraph (k) of 10 

,_,.S.C. 2324, entitled "Allowable costs under defense contracts," 

will be addressed under a separate DFARS cas~. [Thi• i• be~ng 
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addressed in D.FARS Case 2013-0022, Al.lowabili.ty of Legal Costs 

tor Wbiatleblowar Proceedings.) ......... .. .. . ... ..... ........... .... ···· ·-- .................... -·····{ l'oil....a.dl Font llold 

II. Discussion 

The current FAR addressee this subject at subpart 3. 9, and th.e 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

~Whietleblower Protections for Contractor Bmployees.N DFARS 

subpart 2 03. 9 implements 10 U.S. C. 24 09 (, as amended. J pftel It we _ .. -. · ( l'oi1111med: Underiine, ~ 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

entitled ~Requirement to Inform Employees of Whistleblower 

Rights." 

A. Section 827 changes to 10 u.s.c. 2409. Section 827 

revised 10 u.s.c. 2409 as follows: 

(a)(l): Amended grounds for disclosure. 

(a){2): Amended persons and bodies to whom disclosure could 

result in reprisal. 

l<a> (3) (A): Definition of who is deemed to have made a 

~isclosurel. 
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l<a) (3) (B): Prohibition against reprisal even if undertalc at 

request of a DoD or Administration official})efifi!:Heft ef uha'- ie .... -· . { ~- t.Wil!rtnl, ~ 

eltelttEieEI freM tee Elefiftitiett ef !reprisal;. ___ _ 

(b)(l): Provided an additional basis on which the Inspector 

General may determine not to investigate. 

(bl (2) (B): Provided a reporting timeframe ~for any 

additional period for investigation. 

(b)(3): Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b)(4): Added a three-year time limit for bringing a complaint. 

(c)(l) (B): Modified the types of damages that may be ordered. 

(c) (2): Created a two~year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4): Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c)(S): Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c)(6): Stated the legal burden of proof to be used. 
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to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

employees. In addition, the proposed changes to this section 

would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that th: rights and remedies provided in DFARS subpart 

203.9 cannot be waived. Paragraph (h) of section 827 provides 

that nothing in the new law may be construed to provide any 

rights to disclose classified information not otherwise provided 
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REPRESENTATIVE OF TilE DEFENSE ACQUISITION REGULATIONS SYSTEM. IF YOU BA VE RECEIVED THIS 
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by law. This important caveat has been included in a new 

section 203.907, entitled "Classified information. " 

The clause prescribed at DFARS 203.970 is 252.203-7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

proposed rule would amend the clause to apply to subcontractors 

the specific-requirement to inform employees in writing of their 

whistleblower rights. In addition, the written notification of 

employee whistleblower rights and protections would be required 

in the predominant native lanquaqe of the ~orkforcel: ................ -·-·······., 

III. Executive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 13563 direct agencies to 

assess all costa and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is a significant regulatory action 

and, therefore, was subject to review under section 6(b) of E.O. 
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12866, Regulatory Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 u.s.c. 804. 

IV. Regulatory Flexibility Act 

DoD does not expect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, 5 u.s.c. 601, et 

seq. , because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 

whistleblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors• rights and the remedies available to their 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NDAA) for Fiscal Year (FY) 2013. 

Section 827 of the NDAA for FY 2013 amended 10 u.s.c. 2409 and 

10 U .S.C. 2324 (k), maltiA~ ti'le changes ~pplicable to DoD and 
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with reporting of the wrongdoing as stated in the proposed rule. 

Heweve:r, a~ firm accused of retaliating against an employee 

whistleblower is likely to be ·required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation o! the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whietleblower employee 

must be protected from retaliation by hie/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 U.S.C. 610. Interested parties must submit 
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such comments separately and should cite 5 u.s.c. 610 (DFARS 

Case 2013-0010), in correspondence. 

V. Pa~rwork Reductl.on Act 

The rule does not contain any information collection 

requirement& that require the approval of the Office of 

Management and Budget under the Paperwork Reduction Act (44 

U.S.C . chapter 35) , 

L1at of SubJects in 48 CFR Parta 203 and 252 

Government procurement. 

Manuel Quinonea, 

Editor, Defense Acquisition Requl~tions System. 

AIII:'!jX!ON· Tllll IS A CQfO'FtDU .. TlA-L. DEUIIE&ATTVL AND I'Q:.D£CISIONAL D~'SI: ACQIJlSITIO' 
REGULATIONS SYSTL!It OOC\JMD\"T. PllOTEC'TUI FIIOM lll'IAI)T901Ul.m DI!IC1,05U1l& PUitSU.vn" TO THE 
f"UOOM Or OlrQitMATlON ACf AND 0Tif£R L£CAL AUTIIORITU:S. THIS DOCtJMl:KT SHALL NOT 8£ 
OISTR .. UTED Ot!TSIOL AlfTRORIU:D RULEMAIOPoC CHAJ'(Nt:l.S WITHOUT T1H: PIU()a AJ'PttOVAL OP A 
ltUR£SF.HTATIV1t Of THt 017L'U ACQUtSmON R£C\fi.ATJONS SYSTDt. IP YOU HAVl RtalVll> TillS 
OOC\IMt'~ IJ" .,RROR. YOU M.AY NOT R£60. COPY, DISTRIBUTE, OR US& THE OOC\JMENT Ott INJ'OitMATIOio 
CONTAINlO nlfllliN. f"VRni£JtMOR£. YOU MUST lMM'I:OIATELV NOTirY THE St:NOtR BV REPLY £MAIL OR 
OTHER MUNS AND THL"" Dtl.tTE OR DfSTROV ALL COI'lt:S Ot THE OOC\JML'"T 

Alf( Q!STJUIJmOS Of THIS QOQtMp!I MJ!SI CON'IA,I."! TQIJ L&CIND, 

Page 12 of 12 



Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Importance: 

Meredith, 

Stewart, Kortnee R Ms OSD ATL 
Thursday, May 30, 2013 11:19 AM 
Murphy, Meredith K Ms OSD ATL 
Quinones, Manuel Mr OSD A TL 
FW: OFPP comments on DFAR Case on Whistleblowing 
2013-0010 (p) FRN_OFPP comments 5·28-B.doc; 2013-0010 (p) DFARS text_OFPP 
comments 5-28-13.doc 

High 

Please see OFPP comments below and provide me with responses. 

Thanks! 
Kortnee Stewart 
Associate, Regulatory Analysis & Management 
OUSD(AT&Ll DPAP/DARS 

(b)(6) 

----Original Message----
From: Seehra, Jasmeet L.:.[m~a::.:.i:..:.ltd=-_(b_)(_s) __________ __, 

Sent: Tuesday, May 28, 2013 2:28 PM 
To: Quinones, Manuel MrOSO All; Stewart, Kortnee R Ms OSO ATL; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-OFAR Rules; Wise, Julia 
Subject: OFPP comments on DFAR Case on Whistle blowing 
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DFARS Case 2013-DOIO 
Enhanceme nt of Contractor Whistle blower Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

* * • • * 

SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope or subpart. 

( (a) ]This subpart implE-ments 10 U.S.C. 2409 as amended by [s]Section 846 of 
the National Defense Authorization Act for Yiscal Year 2008 (Pub. L. 110-181)(,] 
&fKl [s)Section 842 of the National DefensP Authorization Act for Fiscal Year 2009 
(Pub. L. ll0-417)[, and section 827 of the National Defense Authorization Act 
Cor Fiscal Year 2013 (Pub. L. 112-239)]. 

( (b) This subpart does not apply to any element or the intelligence 
community, as defined in section 3(4) or tbe National Security Act of 1917 
(50 U.S.C. 40l(a)(4)). This subpart does not apply to any disclosure made 
by an employee or a contractor or subcontractor or an element of tbe 
intelligence community if s uch disclo~>ure-

(1) Relates to an activity or an element of the intelligence community; 
or 

(2) Was discover ed during contract or subcontract services provided to 
an element or the inte lligen ce community. 

203.901 Definitions. 

As used in this subpart-

"Abuse of authority" means an arbitrary and capricious exercise of 
autbority that is inconsistent wit h tbe mission of DoD or the successful 
performance of a DoD contract. 

A!llNTIO.!!i. llti IS A COIIftDiffflAI,. Dfli&[JIATM, .t.J'oiD II'IIE·DfCIStONAl D£fflnf ACQU111'1l0ft ltlGUIATIDNS SYSUM OOCUMEKl. 
PlltO'IfCT'ID FJIOfoit UNAUTHOIVllD DISCL05YRt PU~U.t.NT TO TMl fMrooM OF INFOJtltAATION ACT AIID Ollltll Lf'-"l Atm40Jtf'IIES. 
THIS DOCUMENT SHAlL NOT BE DISTIIIIIITtD OU1SIDf .t.UTIC>JalfD IIUlEMAKING CNANIIli.S WITllOUT THf PRIOR APPIIOV.t.l OF A 
AEH.UOff.t.TIVf Of THE DUUIS( ACQUlitnON REGULAliOOIS SVSltM. IF lOU HloV£ AfCUVfD litiS OOCUMfNT IIi EA~R. lOU ~y NOT 
IliAD, COPY, OISTRIBUll, 011 USI: THI DOCUMENT 011 CNFORMATI'Off COH'IAIJ'ol£0 THEIIUN. fUA'I)fEJIMOIIt, YOU MUST IMIIIEOf.t.TUY 
N011FY nif ~1«1[11 IIY RI!PlY ffiU.Il OR OniUI MlAN$ AJ'oiO TH(IIf DUtn OR OUl'llOY AU COPIES Of TlfE DOCUMENT. 

Attf DISTIIIDUTIQ!I 01 THIS DOCU!UNT MIJST CONTAIJ'ol THIS llGENO, 

Page 1 of6 

\ . 



.. Reprisal" means discharging, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross w aa te, llD 

abuse or authority, a substantilll and specific danger to public bellltb or 
safety, or a violation oflaw, rule, or regulation related to .a DoD ~ontraccl. ) 

203.903 Policy. 

The following policy appli~s to DoD instead ofth~ policy at FAR 3.903: 

(1) (Policy. ) 10 U.S .C. 2409 prohibits contractors [or subcontractors ]from 
diacharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the fellewiRg entities( listed at paragraph (2) of 
this section}, information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating to a DoD contract, )a sttbstantial and specific danger to 

c:.c.-.t [Wn): flit ...... ol ~ 
' dtm~ 1o con~ Willi tt. fAA dellnltloft • 

The repo1Af.XIIIIN0111t natln 1'-FAA lothtt 
unoque m I'- prowlon thet DaO 1< im~.,.11,.1 
Is tfllt MfJMion In 127 .. .,. ................ 
................. Jioai,_210U,... L lU· 
Dtll 

pubhc health or safety, or a violation of law(, rule, or regulation} related to a DoD 
contract (including the competition for or negotiation of a contractM.J A t epriul ~[WD): .....-..~ ao- I 
is prohibited even if it is undertake n at the r eauest of an <'ncutive bra nch ;:=.~,:..,: .... .._.-.. ..,.,._1 '"" 

official. uples, the r e quest takes the form o f a n on-discre t ionary directive .h. 
and is wit hin the aut hority ofthe executive branch official n1aking t he ~ ..)t"s ~ 
reguut. 

I [ (2) Entitiea (Q wb.om disclosure ma'' bf' pagd.l'JI!Iff'WI'Ifil .... fll<. 

I (i) A Member of Congree~ 2r a rePresentative of a comm1ttee of Coneress. 

(i.i~ A l't'prel!t'Aleti"'P ef a NIBIRJlflef:' ~:~fCeBCPe88: 

(~ Inspector General that receives funding from or has ove~~ght :~~~-
contracts awarded for or oo behalf oflDoD: ~~-• . 

l'J..-
~) The Government Accountability Office. 

. ... 

·v ~ A DoD employee responsible for contract oversight or management. 
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(.;::.authorized offictal of an agency o• the Department of Juotice ( o• 
other law enforcement agency) . 

((~court or grand jury. 

(vi~ management official or other employee of the contractor or 
subcontractor who bas the responsibility to investigate, discover, or 
address miscondu<:t..) 

[(3) il)uc loBuN! clari(it!d. An cn1p)o_yee who initiates or provide 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud , or abuse on a DoD 
contract eball be d eemed to have made a disclosure.) 

(a[4)) [Controctir~~~ officer actiona. )A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of thie section shall 
forward it to legal counsel or to the appropriate party! in accordance w~th agency 

procedures. ··-········ ···-····----· ...... ....... ................ .. _ ............ ...... _ 

203.904 Procedures for filing complaints. 

In addition to the procedures at .. AR 3.90 _an,y c.c:>ntractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complain ts. 

The following procedures apply to DoD instead of the procedures at IFAR 3.90~: 

(1) (Unless t]~he [DoD Inspector General makes a determination that 
the oompJajnt is frivolous, fails to aUcge a violation oftbe prohibition in 
203.903(1), or has het>n previously addressed in another Fedt'ral or State 
judjcial or administrative proceeding initiated by the complainant , tbe 
)DoD Inspector General will make a det-eFmifiatieo ae t.o-wOO•Aer a eemplaiM--ie 
mvele\18 er met"ite f:wrt~ inveetigat~(e the complaint!. 

(2) ICthe DoD Inspector ~neral determines that a complaint merits further 
tnveetigation, the DoD Inspector General will-

__ _ ..... 
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(i) Notify the complainant, the contractor aUeged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
aUeged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint i.e frivoloua or will submit the report 
add.reesed in paragraph (2) of this section within 180 days after receiving the 
complaint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period[, up to 180 days.] to which the person 
submitting the complaint agrees. 

[(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
e•cept to the ertent that such response or disclosure i&-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S.C. 552u (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation olthe alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
yean after the date on wbicb the alleged reprisal took place. 

(6) The legal burden of proof epeci.fied at 5 U.S.C. 1221(e) hall ~e 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.) 

..... ~ 
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203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the qeoeyl-

(i) Shall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and 

(u) Shall iaeue an order denying relief or shall take one or more of the actiooa 
specified in FAR 3.906(a). 

(2} If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due- to the bad faith of the complainant,-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without. regard to the amount in controversy. Such 
an action shall. at the request of either party to the action, be trie'd by the court 
with a jury.[ An action under this authority may not be brougbt more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in .eny de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request. of a 
DoD or Administration official, unless the request takes the form ol a 
nondiscretionary directive and is within the authority oHbe DoD or 
Administration official making the roquest. 
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(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment. 

203.907 Classified iolormation. 

As provided in section 827(h) of the National Defense Authorization Ac:t 
for Fiscal Year 2013, nothing in this coverage provides any rights not 
otherwise provided by law to disclose classified information.) 

203.970 Contract clause. 

Use the clause at 262.203· 7002, Requirement to Inform Employees of 
Whistleblower Right&, in all eolicitations and contracts . 

• • * * * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

* *. * * 

262.203-7002 Requirement to lnfonn Employees of Whistle blower Right&. 
As prescribed in 203.970, use the fOllowing clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WlflSTLEBLOWER RIGHTS 
(.J.~l2099[DATE]) 

[a] The Contractor shall inform iUI employees in writing[[, \in the predominant 
native language ohhe workforce,) of e~P.~9Y.~~. \V_I;lis.!!~~~low~r~!")g~ts and 
protections under 10 U.S.C. 2409, as described in [s)Subpart ~of the Defense 
Federal Acquisition Regulation Supplement. 

[b) The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subcontracts.) 

(End of clause} 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 

Quinones, Manuel Mr OSO ATL 
Thursday, May 16, 201311:55 AM 
Murphy, Meredith K Ms OSO A TL 

Subject: FW: DOJ/OLC comments on OFAR Case on Whistleblowing x 
Attachments: 2013-010 (P) OIRA Cmts & Responses_OS1413.dooc; 2013-0010 (P) DFARS_text revised 

051513.doc 
Signed By: l(b)(6) 

Meredith, 

Please see latest text baseline and response to OIRA. 

Manny 

·----Original Message--··· 
From: Quinones, Manuel Mr OSD ATL 
Sent: Thursday, May 16, 2013 11:36 AM 
To: 'Seehra, Jasmeet' 
Subject: RE: OOJ/OLC comments on DFAR Case on Whistleblowing x 

Jasmeet, 

Please find attached comments & responses matrix with DoD's responses to latest set of comments received on 5-14-13 
highlighted in yellow. 

Also included is latest version of OFARS text that incorporates corrections per comments & responses matrix. 

Please let me know if you have any other questions. 

V/r, 

···--Original Message---
From: Seehra, Jasmeet "-[m=a::.:.il=tol=t.(_b_)(6_> __________ __. 
Sent: Tuesday, May 14, 2013 5:15PM 
To: Quinones, Manuel Mr OSO ATL; Stewart Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATl; Neilson, linda, SES, 

OSO·ATL ~b=6:--------..., 
Cc: FN-OMB-OFAR Rules; Wise, Julia; Hitter, Thomas E.; Hinchman, Robert (OLP~( )( ) 
Subject: OOJ/OLC comments on DFAR Case on Whistle blowing L.-----------' 

Folks- please see below and attached. 

From: Mizer, Benjamin (OLC) [~m~a~ilt~ot.tj_(b-)(G_> _______ _J 

Sent: Tuesday, May 14, 2013 4:38PM 
To: Seehra, Jasmeet 

1 



...... 
Cc: Hinchman, Robert (OLP}; Heim, Laura 
Subject: RE: OFAR Case on Whistlerblowing 

Jasmeet, with apologies for the delay, we had just a couple of small suggestions on the OFAR proposed rule. On section 
203.907 ("Classified information"), we would simply note that, as we explained on the conference call a while back, the 
rule does not and need not include an explicit carve-out for disclosure of privileged information, since background legal 
rules protect such information. But it would also be appropriate for such a carve-out to be made explicit should you 
choose. 

Please let us know if we can be of any further assistance. 

All the best, 
Ben 
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DFARS Case 2013-010 
Enhancement of Contractor 
Whistleblower Protections 

Draft Proposed Rule 

CMT AGENCY 

" 1 National Courts 

2 National Courts 

OFARS 

203.901 

203.904 

OFARS CASE 2013-010 

OIRA COMMENTS AND RESPONSES 

COMMENT RESPONSE 
( 

10 USC 2409(a), as amended, provides that an Concur. The definition at DFARS 203.901 is 
agency may not take revised to match the poficy at 203.903(1) (and 10 
action in reprisal for a variety of activities, U.S.C. 2409(a)) .. 
including disclosure of "a substantial and specific 
danger to public health or safety." The new 
implementing regulation, however, at section 
203.901, states that "reprisal means discharging, 
demoting, or otherwise discriminating against an 
employee for disclosing that the employee 
reasonably believes is evidence of gross 
mismanagement, gross waste, an abuse of 
authority, or a violation of law, rule, or regulation 
related to a OoD contract." 
Thus, the regulation is narrower than the statute in 
that it does not include the provision of the statute ( 
pertaining to "a substantial and specific danger to 
public health or safety," and it is unclear whether 
that language was omitted from the regulation 
inadvertently or intentionally. 

The statute, as amended, expressly applies to The FAR Drafting Conventions (which apply to 
employees of FAR supplements such as the DFARS} are written 
contractors or subcontractors. The proposed for applicability to prime contractors, as the 
implementing regulations, however, do not Government only has privity of contract with the 
consistently reference subcontractors and may prime contractor. Application to subcontractors 

1 



DFARS Case 2013~10 
Enhancement of Contractor 
Whistleblower Protections 

Draft Proposed Rule 

3 National Courts 

4 National Courts 

203.905 

203.906 

s National Courts 252.203-7002 

lead to confusion. First, section 203.904, which 
retains its pre-amendment language, states that 
"any contractor employee who believes he or she 
has been discharged, demoted, or otherwise 
discriminated against contrary to the policy in 
203.903 may file a complaint with the DoD 
Inspector General." It may be appropriate to add 
the words "or subcontractor" to this provision, 
because the regulation referenced, 203.903, 
applies to employees of subcontractors. 
section 203.905 retains language requiring the 
DoD Inspector General, upon determining that a 
complaint merits further investigation, to notify 
and provide a written report to the "complainant, 
the contractor alleged to have committed the 
violation, and the head of the agency." Again, it 
may be appropriate to add the words "or 
subcontractor" to this subsection. 
The remedies provision of the regulation, section 
203.906, retains language potentially implying that 
the remedies provided by the statute do not apply 
to subcontractors. The language states, in 
pertinent part, that 11the head of the agency ... 
[s]hall detennine whether sufficient basis exists to 
conclude that the contractor has subjected one of 
its employees to a reprisal as prohibited by 
203.903 ... " If the remedies were also intended to 
apply to subcontractors, the regulation should 
reference subcontractors. 
The proposed rule indicates that contract clause 
252.203-7002 is to be amended to require contract 
clauses mandating that subcontractors "inform 

2 

is achieved via flowdown provisions in 
solicitation provisions and contract clauses. 
Thus, the drafting convention is that reference is 
made to contractors and contractor employees 
and applied to subcontractors and subcontractor 
employees via the applicable flowdown 
provision. Therefore, the clause at DFAR5 
252.203·7002 is revised to conform to these ( 
drafting conventions by including the flowdown 
requirement as a separate paragraph (b). 

The Government does not have privity of 
contract with subcontractors. Therefore, it is 
appropriate to inform the prime contractor 
because, if the Government wishes to impose 
remedies, rt can only do so through the entity 
with which it has a contract, i.e., the prime 
contractor. 

The Government does not have privity of 
contract with subcontractors. Therefore, it is 
appropriate to inform the prime contractor 
because, if the Government wishes to impose 
remedies, it can only do so through the entity l 
with which it has a contract, i.e., the prime 
contractor. 

The clause at DFAR5 252.203-7002 is revised to 
confonn to these drafting conventions by 
including the flowdown requirement as a 



OFARS Case 2013-010 
Enhancement of Contractor 
Whistleblower Protections 

Draft Proposed Rule 

6 DOJ 203.900(b) 

7 OOJ 203.900(b)(l) 

8 OOJ 203.903(2)(iii) 

employees in writing of their whistleblower separate paragraph (b) (see #2 above). 
rights." The new clause states: 

{a) The Contractor shall inform its 
employees in writing, in the predominant native 
language of the workforce, of employee 
whistleblower rights and protections under 10 
U.S.C. 2409, as described in subpart 203.9 of tile 
Defense Federal Acquisition Regulation 
Supplement. 

(b) The Contractor shall include the 
substance of this clause, including this paragraph 
{b), in all subcontracts. 

NOAA sec. 827 lists grantees as well. Were Yes, the FAR and OFARS address contracts, not 
grantee.s left out of the regulations because OFARS grants. No change to draft OFARS. 
does not cover the administration of DoD grants? 
Change wof" to "of' an element of the Intelligence Agree. Revision made to DFARS text. 
community, to match the statutory language •. 

The phrase "that receives funding from or has Agree; neither was it included in section 827 of 

oversight over contracts awarded for or on the NOAA for FY 2013. The phrase is a "left over"' 

behall ot'DoD .. is not included in 10 U.S.C. from the existing DFARS contractor 

2409. whistleblower coverage and is removed from the 
latest draft of the OFARS. ( 

3 



DFARS Case 2013-D010 
Enhancement of Contractor Whistleblower Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

• • • • • 
SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 

CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

( (a) }This subpart implements 10 U.S.C. 2409 as amended by [s]Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
aBEl [s]Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417}[, and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013]. 

[ (b) This subpart does not apply to any element of the intelligence 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity ofme an element of the intelligence conununity; 
or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

uAbuse of authority" means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 

AnENTJQN: THLS IS A CONFIDENTIAL. DEUBfRATIVE, AND PftE·DECISIONAL FEDERAL ACQ.ULSmON AEGUtAnONS SYSTIM DOCUMENT, 
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"Reprisal" means discharging, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross waste, an 
abuse of authorityt a substantial and specific danger to public health or 
safety, or a violation of law, rule, or regulation related to a DoD contract.] 

203.903 Policy. 

The following policy applies to DoD instead of the policy at FAR 3.903: 

(1) [Policy. }10 U.S.C. 2409 prohibits contractors [or subcontractors ]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the fullowing entities[ listed at paragraph (2) of 
this section}, information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating to a DoD contract, ]a substantial and specific danger to 
public health or safety, or a violation of law[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contractf..[.) 

[ (2) Entities covered.) 

(i) A Member of Congress. 

(ii) A representative of a committee of Congress. 

(iii) An Inspector General &ha~ Peeei""•gs fy§ciittg frnm Qf hae oYersight ~ett 
eoa~raets awarEleEl for or OR behalf of DoD. 

(iv) The Government Accountability Office. 

(v) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of an agency or the Department of Justice( or 
other law enforcement agency]. 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 
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[(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.} 

(a[4]) [Contracting officer actions. ]A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for filing complaints. 

In addition to the procedures at FAR 3.904, any contractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead of the procedures at FAR 3.905: 

(1) (Unless t]!I!he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
}DoD Inspector General will make a aeteP:miBa.tieft 8:8 te whether a eempla.is~ is 
frir;ele\18 er mePits ft~Fther investigatieft[e the complaint]. 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 
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(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
complaint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period[, up to 180 days,] to which the person 
submitting the complaint agrees. 

((4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden of proof specified at 5 U.S.C. 122l(e) shall be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector Generalt decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.) 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

(i) Shall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal a.s prohibited by 203.903; 
and 
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(ii) Shall issue an order denying relief or shall take one or more of the actions 
specified in FAR 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.[ An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment.] 

203.970 Contract clause. 

Use the clause at 252.203·7002, Requirement to Inform Employees of 
Whistleblower Rights, in all solicitations and contracts. 

* * * * * 
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• • * * • 

252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS 
(JAN 200Q[DATE)) 

[a] The Contractor shall inform its employees in writing[, in the predominant 
native language of the workforce,] of employee whistleblower rights and 
protections under 10 U.S.C. 2409, as desc.ribed in [s)Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

(b) The Contractor s.hall include the substance of this clause, including this 
paragraph (b), in all subcontracts.] 

(End of clause) 
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DFARS Case 2013-DOlO 
Enhancement of Contractor Whistle blower Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

* * * * * 
SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 

CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

( (a) )This subpart implements 10 U.S.C. 2409 as amended by [s]Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,) 
flft6 [sJSection 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110·417)[, and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013). 

[ (b) This subpart does not apply to any element of the intelligence 
conununity, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S. C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity of&P an element of the intelligence conununity; 
or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

"Abuse of authority" means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 
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uReprisal" means discharging, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross waste, an 
abuse of authority, a substantial and specific danger to public health or 
safety, or a violation of law, rule, or regulation related to a DoD contract.] 

203.903 Policy. 

The following policy applies to DoD instead of the policy at FAR 3.903: 

(1) [Policy. ] 10 U.S.C. 2409 prohibits contractors [or subcontractors ]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the foUewi:ag entities[ listed at paragraph (2) of 
this section], information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating to a DoD contract, ]a substantial and specific danger to 
public health or safety, or a violation of law(, rule, or regulation} related to a DoD 
contract (including the competition for or negotiation of a contract)7(.] 

[ (2) Entities covered.] 

(i) A Member of Congress. 

(ii) A representative of a committee of Congress. 

(iii) An Inspector General that r:eeei~·es ft~aaiftg from er h~e 9¥9~id:l~ Q'/.ef 
eeftt:Paets awarEleti fur ef oft behalfef.QeD. 

(iv) The Government Aecountability Office. 

(v) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of an agency or the Department of Justice{ or 
other law enforcement agency}. 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.) 
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[(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(~(4)) (Contracting officer actions. ]A contracting officer who receives a 
complainL of reprisal of the type described in paragraph (1) of this-. section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for filing complaints. 

In addition to the procedures at FAR 3.904, any contractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
against contrary to the policy in 203.903 may flle a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead of the procedures at FAR 3.905: 

(1) [Unless t]~he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant. the 
]DoD Inspector General will make & oo~rmiB&~ion ae to whether & eom~l&iflt ie 
frir.·oloa.e or merits i\!Mher investigati&ft[e the complaint]. 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 
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(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
complaint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period[, up to 180 days,] to which the person 
submitting the complaint agrees. 

[(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S. C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden or proof specified at 5 U.S.C. 1221(e) shall be 
controlling Cor the purposes of an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.] 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

(i) Shall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and 
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(ii) Shall issue an order denying relief or shall take one or more of the actions 
specified in FAR 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.[ An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S. C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration officialt unless the request takes the form of a 
nondiscretionary directive and is within the authority ofthe DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy. form, or condition of employment.] 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistleblower Rights, in all solicitations and contracts. 

* * * * * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
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* * * * * 

252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970t use the following clause: 

REQUIRE.\1ENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS 
(JAN·2009[DA TE]) 

(a] The Contractor shall inform its employees in writing(, in the predominant 
native language or the workforce,) of employee whistle blower rights and 
protections under 10 U.S.C. 2409, as described in [s]Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

[b) The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subcontracts.) 

(End of clause) 
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DFARS case 2013-Q10 
Enhancement of Contractor 
Whistleblower Protections 

Draft Proposed Rule 

CMT AGENCY 

" 1 National Courts 

2 National Courts 

DFARS 

203.901 

203.904 

) 

DFARS CASE 2013-Q10 

OIRA COMMENTS AND RESPONSES 

COMMENT RESPONSE 

10 USC 2409(a), as amended, provides that an Concur. The definition at DFARS 203.901 is 
agency may not take revised to match the policy at 203.903(1) (and 10 
action in reprisal for a variety of activities, u.s.c. 2409(a)) .. 
including disclosure of "a substantial and specific 
danger to public health or safety." The new 
implementing regulation, however, at section 
203.901, states that "reprisal means discharging, 
demoting, or otherwise discriminating against an 
employee for disclosing that the employee 
reasonably believes is evidence of gross 
mismanagement, gross waste, an abuse of 
authority, or a violation of law, rule, or regulation 
related to a DoD contract." 
Thus, the regulation is narrower than the statute in 
that it does not include the provision of the statute 
pertaining to "a substantiat and specific danger to 
public health or safety," and it is unclear whether 
that language was omitted from the regulation 
inadvertently or intentionally. 
The statute, as amended, expressfy applies to The FAR Drafting Conventions (which apply to 
employees of FAR supplements such as the DFARS) are written 
contractors or subcontractors. The proposed for applicability to prime contractors, as the 
implementing regulations, however, do not Government only has privity of contract with the 
consistently reference subcontractors and may prime contractor. Application to subcontractors 

1 
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203.906 
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lead to confusion. First, section 203.904, which 
retains Its pre-amendment language, states that 
"any contractor employee who believes he or she 
has been discharged, demoted, or otherwise 
discriminated against contrary to the policy in 
203.903 may file a complaint with the DoD 
Inspector General." It may be appropriate to add 
the words "or subcontractor" to this provision, 
because the regulation referenced, 203.903, 
applies to employees of subcontractors. 
section 203.905 retains language requiring the 
DoD Inspector General, upon determining that a 
complaint merits further investigation, to notify 
and provide a written report to the "complainant, 
the contractor alleged to have committed the 
violation, and the head of the agency." Again, it 
may be appropriate to add the words "or 
subcontractor" to this subsection. 
The remedies provision of the regulation, section 
203.906, retains language potentially implying that 
the remedies provided by the statute do not apply 
to subcontractors. The language states, in 
pertinent part, that "the head of the agency ... 
{s]hall determine whether sufficient basis exists to 
conclude that the contractor has subjected one of 
its employees to a reprisal as prohibited by 
203.903 ... " If the remedies were also intended to 
apply to subcontractors, the regulation should 
reference subcontractors. 
The proposed rule indicates that contract clause 
252.203-7002 is to be amended to require contract 
clauses mandating that subcontractors "inform 

2 

is achieved via flowdown provisions in 
solicitation provisions and contract clauses. 
Thus, the drafting convention is that reference is 
made to contractors and contractor employees 
and applied to subcontractors and subcontractor 
employees via the applicable flowdown 
provision. Therefore, the clause at DFARS 
252.203-7002 is revised to conform to these 
drafting conventions by including the flowdown 
requirement as a separate paragraph (b). 
The Government does not have privity of 
contract with subcontractors. Therefore, it is 
appropriate to inform the prime contractor 
because, if the Government wishes to impose 
remedies, it can only do so through the entity 
with which it has a contract, i.e., the prime 
contractor. 

The Government does not have privity of 
contract with subcontractors. Therefore, it is 
appropriate to Inform the prime contractor 
because, if the Government wishes to impose 
remedies, it can onty do so through the entity 
with which it has a contract, i.e., the prime 
contractor. 

The clause at DFARS 252.203-7002 is revised to 
conform to these drafting conventions by 
including the flowdown requirement as a 
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employees in writing of their whistle blower separate paragraph (b) (see 112 above). 
rights." The new clause states: 

(a) The Contractor shall inform its 
employees in writing, in the predominant native 
language of the workforce, of employee 
whistleblower rights and protections under 10 
U.S.C. 2409, as described in subpart 203.9 of the 
Defense Federal Acquisition Regulation 
Supplement. 

(b) The Contractor shall include the 
substance of this clause, including this paragraph 
(b), in all subcontracts. 
NOM sec. 827 lists grantees as well. W.re Yes, the FAR and DFARS address contracts, not 
II&ULMieft out of the regulations because DfAAS 1f8nb. No chenp to draft DFAAS. 
doll not cover the administration of DoD ..,..1 
0.111 1110r"' to "of' an element of the lt*llatnc.w Ac!!e· Revision made to DFARS c.t. 

to match the 'I 

Till phrase "that receives funding from or baa .,_ neither was it Included in section 827 of 
o•••IF t over contracts awarded for or OD ttw NOAA for FY 2013. The phrase is a •left over"' 
babalfofDoD" is not included in 10 U.S.C. from the existing DFARS cue~tr~etor 
2401. ..........., coverage and is removed from the 

flttlt draft of the DFARS. 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To : 

Quinones, Manuel Mr OSD A Tl 
Tuesday. May 14, 2013 5:21 PM 
Murphy, Meredith K Ms OSD A TL 

Cc: 
Subject~ 

Attachments; 

Signed By: 

Stewart, Kortnee R Ms OSD ATL; Williams, Amy. Ms, OSD-ATL 
FW: DOJ/OLC comments on DFAR Case on Whistleblowing 
2013-0010 (p) DFARS text_(OIRA) 042513 revision + OLC.DOC 

l(b)(6) I 

Hi Meredith, 

Please see additional comment from OIRA/DoJ just received. 

Please let me know how to respond. 

R/ 

Manny 

-----Original Message--:- .. . j{b)(G) 
From: Seehra, Jasmeet ~ 
Sent: Tuesday, May 14, 2013 !:-5:~15'='"'='P~M~----------' 

To: Quinones, Manuel Mr OSD ATL; Stewart, kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL; Neilson, Linda, SES, 
OSD-ATL 

Cc: FN-OMB-DFAR Rules; Wise, Julia; Hitter, Thomas E.; Hinchman, Robert {OLP)I(b)(G) 

Subject: DOJ/OLC comments on DFAR Case on Whistleblowing '------------' 

Folks- please see below and attached. 

From: Mizer, Benjamin (OLC) [~(b)(G ) 
Sent: Tuesday, May 14, 2013 4:38 PM":----------' 

To: Seehra, Jasmeet 
Cc: Hinchman, Robert (OLP); Heim, laura 

Subject: RE: DFAR Case on Whistlerblowing 

Jasmeet, with apologies for the delay, we had just a couple of small suggestions on the DFAR proposed rule. On section 
203.907 ("Classified information"), we would simply note that, as we explained on the conference call a while back, the 
rule does not and need not include an explicit carve-out for disclosure of privileged information, since background legal 
rules protect such information. But it would also be appropriate for such a carve-out to be made explicit should you 
choose. · 

Please let us know if we can be of any further assistance. 

All the best, 
Ben 

1 



DFARS Case 2013-DOIO 
Enhancement of Contractor Whistleblower Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

• * * * • 

SUBPART 203.9-WHTSTLEBLOWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

( (a) ]This subpart implements 10 U.S.C. 2409 ae amended by (s)Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 {Pub. L. 110·181)1,] 
ltfHl [s)Sect.ion 842 of the National Defense Authorization Act (or Fiscal Year 2009 
(Pub, L. 110·417) [. and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013 (Pub. L. 112-239)]. 

[ (b) This subpart does not apply to any element of the intelligenc.e 
community, as defined in section 3(4) of the National Security Act of 1947 
(60 U.S.C. 40l(a)(4)). This subpart does not apply to a.ny disclosure made 
by an employee of a Icon tractor or subcontractor lor an element of the 
inteHigence community if such disclosur~ ····· 

or 
(2) Was discovered during contract or subcontract services provided to 

an element of the inteHigence community. 

203.901 Delinitions. 

As used in this subpart-

"Abuse of authority" means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 

Anl~l10N; llll$ IS A COIIfiOlNTI.\1. OEUIEI!ATIVE, A~O PltE·DECISIOII"l OEftNSE ACQUISITION IIEGUUio'IIONS SY1TfM OO<;UM!ItT, 
PIIOT£CTIO tRO"f UIIAUTHOIUUO OlSClOSURf PVIISUA.NT TO ntf FIIUOOM Of INFOIIMATIOII ACT A.IIO Ontfll lEGAl AUTHOI\111[S, 
TillS OOCUMfNT 5HAU HOT "E DISTIU8UT£D 0\JUIO£ AUTHOIIIZfD IIUlfMAJIJ"iG CHAJ!IIIfl.S WlniOUT lHf PIIIOII APPI!OI/Al.OfA. 
IIEPIIESfN'lf<TIVf Of llU DEffNSf ACQUtSrTIOH ltlGIJL"TIOIIIS SYSTIM. lF YOU IIAVIIIECEMO ntiS DOCVMENI IN EMOA, YOO MAY HOl 
IlEAl), COP'\', OISTR18iiT£, OR USE THE OOCUMfHT OR INfOitMATION CONTAINED TH£11(111. FUIITHEIWOR£, YOU MUST IMMEDIATElY 
NOTI(Y TJ4l $(1'11[)(.1\ tV lU;PLY (MAll 011 OTI!OI MEANS AND THlpt OELITE 011 OESTIIOY "U COPIES OF 'fH[ OOCUMtNT. 

N(t O!SJ!IIUT!Oii OF Tl!IS OOCUM£HI MlJ...,STwC..,OtliDI.....,A!""HLili!SUJ!,iuU..,G;u,EHOav_. _ _____ _ 
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.. Reprual .. means discharging, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross waste, an 
abuse of authority, a substantial and specific danger to public health or 
aatety, or a violation ot law, rule, or regulation related to a DoD contract.] 

203.903 Policy. 

The following policy applies to DoD instead of the policy at FAR 3.903: 

(1) (Policy. J 10 U.S.C. 2409 prohibits contracto111 [or subcontractors]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the fel:lewiag entities( listed at paragraph (2) of 
this section], information that the employee reasonably believes is evidence of 
groaa mismanagement of a DoD contract, a gross waste of DoD funds. (an abuse of 
authority relating to a DoD contract, )a substantial and specific danger to 
public health or safety, or a violation of law[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contract)i(.J 

(2) EntitieB covered.) 

(i) A Member of Congress. 

(ii) A representative of a committee of Congress. 

(iii) An Inspector General ~hat receives funding from or has oversight over 
contracts awarded for or on behalf of DoD. 

(iv) The Government Accountability Office. 

(v) A DoD employee responsible for contract ove111ight or management. 

(vi) An authorized official of an agency or the Department of Justice{ or 
other law enforcement agency]. 

((vii) A court or grand jury. 

AntNI!ON; THIS IS A COIIfiO!HTIAI,. DfUifMlJ\1(, A.IIO ,_.OICISIONAI. OfUN$1 ACQUISti'IOif ~£GULATlOICS Sl'mM OOCUMEIO', 
1'110lml0 f!IOM U~IJTHOIIIZ!D DI5Cl05UIIl ..UIUUAHT TO THE JllffDOM 01' INI'OIIMATlON At:r ,vj0 <mflll UGAl AIITHOIIImfS. 
THIS oot\!MlHT ~ 1110'1 ef IXSTMIIfO> 0\miDf Aun40111If0 RUU-UOIG OWWIIU Wl'r'IQif l1C NIOII ~AI. Of A 
IIII'IUS!IITATM Of l"Ht Dff[IIIM ACQ.UISmON IIIG\ILATlOIIG $1'$TUII. IF YOU tu.Vl RKIMO tMISOOCUMlHT IN fMOII, 1'0U MAY 1110'1 
llfA.O, cort, OISTRIIIIff, 011 UK THE OOCUMfHT 011 INFOIIMATlON CONTAIN£0 l"HlllfiN. FUIITHEII.MOIU, YOU MUST 1-fDIAT(lY 
I'IOTVY l"Hl S£NDlA JY IIII'I.V [MAll 011 OTM£11 ~ MD TKIN OIL£n 011 0.1:!.~ AU COI'IU Of l"HE OOCUMfliiT. 

A!tr O!SIMUllO!! Of t1tiS DOC!JMVfi MUST COHTAJ!I DIS LW!C). 

Page 2 of6 
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(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.J 

((3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or s ubcontr11ctor misconduct in any judicial or 
administrative prol·ceding re lating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.! 

(2(-j) ) (Contracting officer actions. ]A contracting officer who receives a 
compla10t of repnsal of the type described in paragraph { ll of this St:'Ction shall 
forward 11 to legal counscl or to thl' appropnate party in accordance wlth agency 
procedures. 

203.90-t Procedures for filing complaints. 

In addition to the procedurf!t~ at FAR 3.90-t. any contractor employee who 
believes that ht-> or she has bt'l·n discharged, demoted. or otherwist> discriminated 
against contrary to tht> policy m 203 903 may file a complaint with t.he DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

The followmg proct>dures apply to DoD instead of the procedu1't>S at FAR 3.905: 

(1) (Unless tJ~he (DoD Inspector General makes R determination that 
the complaint is frivolou s. rails to allcg(.• a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, tht! 
)DoD Inspector General willnutlte e~n'lati(;IR ~~P a eerfl~itt 
frt¥&l&ttn ef met'ib&-f;.~ investigatJeB(e the complaint!. 

{2) lfthe DoD Insp~ctor Gt•neral dt>tE>rmines that a complaint merits furtht>r 
mvestigat.ion. t.he DoD Inspf'ctor Gl'nera l wtll-

(i l ~otify the complainant. the contractor alleged to hav.:- committl'd the 
v1olation. and thE' head ofthP agency : 

{ii) Conduct an Jnvet:J tJgation: and 

ATTENT19N· THIS IS A CONflD£Nfl ... l. Otu&!AATNE. AND PIIE·OlCISIONAl OEH~E ACQUISitlON li!GULATIONI SYSHM OOCUM(PiT. 

PAOTECT£0 FROM UNAIJTHORIUD OIS(l0~1JR[ PURSUANT lO TH[ fREEDOM 01 INfORMATION ACT AND 011-I[R lEIOAl AUntOlUTI!$. 

THIS 00CUM£NT SAAll NOT 1£ OISTRISUJID OUTSIDE AUntORll!O IIUlEMAkiNG CH ... NNlU WITHOUT THE PIIIOR APPROVAl OF ... 

R£PlUS£HTAllVf Of Tli£ OffEI\Jst ACQUISITION RfGUlATIOI\JS SYSTf .... I~ YOU HAYt R(CliYEO THIS DOCUMENT IN fRROA, YOU MAY NOT 
R[AO. COPY, OISTRIIUT£. Ql\ US! TH( DOCUMENT OR INfORMATION COHTAINIO TH£AEIN. fiiRTHIRMDRI, YOU MUST IMM£01A.TtlV 

NOTifY TH£ SEN0£11 BY REPlY fMAil OR OTHIR MI.ANS 41110 THEN O!l(l[ 011 O(SfltOY AU COPUS Of THE OOCUMINT. 

-----"'"·'1.Y Olllft!!U,TIO~ .... QL.!!1JS ~.INl OoiVST CONTAIN T!:IJUilli!Q •. _______ _ 
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(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head ofthe agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) ofthia section within 180 days after receiving the 
complaint; and 

(ii) I£ unable to submit a report within 180 days, willeubmit t he report 
within the additional time period[, up to 180 days,) to which the per110n 
submitting the complaint agrees. 

((4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the ertent that such response or disclosure l~t-

(i) Made with the consent or the person alleging reprisal; 

(il) Made in accordance with 6 U.S.C. 662a (the Freedom or 
Information Act) or as required by any other applicable Federal Jaw; or 

(iii) Necessary to conduct an investigation or the alleged reprisal. 

(6) A complaint may not be brought under this aection more than three 
years after the date on which the alleged reprisal took place. 

(6) The Jegal burden of proohpecined at 6 U.S.C. 122l(e) shaH be 
controlling for the purposes or an Investigation conducted by the DoD 
Inspector General, deciaion by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
di&erimination has occurred.) 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head oCthe agency-

ATTDmQII: DtiS IS II (DIIfJOOm.\1, DIUIEIUolllll,ANII Plll·DKISIOIIAl Olfr.lk ACQUd010Nllt"GUIA1101U Sri liM DOCUIOIU(T, 
PltOTICTrll FROM UN.\IITMOIIIZ£0 OISCI.OSUIIE ~U~UAifT TO TME JIIUOOM Of INFOIUMTION N:f NfO OTIIlll LfGIIl AllfHDJIITIU. 
TillS OOCUMIWT !JHIIU NOT Jf OCSTIIIIIUTn> 0\1f110f AIJ1MOIIUO) IIUI..DIIA.IOMi QIMINW WITliOUT TMI ....0. II""""'AL OJ A 
ltli'RISfNTAll'oll Of Till DfniUliiCQUISfriOIN lltGULATIOIIS SYJT1M. 11 'I'OU HAYl IUCIMD TH4$00CUMDIT IN l~ YOU MAY NOT 
Ill !All, COP't. DISTliiiiiTt, OR USI TilE DOCUMENT OIIIINJOIIMATIDit COifTAIN£0 THEilE IN. FURTiifiiiMOIU!, YOU MUST lflllolllDIAftl V 
NOnrY Till !lfNDt:ll •v IU!1'1.Y fMAII. 011 OOIUI MLUU AND~~~ OUITE OR ODT-aY All COPIU Of TMf DOCUMtNT. 

MY Dqi1111UIJOft Of Dtl DOQIMDfl MIJII COffiAIN Jltl U&IJI). 
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(i) Shall d.,t<.>rmin(• whf\ther sufficient basis ex1~ts to conclud<> that tlw 
contractor has subjet·te<l one of it$ employees to a reprisal as prohibited by 203.90:3 : 
and 

(ii) Shal11ssue an order dl•nying relief or shall take one or nwre of the actions 
specified in FAR :3.906(a). 

(2) If the ht>ad of tht> agency lSSUl's an ordt•r denying relief or has not i>l!:lued an 
order within 210 days after thE> subm1ssion of the complaint or w1th m 30 days after 
the exptration of an extension of t imP grantt->d in ac.:cordance with 20:3.905(:3l(ti). and 
thf're 1s no showtng that sut·h del&}' is due to the bad faith of the complainant-

(i) The complainant shall be deemed to hav<> Pxhaust<'d all administrativE> 
remedJt'~ with respect to the complaint; and 

(u) The complainant may bnng a de novo action at law or E:'quity against the 
contractor to Sf'(~k compensatory damages and other relit•f available undl?r 10 LT .S.C'. 
:.!.J09 in the appropriat<' district court of the United States, wh1ch ~hall have 
JunsdiCllOn ovt>r such an action without regard to tht-> amount in controversy. Such 
an action !'!hall. at the request of either party to thf• action. be trit>d by thr court 
With a JUry.( An action under this authority mny not be brought more than 
two years after the date on which remedie~ are deemed to have been 
exhausted.] 

(3) An (nspt'ctor Gt•nPral dt>t(.>rmination and an agency head order denying rPlief 
under paragraph (2) oflhi.s ~:~ection ~:~hall bl' admis!:!1ble in evidl'ncP many de novo 
action :~t law or equity brought pur~uant to 10 l.l.S.C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondisl:retionnry directive and i~ within the authority of the DoD or 
Administration offkial mAking the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, poli(•y, form, or condition of employment. 

203.907 Classi lied information. 

~nOO!Q.fll:_ THI~ IS A CONfiDENfiAI, DHIIIIIA11Vf, AND PRE·OECISIONAL OtHNSE ACQUISITION REGVLAnOIIIS SYSTia.<l DOCUMENT, 
PROTECTED FROM UNI'UTHORiltD DISClOSURE PUIUUAI'fl TO THE fREEDOM OF INFORMATION ACT AND OTHfll LEGAL AUTHORITitS. 
THU DOCUMENT SHAU NOT eE OISTRIIUT(D OUTSIOI AUTHORa[D RUllMAJUNG CHANNH.S WITHOUT THE I'RIOR AI'I'ROVAL OF A 
ltlPRESUoTATtV[ OF nfl DEfUo5( ACQUISITION REGULATIONS SYSTlM. If YOU HAVE RECEIVtO THIS DOCUMENT IN ER..OR, YOU MAY NOT 
IIEAO, COPY, OISTRIIUTl, OR USE THE DOCUMENT OR INIOR-TION COHTAlNEO THEREIN. IUIITI!lAMORL, YOU MUST IMMEOIATilY 
NOTifY Tlil S£NOIR IIY REPLY t,.,_._ll OR OTHER MlANS ANO H(IN Ofl(Tt OR DESTROY All COPilS OF ll<l DOCUMENT. 
____ __,A,.If't PIH:B!!III.I.O~....Qf..!ljJS ~f.NT loiU\1 JONTAI!L~HIS tEGfll,,_D.,__ ______ _ 
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As provided in section 827(h) of the Nntionol Defense Authorizfition Act 
for Fiscal Year 2013, nothing in this covea·age provides uny dght!l not 
otherwise provided by law to disclose classified information.) 

203.970 Contra<.·t clause. 

Use the claut>1• at 252.203-7002. Requirement to Inform ~:mployees of 
Whistleblower R1ghts. mall :.-olicitations and contracts. 

* * .... * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

... * "' * ... 

252.203-7002 Requirement to Inform Employee!! ofWhistleblower Rights. 
As prescribed. in~. use the following clause: 

REQU1RE!\rEr\T TO INFOR..\1 E~lPLOYEES OF \\'HISTLERLOWER RIGHTS 
<JAN-0009[DATE)) 

la) The Contractor shall mform its employt't's in Wl'iting(, in the predominant 
native In nguagc of the workforce,] of employee w histleblower r1ghts and 
protE'Ctlon~; undPr 10 l 1.S.C. 2·109. as describt•d in [s)Subpart 203.9 of the Dt'fensc 
rL'deral Acquisition Regulation Supplt'ment. 

[b] The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subcontracts.) 

(End of clause) 

AI'TjNTIO't, fHIS IS A CONFIOE~ojlJAL. O£UitAATIVE, ,t.IIO PRE·OfCISIONAl DEHI'4~ ACQUISffiOH IIEGULATIONS SYST!~ O()(UMINT, 
PROTECTED FROM UNAUTHORIUO DISCLOSURE PUIUUIINT TO THI FIUEOOM Or lllfORMAfiON ACT AlojO OllUA H<iAl AUTHORITI[S. 
fHIS DOCUMENT SHAU. HOT II( OISTIUIUHO OUTSIOl AUTHORIUD RUliMAKING CHANNEL5 WIT~Ul THE PRIOR API'IIOV,t.L Of ,t. 
REPIIUENTAYIVI 06 THE OHENSl ACQUISITIOio REGUlATIONS STST!M. IF YOU H,t.V[ II£CIJVfD fHIS DOCUMENT IN ERROl\ YOU ""AY NOf 
A(AO, COPY, OISTIUBVTE, OR USl IHE OOCUMINf OR JNrOFIMATION CONTAIN(O lliER£1N. rURTHfRMOIIf, YOU MUST IMMEOI.ATilY 
NOliN THf SENDER BY REPlY EMAIL OR OTHtll MEANS AND THEN O£l£H OR DESTROY All COPIU OF I'll! OOCUMINT. 
____ __,A,..NY!.!...lO!!iiST'-"RI""8"'U<.!.T!QlLQL!l!IS~N~QNTAIN !!tiLl~>:lli"'E"'N""O.,_ ______ _ 
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Murphy, Meredith K Ms OSO AT!. 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Signed By: 

Meredith, your copy. 

----Original Message-----

Quinones, Manuel Mr OSD A Tl 
Thursday, April 25, 2013 6:49 PM 
Murphy, Meredith K Ms OSO A TL 
Williams, Amy, Ms, OSD·ATL 
FW: DOJ comments on OFARS Case 2013-0010 •• Enhancement of Contractor 
Whistleblower Protections 
2013-0010 (P} FRN_042513 revision.doc; 2013-0010 DFARS text (p} OlRA revised 
041513.doc 

l(b)(6) 

From: Quinones, Manuel Mr OSO ATL 
Sent: Thursday, April25, 2013 6:49PM 
To: 'Seehra, Jasmeet' 
Cc: Stewart, Kortnee R Ms OSD ATl 
Subject: DOJ comments on DFARS Case 2013-0010 --Enhancement of Contractor Whistleblower Protections 

Ms Seehra, 

Please find attached the revised FRN and text files for DFARS case 2013-0010, as agreed to during this morning's • 
teleconference call with OIRA, OFPP, OOJ OlC, EloD, NASA, and GSA regarding the FAR whistleblower case {2013~15). 

Revised FRN and text files now incorporate changes to implement paragraph (h) of section 827 of the NOAA for 2013 as 

follows: 

(1) Text pg S of 6- Adds a new section 203.907, entitled "Classified information." Also, page 1 was revised to include 

the public law number for the NOAA for FY 2013. 

(2) FRN pg 7 of 12 ·Explains paragraph (h) of section 827 and the addition of a new section OFARS 203.907, entitled 

"Classified information." 

Please contact me if you have any questions or need additional information. 

V/r, 

Manny 

Manuel Quinones 
Deputy for Regulatory Analysis and Management 
OUSDCAT&Ll DPAP/DARS 
(b)(6) 
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Fax: 571-372-6101 

-----Original Message····· 

From: Seehra, Jasmeet [mailt4._(b_)_(s_) ------------' 
Sent: Monday, April 15, 2013 5:44 PM 
To: Quinones, Manuel Mr OSD ATL 
Subject: RE: DOJ comments on DFARS Case 2013-0010 -·Enhancement of Contractor Whistleblower Protections 

We're still waiting for comments from OFPP --so let me hold on circulating this back to DOJ for the moment. 

-----Original Message····· 
From: Quinones, Manuel Mr OSD AT~(b)(6) 
Sent: Monday, April 15, 2013 5:18 PM!:---------------' 

To: Seehra, Jasmeet 
Cc: FN-OMB·DFAR Rules 
Subject: RE: DOJ comments on DFARS Case 2013-0010 ··Enhancement of Contractor Whistleblower Protections 

Ms Seehra, 

Please find attached the matrix with DoD's responses to comments from the National Courts and the associated revised 
draft DFARS proposed rule. 

Please contact me for any questions or if you need additional information. 

V/r, 

-----Original Message-----

From: Seehra, Jasmeet [mailtl~(b~)~(S~)~~----------' 
Sent: Tuesday, April 09, 2013 2:01 PM 
To: Quinones, Manuel Mr OSD ATL; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-DFAR Rules; Wise, Julia; Hinchman, Robert (OLP) 
Subject: DOJ comments on DFARS Case 2013-DOlO -·Enhancement of Contractor Whistleblower Protections 

National Courts offers the following comments about the proposed DFARS: 

(1) 10 USC 2409(a), as amended, provides that an agency may not take 
action in reprisal for a variety of activities, including disclosure of" a substantial and specific danger to public health or 
safety." The new implementing regulation, however, at section 203.901, states that "reprisal means discharging, 
demoting, or otherwise discriminating against an employee for disclosing that the employee reasonably believes is 
evidence of gross mismanagement, gross waste, an abuse of authority, or a violation of law, rule, or regulation related 
to a DoD contract." 
Thus, the regulation is narrower than the statute in that it does not include the provision of the statute pertaining to "a 
substantial and specific danger to public health or safety," and it is unclear whether that language was omitted from the 
regulation inadvertently or intentionally. 

(2) The statute, as amended, expressly applies to employees of 
contractors or subcontractors. The proposed implementing regulations, however, do not consistently reference 
subcontractors and may lead to confusion. First, section 203.904, which retains its pre-amendment language, states 



that "any contractor employee wh!lieves he or she has been discharged, de!ed, or otherwise discriminated 
against contrary to the policy In 203.903 may file a complaint with the DoD Inspector General." It may be appropriate to 
add the words "or subcontractor" to this provision, because the regulation referenced, 203.903, applies to employees of 
subcontractors. 

Second, section 203.905 retains language requiring the DoD Inspector General, upon determining that a complaint 
merits further investigation, to notify and provide a written report to the "complainant, the contractor alleged to have 
committed the violation, and the head of the agency." Again, it may be appropriate to add the words "or subcontractor" 
to this subsection. 

Third, the remedies provision of the regulation, section 203.906, retains language potentially implying that the remedies 
provided by the statute do not apply to subcontractors. The language states, in pertinent part, that "the head of the 
agency ... (s)hall determine whether sufficient basis exists to conclude that the contractor has subjected one of its 
employees to a reprisal as prohibited by 203.903 .. 
. . " If the remedies were also intended to apply to subcontractors, the regulation should reference subcontractors. 

Finally, the proposed rule indicates that contract clause 252.203·7002 is to be amended to require contract clauses 
mandating that subcontractors "inform employees in writing of their whistle blower 
rights." See Proposed Rule at p. 7. The new clause states: 

(a) The Contractor shall inform its employees in writing, in 
the predominant native language of the workforce, of employee whistleblower rights and protections under 10 U.S.C. 
2409, as described in subpart 203.9 of the Defense Federal Acquisition Regulation Supplement. 

(b) The Contractor shall include the substance of this 
clause, including this paragraph (b}, in all subcontracts. 

3 
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{Billing Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR Parts 203 and 252 

RIN 0750-AH97 

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Whistleblower Protections {DFARS Case 2013-D010) 

AGENCY: Defense Acquisition Regulations System, Department of 

Defense (DoD) . 

ACTION: Proposed rule. 

SUMMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor employees. 

DATES: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before (Insert date 

60 days after date of publication in the FEDERAL REGISTER] , to 

be considered in the formation of a final rule. 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE. AND PRE-DECISIONAL FEDERAL ACQUISITION REGUl..ATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

Page 1 of 12 
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ADDRESSES: Submit comments identified by DFARS Case 2013-DOlO, 

using any of the following methods: 

o Hr::gulaticns.gov: htte://www.rcqulations.gov. Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013-DOlO" under the heading "Enter keyword or ID" and 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-DOlO." Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if anyl, and "DFARS Case 2013-

DOlO" on your attached document. 

o E-mail: dfars@csd.~iJ. Include DFARS Case 2013-DOlO in the 

subject line of the message. 

0 ~.ax: 571-372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 3B855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

r.ttE...:...llwww.:-egulati~r.s.;~-:;vl including any personal information 

provided. To confirm receipt of your comment(s) I please check 

~vJw :.~~Jla. ~ .i o::s .JOV I approximately two to three days after 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDlATEL Y NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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submission to verify posting {except allow 30 days for posting 

of comments submitted by mail). 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/OARS, Room 38855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101." 

SUPPLEMENTARY INFORMATION: 

I. Backq.round 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112-239, enacted January 2, 2013). Section 827, entitled 

ftEnhancement of Whistleblower Protections for Contractor 

Employees,n made extensive changes to 10 U.S.C. 2409, entitled 

"Contractor employees: protection from reprisal or disclosure." 

Paragraph (g) of section 827, which amended paragraph (k) of 10 

U.S.C. 2324, entitled "Allowable costs under defense contracts," 

will be addressed under a separate DFARS case. 

II. Discussion 

ATTENTION: THIS IS A CONFIDENTIAL. DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT. PROTECT EO FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OFA REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENOER BY REPLY EMAIL OR OTHER MEANS ANO THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

"Whistleblower Protections for Contractor Employees." DFARS 

subpart 203.9 implements 10 U.S.C. 2409 and two prior amendments 

to it. The subpart covers the policy, procedures for filing and 

investigating complaints, remedies, and the prescription for the 

clause at DFARS 252.203-7002, entitled "Requirement to Inform 

Employees of Whistleblower Rights." 

A. Section 927 changes to 10 U.S.C. 2409. Section 827 

rev1sed 10 U.S.C. 2409 as fo:lows: 

(a) (1): Amended grounds for disclosure. 

(a) (2): Amended persons and bodies to whom disclosure could 

result in reprisal. 

(a) (3) (A): Definition of who is deemed to have made a 

disclosure. 

(a) (3) (B): Definition of what is excluded from the definition 

of reprisal. 

(b) (1): Provided an additional basis on which the Inspector 

General may determine not to investigate. 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DES TROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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(b) (21 (B) ' Provided a time line for any additional period for 

inves::1gat.ion. 

Provided specific exemptions ::o the prohibition against 

disclos~re of information from or about any person alleging the 

reprisal. 

(b) (4) Added a '.::hree-year time limit for bringing a complain::. 

(c I I l I IBI ' Modified the types of damages that may be ordered. 

(c I I 2 I , Created a two-year ::ime limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c I (4 I ' Expanded on the types of relief that. may be granted 

when a person fails to compl:J with an order for relief. 

lc I I 5 I , Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c) ( 6 J Stated the legal burden of proof to be used. 

(c: I 7 I Prohlbited any wai·Ier of the r1ghts and remedies in t.r.e 

s':a':ute. 

(d) Added a new req~irement to notify employees of their rights 

and remedies. 

ATTENTION. THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY All 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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(e) : Created an exemption for elements of the intelligence 

community. 

(g) (6): Added a definition of "abuse of authority." 

B. Proposed Chanqes to DFARS 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 U.S.C. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definitions of "abuse of authority" and "reprisal" are 

recommended additions to DFARS 203.901, Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and certain contractor or subcontractor management officials or 

employees. In addition, the proposed changes to this section 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TQ THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENT AliVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY. DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL QR OTHER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. 

Paragraph (h) of section 827 provides that nothing in the new 

law may be construed to provide any rights to disclose 

classified information not otherwise provided by law. This 

important caveat has been included in a new section 203.907, 

entitled "Classified information.~~ 

The clause prescribed at DFARS 203.970 is 252.203-7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTliORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
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proposed rule ,,.,ould ar.1end the clause to apply to subcontractors 

the specific requirement to inform er.1ployees in writing of their 

whistleblower rights. In addition, the written notification of 

er.1ployee •.·:histleblower rights and protections 'IY'ould be required 

in the predominant native language of the workforce. 

III. Executive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatlves and, lf regulation is necessary, to select 

regulatory approaches that r.1aximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive ir.1pacts, and equity). E.O. 13563 

er.1phasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This lS a signlficant regulatory action 

and, therefore, was subJect to revlew under section 6(b) of E.O. 

12866, Regulatory Planning and Revie• ... ·, dated September 30, 1993. 

Thls rule is not a r.1ajor rule under 5 U.S.C. 804. 

IV. Regulatory Flexibility Act 

ATTE~TIO~: THIS IS A CONFIDE~TIAL, DEUBERATIVE. A~D PRE·OECISIO~AL FEDERAL ACQUISITIO~ REGULATIO~S 
SYSTEM OOCUME~T. PROTECTED FROM U~AUTHORIZED DISCLOSURE PURSUA~T TO THE FREEDOM OF 
I~FORMATIO~ ACT A~D OTHER LEGAL AUTHORITIES. THIS DOCUME~T SHALL ~OT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKI~G CHA~~ELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITIO~ REGULATIO~S SYSTEM. IF YOU HAVE RECEIVED THIS DOCUME~T IS ERROR, YOU MAY ~OT READ. 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR I~FORMATION CO~TAI~EO THERE!~. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEA~S A~O THEN DELETE OR DESTROY ALL 
COPIES QF THE DOCUMENT. A~Y DISTRIBUTIO~ OF THIS DOCUMENT MUST CO~TAIN THIS LEGEND. 
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DoD does not expect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601, et 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 

whistleblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors' rights and the remedies available to their 

employees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NDAA) for Fiscal Year (FY) 2013. 

Section 827 of the NDAA for FY 2013 amended 10 U.S.C. 2409 and 

10 U.S.C. 2324(k), making the changes applicable to DoD and 

NASA. Each agency is amending its FAR supplement. This IRFA 

pertains only to this DFARS proposed rule. This rule proposes 

to make revisions to subpart 203.9, "Whistleblower Protections 

for Contractor Employees." The subpart covers the policy, 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE·DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE fREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
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procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

entitled ''Requirement to Inform Employees of Whistleblower 

Rights." 

The rule will apply to all entities, small as well as 

large. However, not all entities will have whistleblower 

employees. Given that a whistleblower employee may work for any 

size business, the impact on small businesses is directly 

associated with the number of whistleblowers it employs. There 

is no way to predict this number in advance. However, a small 

entity could be impacted by a whistleblower employee either as a 

Government prime contractor or subcontractor. In addition, the 

impact on an entity is directly related to the seriousness of 

the alleged wrongdoing. 

There are no reporting requirements associated with the 

proposed rule. However, a firm accused of retaliating against an 

employee whistleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
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an investigation of the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 U.S.C. 610. Interested parties must submit 

such comments separately and should cite 5 U.S.C. 610 (DFARS 

case 2013-D010), in correspondence. 

V. Paperwork Reduction Act 

The rule does not contain any information collection 

requirements that require the approval of the Office of 
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Management and Budget under the Paperwork Reduction Act (44 

u.s.c. chapter 35). 

List of Subjects in 48 CFR Parts 203 and 252 

Government procurement. 

Manuel Quinones, 

Editor, Defense Acquisition Regulations System. 
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DFARS Case 2013-D010 
Enhancement of Contractor Whistle blower Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

* * * * * 
SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 

CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) ]This subpart implements 10 U.S. C. 2409 as amended by (s)Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
6'ftd [s]Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417)[~ and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013). 

I (b) This subpart does not apply to any element of the intelligence 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element of the intelligence community; 
or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

"Abuse of authority" means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 
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-
"Reprisal" means discharging, demoting, or otherwise discriminating 

against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross waste, an 
abuse of authority, a substantial and specific danger to puhlic health or 
safety, or a violation of law, rule, or regulation related to a DoD contract.] 

203.903 Policy. 

The following policy' applies to DoD instead of t.he policy at F..-\1-{ 3.D(J:3: 

(l) [Policy. JlO U.S.C. ~409 prohibits contractors [or subcontractors }from 
discharging, demoting, or otherwi . ...;e cilscrinunating against an employee as a 
rcpri,...;al for disclostng, to any oft he fo-l-1-nw-ing--ent 11 ies[ listed at paragraph (2) of 
this section], informatwn that the employee ren,...;onahly believe,-; Js evidence of 
gros:-; mismanagement of a DoD contract., a gross waste of DoD funds, [an ahuse of 
authority relating to a DoD contract, ]a substantial and specific danger t.o 
public health or safet~. or a violation of law[, rule, or regulation] related to a DoD 
cant ract (indudi ng the competition for or negotJa t ion of a contract.)o[.] 

(2) Entities cot•ered.J 

(1) :\ I\1ember of Congrc.ss. 

(ii) .-\ rcprusentative of a committee of Congress. 

(Iii) :\n Inspector General that receives funding from or has overstght over 
contracts awarded for or on behalf of DoD. 

(iv) The Government Accountability Office. 

(v) :\DoD employee responsible for contract on'rstght or management. 

(Vi) An authonzed officwl of an agency· or the Department of Justice[ or 
other law enforcement agency]. 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 

~Til_NTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS SYSTEM DOCUMENT, 
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l(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(~(4}) {Contracting officer actions. }A contracting officer who receives a 
complaint of reprisal of the type described in paragraph ( 1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for filing complaints. 

In addition to the procedures at FAR 3.904, any contractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead of the procedures at FAR 3.905: 

(1) [Unless tJ~he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant. the 
] DoD Inspector General will molw a determination as to whether u eomplnint is 
fri¥olous or me1·it.s further investigat~[e the complaint]. 

{2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation: and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 
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(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
complaint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period[, up to 180 days,} to which the person 
submitting the complaint agrees. 

[(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S. C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alieged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden of proof specified at 5 U.S.C. 1221(e) shall be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.] 

203.906 Remedies. 

{1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

(i) Shall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and 
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(ii) Shall issue an order denying relief or shall take one or more of the actions 
specified in FAR 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.[ An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

((4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment.] 

203.970 Contract clause. 

Use the clause at 252.203·7002, Requirement to Inform Employees of 
Whistleblower Rights, in all solicitations and contracts. 

* * * * * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
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* * * * * 
252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WIDSTLEBLOWER RIGHTS 
(JAN 2009{DATE]) 

[a1 The Contractor shall inform its employees in writingL in the predominant 
native language of the workforce,] of employee whistleblower rights and 
protections Wlder 10 U.S. C. 2409, as described in [s)Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

[b) The Contractor shall include the substance of this clause, including this 
paragraph (h)t in all subcontracts.} 

(End of clause) 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 

Subject: 
Attachments: 
Signed By: 

Importance: 

Murphy, Meredith K Ms OSD ATL 
Thursday, April 25, 2013 11:36 AM 
Quinones, Manuel Mr OSD A Tl 
Stewart, Kortnee R Ms OSD All; Williams, Amy, Ms, OSD-ATl; Neilson, Linda, SES, OSD
ATL 
DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
2013-0010 (P) DFARS 042513 revision.doc; 2013-0010 (P) FRN_042S13 revision.doc 

l(b)(6) I 
High 

Please see the attached revised DFARS text and FRN, which incorporate changes to implement paragraph (h) of section 
827 of the NOAA for FY 2013, as agreed to during this morning's telephone call with OIRA, OFPP, DOJ OLC, DoD, NASA, 

and GSA regarding the FAR whistleblower case (2013-015). 
The change is added as a new section 203.907, Classified information, on page 5 of 6. We also added an edit on page 1 
to include the public law number for the NOAA for FY 2013. 
In the FRN, the addition is explained on page 7 of 12 at the end of the paragraph beginning with the changes to 203.906. 
The clause, which was discussed in that paragraph, is now a separate paragraph beginning immediately after the revised 
paragraph. 

If, once you've reviewed the proposed changes, you agree, please forward them to Ms. Seehra at OIRA. 
Regards, 
Meredith 

BTW, I doublechecked to make certain that r used the right baseline version of the DFARS (the version that incorporates 
the changes to the DFARS that we have already agreed to with OIRA). 
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Murphy, Meredith K Ms OSO ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Signed By: 

Manny, 

Murphy, Meredith K Ms 0$0 ATL 
Monday, April15, 2013 4:17PM 
Quinones, Manuel Mr 050 ATL 
Stewart, Kortnee R Ms OSO A TL 
OFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
2013-010 (P) OIRA Cmts & Responses.docx; 2013-0010 (P) OFARS_Revised per OIRA 
Cmts.doc 

l(b)(6) 

Attached are Ia) a matrix of the comments received with a response for each and (b) a revised OFARS text. There were 

no comments made on the FRN. 
I had the draft responses and changes reviewed by both Chip Retson and Sandy Ross. I will send copies of their e-mails 

separately. 
Given that the case went to OIRA on March 21st, may I assume that these are all the comments that will be coming on 
this case? 
Thanks, Meredith 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 

Ross, Sandra, Ms, OSO-A TL 
Monday, April 1S, 2013 11:12 AM 

To: 
Cc: 

Retson, Nicholas P OSO ATL; Murphy, Meredith K Ms OSO ATL 
Quinones, Manuel Mr OSO ATL 

Subject: BE· DEARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
l(b)(6) I Signed By: 

Meredith, 
I agree with Chip. As I read the proposed rule, the contractor employee, whether from the prime or subcontractor, can 
disclose to the IG. Accordingly, the IG would then inform complainant of its action- I don't think it's necessary to inform 
the prime or the sub. I don't see a problem with the text as revised. 

Sandy 

Sandra 1<. Ross 
Contract Policy and International Contracting (CPIC) 
Defense Procurement and Acquisition Policy (OPAP) 

3060 Pentagon, Room SE621 
Washington, DC 20310-3060 
Phone:..._l(b-)(_6) _______ ___. 

FAX: 703·614-1254 
http://www.acg.osd.mil/dpap 

--Original Message---
From: Retson, Nicholas P OSD ATL 

Sent: Monday, April15, 2013 8:19AM 
To: Murphy, Meredith K Ms OSD ATL; Ross, Sandra, Ms, OSD-ATL 

Cc: Quinones, Manuel MrOSD ATL 
Subject: RE: DEARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

Meredith -- I think your proposed responses are "spot-on" and ensure the application and protection to employees of 
subcontractors. Based on our conversation about access to subcontractor records by IGs, let me know what you 
discover. 

Thx 

Chip 

---Original Message---
From: Murphy, Meredith K Ms OSD ATL 
Sent: Wednesday, April10, 2013 7:12 PM 
To: Retson, Nicholas P OSO A Tl; Ross, Sandra, Ms, OSD-ATL 

Cc: Quinones, Manuel Mr OSD A TL 
Subject: DEARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
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. . e ~ 
We've received comments on the draft proposed rule from the Depanment of Justice through OIRA, and I've attempted 
to respond to the comments, but I need your input on a couple of the responses because I'm not sure that I've got the 

procedure or legal policy right. 

The attached matrix included the verbatim comment and my proposed response. The attached OfARS text includes the 
revisions, to 203.901 and the clause at 252.2203-7002. 

I'm sure of the answer on #1 and #5, but I need help on #2-#4. for example, if the IG had an issue with a subcontractor's 
treatment of its employee, would the IG tell it to the prime contractor or directly to the subcontractor? If the latter, 
what's the prime's liability to the Government if the subcontractor does/does not comply? And, how would the prime 
contractor even know about it if the IG didn't tell the prime? 

We AREN'T totally consistent in our use of contractor and subcontractor. I think that I caused the confusion by trying to 
state the law very literally. Is there a better, more consistent way to do this? 

STW, Chip, there are a lot of lawyers on the OFARS Suspension and Debarment Committee, and none of them raised 
these issues. 

Thanks for your help, 
Meredith 

P.S. We should respond to OIRA within the next 3·4 business days. 
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~phy, Meredith K Ms OSD ATL 

From: 

Sent: 
To: 

Murphy, Meredith K Ms OSD ATL 
Monday, April lS, 2013 8:30 AM 
Retson, Nicholas P OSD ATL 

Subject: 
Attachments= 
Signed By: 

RE: DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
IG References.docx 

l(b)(6) 

Chip, in the DFARS, the references to the IG are in the current and proposed subpart 203.9, as well as in subpart 203.10 
and the related clause at 252.203-7003 (attached). 
See what you think. 
Regards, 
Meredith 

---Original Message-----
From: Retson, Nicholas P OSD ATL 
Sent: Monday, April15, 2013 8:19AM 
To: Murphy, Meredith K Ms OSO ATL; Ross, Sandra, Ms, OSD-ATL 
Cc: Quinones, Manuel Mr OSO ATL 
Subject: RE: OFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

Meredith - I think your proposed 'responses are "spot-on" and ensure the application and protection to employees of 
subcontractors. Based on our conversation about access to subcontractor records by IGs, let me know what you 
discover. 

Thx 

Chip 

-Original Message----
From: Murphy, Meredith K Ms OSO ATL 
Sent: Wednesday, AprillO, 2013 7:12 PM 
To: Retson, Nicholas P OSD ATL; Ross, Sandra, Ms, OSO-ATL 
Cc: Quinones, Manuel Mr OSD ATL 
Subject: DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

We've received comments on the draft proposed rule from the Department of Justice through OIRA, and I've attempted 
to respond to the comments, but I need your input on a couple of the responses because I'm not sure that I've got the 
procedure or legal policy right. 

The attached matrix included the verbatim comment and my proposed response. The attached OFARS text includes the 
revisions, to 203.901 and the clause at 252.2203-7002. 

I'm sure of the answer on #1 and #S, but I need help on 112-114. For example, if the IG had an issue with a subcontractor's 
treatment of its employee, would the IG tell it to the prime contractor or directly to the subcontractor? IF the latter, 
what's the prime's liability to the Government if the subcontractor does/does not comply? And, how would the prime 
contractor even know about it if the IG didn't tell the prime? 
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We AREN'T totally consistent in our use of contractor and subcontractor. I think that I caused the confusion by tryinJ to 
state the law very literally. Is there a better, more consistent way to do this? 

BTW, Chip, there are a lot of lawyers on the DFARS Suspension and Debarment Committee, and none of them raised 
these issues. 

Thanks for your help, 
Meredith 

P.S. We should respond to OIRA within the next 3-4 business days. 
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SUBPART 203.10-CONTRACTOR CODE OF BUSINESS ETHICS AND 
CONDUCT 

(Revised December 31. 201 2) 

203.1003 Requirements. 

(b) Notification of possible contractor violation. Upon notification of a 
possible contractor violation ofthe type described in FAR 3.1003(b), 
coordinate the matter with the following office: 

Department of Defense Office of till Inspector General • 

Investigative Polic-y and Oversight Contractor Disclosure Program 

4800 Mark Center Drive> Suite 11H25 

Arlington, VA 22350-1500 

Toll-Free Telephone: 866-429-8011. 

203 • .1 004 Contract clauses. 

• • • • • 

(a) Use the clause at 252.203-7003, Agency Office of the ~ Inspector 
General ., , in 

solicitations and contracts that include the FAR clause 52.203-13, Contrador 
Code 

of Business Ethics and Conduct. 

(b)(2)(U) Unless the contract is for the acquisition of a commercial item or 
will be performed entirely outside the United States, if the contract 
exceeds $5 million, use the clause at 252.203-7004, Display of Fraud 
Hotline Poster(s), in lieu of the clause at FAR 52.203-14, Display of 
Hotline Poster(s). If the Department of Homeland Security (DHS) 
provides disaster relief funds for the contract, DHS will provide 
infonnation on how to obtain and display the DHS fraud hotline poster. 

252.203-7003, Agency Office of the till Inspector General • . 

As prescribed in 203.1 004(a), use the following clause: 

AGENCY OFFICE OF THE ,. INSPECTOR GENERAL _. (DEC 2012) 



The agency office of the -. Inspector General • referenced in paragraphs (c) and (d) of FAR 
clause 52.203-13, Contractor Code of Business Ethics and Conduct, is the DoD Office of 
.._ Inspector General ,. at the following address: 

Department of Defense Office of 4 Inspector General IJio 

Investigative Policy and Oversight 

Contractor Disclosure Program 

4800 Mark Center Drive, Suite 11H25 
Alexandria, VA 22350-1500 

Toll Free Telephone: 866-429-8011 

(End of clause) 



DFARS Case 2013-010 
Enhancement of Contractor 
Whistleblower Protections 

Draft Proposed Rule 

--
CMT AGENCY DFARS , 

1 National Courts 203.901 

. 

2 National Courts 203.904 

DFARS CASE 2013-010 

OIRA COMMENTS AND RESPONSES 

COMMENT RESPONSE 

10 USC 2409(a), as amended, provides that an Concur. The definition at DFARS 203.901 is revised 0 
agency may not take to match the policy at 203.903(1) (and 10 U.S.C. 
action in reprisal for a variety of activities, including 2409(a)} .. 
disclosure of "a substantial and specific danger to 
public health or safety." The new implementing 
regulation, however, at section 203.901, states that 
"reprisal means discharging, demoting, or otherwise 
discriminating against an employee for disclosing 
that the employee reasonably believes is evidence of 
gross mismanagement, gross waste, an abuse of 
authority, or a violation of law, rule, or regulation 
related to a DoD contract." 
Thus, the regulation is narrower than the statute in 
that it does not include the provision of the statute 
pertaining to "a substantial and specific danger to ( 
public health or safety," .and it is unclear whether 
that language was omitted from the regulation 
inadvertently or intentionally. 
The statute, as amended, expressly applies to The FAR Drafting Conventions (which apply to FAR 
employees of supplements such as the DFARS) are written for 
contractors or subcontractors. The proposed applicability to prime contractors, as the 
implementing regulations, however, do not Government only has privity of contract with the 
consistently reference subcontractors and may lead prime contractor. Application to subcontractors is 
to confusion. First, section 203.904, which retains its achieved via flowdown provisions in solicitation 
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DFARS Case 2013-010 
Enhancement of Contractor 
Whistleblower Protections 

Draft Proposed Rule 

3 National Courts 203.905 

1-
4 National Courts 203.906 

r---· 
s National Courts 252.203-

7001 

pre-amendment language, states that "any 
contractor employee who believes he or she has 
been discharged, demoted, or otherwise 
discriminated against contrary to the policy in 
203.903 may file a complaint with the DoD Inspector 
General." It may be appropriate to add the words 
"or subcontractor" to this provision, because the 
regulation referenced, 203.903, applies to employees 
of subc-ontractors. 
section 203.905 retains language requiring the DoD 
Inspector General, upon determining that a 
complaint merits further investigation, to notify and 
provide a written report to the "complainant, the 
contractor alleged to have committed the violation, 
and the head of the agency." Again, it may be 
appropriate to add the words "or subcontractor" to 
this subsection. 
The remedies provision of the regulation, section 
203.906, retains language potentially implying that 
the remedies provided by the statute do not apply to 
subcontractors. The language states, in pertinent 
part, that "the head of the agency ... [s)hall 
determine whether sufficient basis exists to conclude 
that the contractor has subjected one of its 

II employees to a reprisal as prohibited by 203.903 ..• 
If the remedies were also intended to apply to 
subcontractors, the regulation should reference 
subcontractors. 
The proposed rule indicates that contract clause 
252.203-7002 is to be amended to require contract 
clauses mandating that subcontractors "inform 
employees in writing of their whistleblower rights." 

2 

provisions and contract clauses. Thus, the drafti111g 
convention is that reference is made to contractors 
and contrac:tor employees and applied to 
subcontractors and subcontractor employees via 
the applicable flowdown provision. Therefore, the 
clause at DFARS 252.203-7002 is revised to conform 
to these drafting conventions by including the 
flow down requirement as a separate paragraph (b). 

The Government does not have privity of contract 
with subcontractors. Therefore, it is appropriate to 
inform the prime contractor because, if the 
Government wishes to impose remedies, it can only 
do so through the entity with which it has a 
contract, i.e., the prime contractor. 

The Government does not have privity of contract 
with subcontractors. Therefore, it is appropriate to 
inform the prime contractor because, if the 
Government wishes to impose remedies, it can only 
do so through the entity with which it has a 
contract, i.e., the prime contractor. 

( 

The clause at DFARS 2 52.203-7002 is revised to 
conform to these drafting conventions by including 
the flowdown requirement as a separate paragraph 
(b) (see 112 above). 



DFARS Case 2013·010 
Enhancement of Contractor 
Whistleblower Protections 

Draft Proposed Rule 

The new clause states: 
(a) The Contractor shall inform its 

employees in writing, in the predominant native 
language of the workforce, of employee 
whistleblower rights and protections under 10 U.S.C. 
2409, as described in subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

(b) The Contractor shall include the ( 
substance of this clause, including this paragraph (b), 
in all subcontracts. 
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DFARS Case 2013-D010 
Enhancement of Contractor Whistle blower Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

* * * • • 

SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) ]This subpart implements 10 U.S.C. 2409 as amended by [s]8ection 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
&Bd (s]8ection 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417)[, and section 827 of the National Defense Authorization Act 
for Fiscal Yea.r 2013]. 

[ (b) This subpart does not apply to any element of the intelligence 
community, as defined in se~ction 3(4) of the National Security Act of 1947 
(50 U.S. C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element of the intelligence community; 
or 

(2) Was discovered during contract or subcontract services provided to 
an element of the .intelligence community. 

203.901 Definitions. 

As used in this subpart-

"Abuse of authority" means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 
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"Reprisal" means discharging, de.moting, or otherwise discriminating 
against an employee for disclosing information tha.t the employee 
reasonably believes is evidence o.f gross mismanagement, gross waste, an 
abuse of authority, a substantial and specific danger to public health or 
safety, or a violation of law, rule, or regulation related to a DoD contract.] 

203.903 Policy. 

The following policy applies to DoD instead of the policy at FAR 3.903: 

(1) [Policy. ]10 U.S.C. 2409 prohibits contractors [or subcontractors ]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the fellawiBg entities[ listed at paragraph (2) of 
this section]. information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating to a DoD contract, ]a substantial and specific danger to 
public health or safety, or a violation oflaw[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contract)7[.) 

[ (2) Entities covered.] 

(i) A Member of Congress. 

(ii) A representative of a committee of Congress. 

(iii) An Inspector General that receives funding from or has oversight over 
contracts awarded for or on behalf of DoD. 

(iv) The Government Accountability Office. 

(v) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of an agency or the Department of Justice[ or 
other law enforcement agency]. 

[(vii) A court or grand jury. 

(viii) A manage.ment official or other employee of the contractor or 
subcontracto.r who has the responsibility to investigate, discover, or 
address misconduct.] 
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[(3) Disclosure clarified. An employee who initiates or provides 
evidence: of contractor or subcontractor miscond'Uct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(~[4]) [Contracting officer actions. ]A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

208.904· Procedures for filing complaints. 

In addition to the procedures at FAR 3.904. any contractor employee who 
believes that he or she has been discharged, demoted. or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector GeneraL 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead of the procedures at FAR 3.905: 

(1) [Unless t]~he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
]DoD Inspector General will make a EletePmiBatiea ae to whether a eemplaiat ie 
f:rivoleus or mel'its fuptheP investigatieft[e the complaint] . 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(ill) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation! and the head of the agency. 
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(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
complaint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period[, up to 180 days,] to which the person 
submitting the complaint agrees. 

[(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S. C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden of proof specified at 5 U.S.C. 1221(e) shall be 
controlling for the purposes of .an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
disc.rimination has occurred.] 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

· (i) Shall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and · 
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..... 

(ii) Shall issue an order denying relief or shall take one or more of the nctwns 
specifiNI m FAR 3.~0G(a). 

(~) H the head of the> ag('ncy 1.s.sucs an order d(•nying relief or has not issued an 
order vnthin 210 days after the ,-;ubmission oft he complaint or within ;m days after 
the expiration of an extcnswn of time granted in accordance with 20:1.DO:i(:})(ii), and 
there is no showing that such delay is due to the had faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
renwdics \\"ith respect to the complaint; and 

(11) The complamant may bring a de novo action at law or equity against the 
contractor to seek compen,..;atory damages and other relief available under 10 U.S.C. 
:240!) in the appropnate ch.-;tnct court of the l'nited States, which shall have 
jurisd1ction over such an action vnthout regard to the amount in controver.sy. Such 
an action shall, at the request of either party to lhc action. be tried by the court 
w1th a jury.[ An action under this authority may not be brought more than 
two years after the date on which remedies arc deemed to have been 
exhausted.] 

(:l) An Inspector General determinatiOn and an agency head order d(_•nying relief 
tmder paragraph (2) of this ,-;ection shall be admissible in evidence in any de novo 
actwn at law or eqUJty brought pursuant to 10 l'.S.C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment.] 

203.970 Contract clause. 

L'sc the clause at 2:>2.203-7002, Requirement to Inform Employees of 
\\'h1stlcblov.rer Rights. mall solicitations and contracts. 

* * * * * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
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• • • • • 
252.203-7002 Requirement to Inform Employees of Whistle blower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WH.ISTLEBLOWER RIGHTS 
(JAN 2009[DATE]) 

[a] The Contractor shall inform its employees in writing[, in the predominant 
native language ofthe workforce,] of employee whistleblower rights and 
protections under 10 U.S.C. 2409, as described in [s]Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

[b) The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subcontracts.] 

(End of clause) 
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Please find attached the latest baseline documents that were sent out by OIRA for interagency coordination. Please use 
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DFARS Case 2013-DOlO 
Enhancement of Contractor Whistleblower Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

* * * * * 

SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) ]This subpart implements 10 U.S.C. 2409 as amended by [s)Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
aa4 [s]Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417)[, and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013]. 

[ (b) This subpart does not apply to any element of the intelligence 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element of the intelligence community; 
or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

Abuse of authority means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 
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Reprisal means discharging·, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross waste, an 
abuse of authority, or a violation of law, rule, or regulation related to a 
DoD contract.] 

203.903 Policy. 

The following policy applies to DoD instead of the policy at FAR 3.903: 

(1) [Policy. ]10 U.S.C. 2409 prohibits contractors [or subcontractors ]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the following entities[ listed at paragraph (2) of 
this section], information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating to a DoD contract, ]a substantial and specific danger to 
public health or safety, or a violation of law[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contract)+[.] 

[ (2) Entities covered.] 

(i) A Member of Congress. 

(ii) A representative of a committee of Congress. 

(iii) An Inspector General that receives funding from or has oversight over 
contracts awarded for or on behalf of DoD. 

(iv) The Government Accountability Office. 

(v) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of an agency or the Department of Justice[ or 
other law enforcement agency]. 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontra.ctor who has the responsibility to investigate, discover, or 
address misconduct.] 
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[(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontra.ctor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(2[4)) [Contracting officer actions. )A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. · 

203.904 Procedures for filing complaints. 

In addition to the procedures at FAR 3.904, any contractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead of the procedures at FAR 3.905: 

(1) [Unless t]~he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
)DoD Inspector General will make a detiePminettea 88 ~whether 8 eempleint is 
H=W&lo1:1o or mePito fl:l:Fther investigatien[e the complaint]. 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 
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• 
(3) The DoD Inspector General-

{i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph {2) of this section within 180 days after receiving the 
complaint; and 

{ii) If unable to submit a report within 180 days, will submit the report 
within the additional time pe·riod[, up to 180 days,] to which the person 
submitting the complaint agrees. 

((4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of fhe alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden of proof specified at 5 U.S.C. 1221(e) shall be 
controlling for the purposes of an invest.igation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.] 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

(i) Shall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and 
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(ii) Shall issue an order denying relief or shall take one or more of the actions 
specified in FAR 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint: and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United Sta te8, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.[ An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Ad ministration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment.] 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistleblowcr Rights, in all solicitations and contracts. 

* * * * * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
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* * * * * 
252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO IKFOHM EMPLO\"EES OF WHISTLEBLOWER RIGHTS 
(Jrl.t"* 2000{DATE]} 

{a] The Contractor shall inform its employees in writing[, in the predominant 
native language of the workforce,] of employee whistleblower rights and 
protections under 10 U.S.C. 2409, as described in [s}Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

[b] The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subcontracts.] 

{End of clause) 

ATTENTION: THIS IS A CONFIDENTIAl, OEtiBEAATIVE, AND PR£-OECISIONAt FEDERAL ACQUISinON REGULATIONS SYSTEM DOCUMENT, 
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OARC OIRECTOR. I, YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, COPY, DISTRIIIUU, OR USE THE DOCUMENT OR 
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(Billing Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR Parts 203 and 252 

RIN 0750-AH97 

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Whistleblower Protections (DFARS Case 2013-DOlO) 

AGENCY: Defense Acquisition Regulations System, Department of 

Defense (DoD). 

ACTION: Proposed rule. 

SUMMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor employees. 

DATES: 

Ccc:-:::"::ent f.Jat_e: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before (Insert date 

60 days after date of publication in the FEDERAL REGISTER] , to 

be considered in the formation of a final rule. 
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ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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ADDRESSES: Submit comments identified by DFARS Case 2013-DOlO, 

using any of the following methods: 

o Regu~ations.gov: htt.o:/hv\.Jw.regula:ions.gov. Submit 

comments ,_-ia the Federal eRulemai<ing portal by entering "DFARS 

Case 2013-DOlOH under the heading •Enter keyword or IDH and 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-DOlO.n Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if any), and "DFARS Case 2013-

DOlO" on your attached document. 

o F.-mail: dfars@osd.rr.ii.. Include DFARS Case 2013-D010 in the 

subject line of the message. 

o !:'ax: 571-372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 3B85S, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http:/hvww.reguJations.gov, including any personal in:ormation 

provided. To con:irm receipt of your comment(s), please check 

www.reguldtions.gov, approximately two to three days after 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail). 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B8SS, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101.u 

SOPP,LEMENTARY INFORMATION: 

I . Backqround 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112-239, enacted January 2, 2013). Section 827, entitled 

''Enhancement of Whistleblower Protections for Contractor 

Employees,w made extensive changes to 10 U.S.C. 2409, entitled 

"Contractor employees: protection from reprisal or disclosure." 

Paragraph (g) of section 827, which amended paragraph (k) of 10 

U.S.C. 2324, entitled "Allowable costs under defense contracts," 

will be addressed under a separate DFARS case. 

II. Discussion 
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The current EAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

"Whistleblower Protections for Contractor Employees." DFARS 

subpart 203.9 implements 10 U.S.C. 2409 and two prior amendments 

to it. The subpart covers the policy, procedures for filing and 

investigating complaints, remedies, and the prescription for the 

clause at DFARS 252.203-7002, entitled "Requirement to Inform 

Employees of Whistleblower Rights.'' 

A. Section 827 changes to 10 U.S.C. 2409. Section 827 

revised 10 U.S.C. 2409 as follows: 

(a) (1): Amended grounds for disclosure. 

(a) (2) : Amended persons and bodies to whom disclosure could 

result in reprisal. 

(a) (3) (A) : Definition of who is deemed to have made a 

disclosure. 

(a) (3) (B): Definition of what is excluded from the definition 

of reprisal. 

(b) (1) : Provided an additional basis on which the Inspector 

General may determine not to investigate. 
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. . 

(b} (2) (B): Provided a time line for any additional period for 

investigation. 

(b) (3): Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4): Added a three-year time limit for bringing a complaint. 

(c) (1) (B): Modified the types of damages that may be ordered. 

(c) (2) : Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4): Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c) (5): Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

{c) (6): Stated the legal burden of proof to be used. 

(c) (7): Prohibited any waiver of the rights and remedies ' in the 

statute. 

(d) Added a new requirement to notify employees of their rights 

and remedies. 
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• 
(e) : Created an exemption for elements of the intelligence 

community. 

(g) (6): Added a definition of "abuse of authority." 

B. Proposed Changes to DFARS 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 U.S.C. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definitions of ''abuse of authority" and ''reprisal" are 

recommended additions to DFARS 203.901, Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and certain contractor or subcontractor management officials or 

employees. In addition, the proposed changes to this section 
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would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquirY or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. The clause prescribed at DFARS 203.970 

is 252.203-7002, Requirement to Inform Employees of 

Whistleblower Rights. The proposed rule would amend the clause 

to apply to subcontractors the specific requirement to inform 

employees in writing of their whistleblower rights. In 

addition, the written notification of employee whistleblower 

rights and protections would be required in the predominant 

native language of the workforce. 
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III. Executive Orders 12866 and '13563 

Executive Orders (E.O.s} 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is a significant regulatory action 

and, therefore, was subject to review under section 6(b) of B.O. 

12866, Regulatory Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 u.s.c. 804. 

IV. Regulatory Flexibility Aot 

DoD does not expect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, 5 u.s.c. 601, et 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 

whistleblower protection for contractor employees. Such 
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protections currently exist, and this case will only clarify 

contractors' rights and the remedies available to their 

employees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NOAA) for Fiscal Year (FY) 2013. 

Section 827 of the NOAA for FY 2013 amended 10 U.S.C. 2409 and 

10 u.s.c. 2324(k), making the changes applicable to DoD and 

NASA. Each agency is amending its FAR supplement. This IRFA 

pertains only to this DFARS proposed rule. This rule proposes 

to make revisions to subpart 203.9, "Whistleblower Protections 

for Contractor Employees." The subpart covers the policy, 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

entitled "Requirement to Inform Employees of Whistleblower 

Rights." 

The rule will apply to all entities, small as well as 

large. However, not all entities will have whistleblower 
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employees. Given that a whistleblower employee may work for any 

size business, the impact on small businesses is directly 

associated with the number of whistleblowers it employs. There 

is no way to predict this number in advance. However, a small 

entity could be impacted by a whistleblower employee either as a 

Government prime contractor or subcontractor. In addition, the 

impact on an entity is directly related to the seriousness of 

the alleged wrongdoing. 

There are no reporting requirements associated with the 

proposed rule. However, a firm accused of retaliating against an 

employee whistleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation of the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 
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Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 U.S.C. 610. Interested parties must submit 

such comments separately and should cite 5 U.S.C. 610 (DFARS 

Case 2013-D010), in correspondence. 

v. Paperwork Reduct:ion Act 

The rule does not contain any information collection 

requirements that require the approval of the Office of 

Management and Budget under the Paperwork Reduction Act (44 

U.S.C. chapter 35). 

List of Subjects :in 48 CFR Parts 203 and 252 

Government procurement. 

Manuel Quinones, 

Editor, Defense Acquisition Regulations System. 
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INITIAL REGULATORY FLEXIBILITY ANALYSIS 
DFARS Case .2013-DOlO 

Enhancement of Contractor Whistleblower Protections 

This Initial Regulatory Flexibility Analysis (IRFA) has been 
prepared consistent wi th 5 U.S.C. 603. 

1. Reasons for the action. 

DoD is proposing to amend the DFARS to implement amendments 
to the existing protections for contractor whistleblower 
employees. 

2. Objectives of, and legal basis for, the rule. 

This action is necessary because of amendments made by 
section 827 of the National Defense Authorization Act for Fiscal 
Year 2013. Section 827 amends 10 u.s.c . .2409 and 10 u.s.c. 
2324(k), making the changes applicable to DoD and NASA. Each 
agency is amending its FAR supplement. This IRFA pertains only 
to the DFARS proposed rule. DFARS case 2013-D010 proposes to 
make rev is ions to DFARS subpart. 203. 9, "Whistleblower 
Protections for Contractor Employees." This DFARS subpart 
covers the policy, procedures for filing and investigating 
complaints, remedies, and the prescription for the clause at 
DFARS 252.203-7002, entitled "Requirement to Inform Employees of 
Whistleblower Rights." 

3. Description of and estimate of the number of small entities 
to which the rule will apply. 

The rule will apply to all entities, small as well as 
large. However, not all entities will have whistleblower 
employees. Given that a whistleblower employee may work for any 
size business, the impact on small businesses is directly 
associated with the number of whistleblowers it employs. There 
is no way to predict this number in advance . However, a small 
entity could be impacted by a whistleblower employee either as a 
Government prime contractor or subcontractor. 

4. Description of projected reporting, recordkeeping, and other 
compliance requirements of the rule. 

There are no reporting requirements associated with the 
proposed rule. However, a firm accused of retaliating against 
an employee whistleblower is likely to be required to furnish 
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human resources documentation to disprove the accusation. This 
documentation, however, would only be required in the course of 
an investigation of the accusation, not as a result of a 
contract clause. 

5. Relevant Federal rules which may duplicate, overlap, or 
conflict with the rule. 

The rule does not duplicate, overlap, or conflict with any 
other Federal rules. 

6. Description of any siqnificant alternatives to the rule 
which accomplish the stated objectives of applicable statutes 
and which minimize any siqnificant economic impact of the rule 
on small entities. 

None. Because of the terms used in the statute, DoD is 
unable to exempt small entities or to establish a dollar 
threshold for coverage. Regardless of the size of the business, 
a whistleblower employee must be protected from retaliation by 
his/her employer . . 
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Murphy, Meredith K Ms OSD ATl 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 
Signed By: 

Quinones, Manuel Mr OSO A TL 
Friday, March 22, 2013 11:04 AM 
Murphy, Meredith K Ms OSO ATL 
Quinones, Manuel Mr OSO ATL 
FW: OFARS Case 2013-0010 ~-Enhancement of Contractor Whistleblower Protections 
2013-0010 FRN (p}_OIRA.doc; 2013-0010 DFARS text (p) OJRA.doc 

l(b)(6) I 

We are deeming this rule significant. 

---Original Message--
From: Quinones, Manuel Mr OSO A nl(b)(6) 
Sent: Thursday, March 21, 2013 6:41 P~M~--------------1 
To: Seehra, Jasmeet 
Cc: FN-OMB-DFAR Rules; Stewart, Kortnee R Ms OSD A Tl 
Subject: Notification of Planned Regulatory Action, OFARS Case 2013-0010 (proposed) 

Ms. Seehra, 

We plan to publish the attached proposed rule to amend the OFARS as follows: 

Enhancement of Contractor Whistleblower Protections (DFARS Case 2013-0010) 

DoD is proposing to amend the Defense Federal Acquisition Regulation Supplement (DFARS) to implement amendments 
to the existing protections for contractor whistleblower employees as a result of amendments made by section 827 of 
the National Defense Authorization Act (NOAA) for Fiscal Year (FY) 2013. The rule will apply to all entities, small as well 
as large. DoD does not expect this rule to have a significant economic impact on small businesses. 

In accordance with section 6.(a)(3)(A) of Executive Order 12866, we will begin processing this rule for publication on 
April 5, 2013. 

Notification has been provided to the Hill that this OFARS rule is being sent to OMS for consideration (and subsequent 
publication in the Federal Register. 

Please contact me for any questions. 

V/r, 

Manuel Quinones 
Deputy for Regulatory Analysis and Management 
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ACQUISmON, 
Tb:HNOLOGY 
AND LOGISTICS 

OFACEOFTHEUNDERSECRETARYOFDEFENSE 
3000 DEFENSE PENTAGON 

WASHINGTON, DC 20301-3000 

ACTION MEMO 

March 18,2013 

FOR: DIRECTOR, DEFENSE PROCUREMENT AND AC'QUISITION POLICY 

FROM: Deputy Din>etor, Defense Procurement and Acquisition Policy, for the D~1 
Acquisition Regulations System 

SUBJECT: Amendment to the Defense Federal Acquisition Regulation Supplement (DFARS 
Cases 2012-0054 and 20 13 -DO 1 0) 

• Request approval to publish one draft final DFARS rule and .. one draft bposed OF ARS rule. 
A summary of the rules is at Tab A. TABs B through Cl are the draft FARS ciUU\ges and 
Federal Register notices. 

• The dnlft final rule at TAB B provides guidance relating to the release of fundamental 
research information. The draft proposed rule at TAB C implements statutory amendments 
to whistleblower protections for contractor employees. DoD does not expect these rules to 
increase cost to the Government or contractors. 

RECOMMENDATION: Approve publication ofthe dnlft final and proposed DFARS rules. 

C'OORDTNATIO~o~:\ 
11 

DECISION: ~Approve: 
_____ Disapprove: 

_____ Other: - ------

Attachments: 
As stated 

Prepared by: Manuel QuinonesiDPAP/DARS/57l-372-6088/USA001607-l3 



St.~..A.RY OF DFARS RULES 

Final Rule: 

Release of Fundamental Research Information (DFARS Case 2012-
0054) (TAB B) 

A~e~ds :~e CfARS Lo prcv~de g~~dance rcld:ing to t~e release ot 

g'-.lJ..da::o.:e providf-}C cy t:-.e ::ndcrsec!·etary of ce:ense icr· 
Acq~~sition, Technology and Logis~ics (AT&LJ in a ~emorandum 
da:ed May 24, 2Cl0, oy providi~g a f~ndamenta: research 
exception to the qe~cral r~lc aga~nst d!sclosure of ~~class~ficd 
i:-:£or:naticn. ':'ht=: s:...:bject r.atter c£ this fir:al rule \-:as 
prev~o~sly ~~=:~dea 1~ p~oposeo rcle 20l:-c:39, ~~~c~ ~as 
puoJ.is!-'.ed ir. t[·.e FedP.ra: Regis:er o:; J~ne ~9:~\, 2011 (76 fR 
38089); !-.owever, t.~lC tex::. vJas deemed r::orc a~propr:atc for a 
stand-alone case beca~se :his subject ~attcr deaJ.s with tte 
release o: i:;forma~icr. and ~ol the sa:eq~ard:ng of infcr~aticn. 
T~is r~:e is no: cxpec:ed to i~crease cos:~ for cont.r6c::.ors or 
~~e Gc•;{~rn~:!e!'"'::. 

Proposed Rule : 

(S) Enhancement of Contractor Whistleblower Protecti ons (DFARS 
Case 2013-DOlO (TAB C) 

Proposes to a:nend :.he )F.ll.::\S to i!Tlp:eme::: statutory ar:-:cr.d::1e:-:ts to 
wh~stleolower pro~cct~ons for con:rac:or employees. The r~:e 
proposes Lo revise the DFARS Lo i~plement. d policy enhar1ci~g the 
t,.;!lis~:eb:O\ver prolect.ic::s :or cor.~ractor er::p:.oyees as rr.odified 
by se~tior. 827 cf the NCA.A fer l.-Y (?:.:b. :.... ::2-239, cna~:ec 

~a~~ary ;, 20:3:. ~~~s r~le ~ro~cses to ~=~e rev:sicr.s t.c 
subpar: ~C3.9, "~~~~tleoJ.ower Protec:ior.s rcr Co~tractcr 
E:nployees." ':'he s·..:bpar: covers ~:-:e pc!.icy, prcced;..:rcs :or 
Ll1ng and ir.vestiqating co:;~plaint.s, re~cdies, and :he 
prescriplicr. for the clause at Di''ARS 252.783-7002, e~~ti:led 
"~eq~~remcnt. :o In~or~ Emp~cyees cf Whis::colower Rights." This 
r~~e :s ~c: expec:.ea tc i~crease costs !cr concrac:crs cr cte 
Gover:-:r:-:e:-. t. 
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DFARS Case 2013-D010 
Enhancement of Contractor Whistle blower Protections 

Draft Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

* * * * * 

SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) ]This subpart implements 10 U.S. C. 2409 as amended by (s]Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
8fid [s]Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417)[, and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013]. 

[ (b) This subpart does not apply to any element of the intelligence 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element of the intelligence community; 
or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

Abu.se of authority means an arbitrary and capricious exercise of 
authority that is inconsistent with the mission of DoD or the successful 
performance of a DoD contract. 
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Reprisal means discharging, demoting, or otherwise discriminating 
against an employee for disclosing information that the employee 
reasonably believes is evidence of gross mismanagement, gross waste, an 
abuse of authority, or a violation of law, rule, or regulation related to a 
DoD contract.] 

203.903 Policy. 

The following pohcy applies to DoD instead of the pohc:v at FAR 3.903: 

(I) (Po/ic)'. ]10 U.S.C. 2409 prohibits contractor~ [or subcontractors ]from 
discharging. dPmoting. or otherwise discriminating again~t an Pmployec as a 
repn~al for di>'cio.:;Ing. to any of the following cntitiP~[ listed at paragraph (2) of 
this section]. InformatiOn that the employee rea:-;onahly lwlH'Vb i.:; evidence of 
gro:-;>' mi:-;managPmPnt of a DoD contracL a gross waste of DoD fund.-:. [an abuse of 
authority relating to a DoD contract, )a substantial and specific danger to 
puhhc health or ,.;afety. or a violation of law[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiatiOn of a contractH.J 

[ (2) Entities covered.] 

(i) A Member of Congress. 

(ii) A representative of a committee of Congress. 

(m) An Inspector General that receives fundmg from or has oversight over 
contract." awarded for or on behalf of DoD. 

(iv) The Government Accountability Office. 

(v) A DoD employee responsible for contract over>'ight or management. 

(vi) :\n authorized official of an agency or the DPpartment of Justice[ or 
other law enforcement agency]. 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 
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[(3) Disclosure clarified. An employee who initiates or provides 

evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(2[4)) [Contracting officer actions. ]A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for filing complaints. 

In addition to the procedures at FAR 3.904, any contractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead of the procedures at FAR 3.905: 

(1) [Unless t]'l'he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
]DoD Inspector General will make a determination as to whether a complaint is 
fri'lolous or merits further investigatisfl:[e the complaint]. 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) ~otify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 
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(3) The DoD Inspector General--

{i) \Vill determine that the complaint is frivolous or will submit the report 
addressed in paragraph {2) of this section within 180 days after receiving the 
complaint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional hme period[, up to 180 days,] to which the person 
submitting the complamt agrees. 

[(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent oft he person alleging reprisal; 

(ii) Made in accordance with 5 U.S. C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden of proof specified at 5 U.S.C. 1221(e) shall be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.] 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

(i) Shall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of 1ts employees to a reprisal as prohibited by 203.903; 
and 
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(ii) Shall issue an order denying relief or shall take one or more of the actions 
specified in FAR 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.( An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment.] 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistleblower Rights, in all solicitations and contracts. 

* * * * * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
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* * * * * 

252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS 
(JAN 2009[DATE]) 

[a) The Contractor shall inform its employees in writing(, in the predominant 
native language of the workforce,] of employee whistleblower rights and 
protections under 10 U.S. C. 2409, as described in (s]Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

(b) The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subcontracts.] 

(End of clause) 
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(Billing Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR Parts 203 and 252 

RIN 0750-AH97 

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Whistleblower Protections (DFARS Case 2013-DOlO) 

AGENCY: Defense Acquisltion Regulations System, Department of 

Defense (DoD). 

ACTION: Proposed rule. 

SUMMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor employees. 

DATES: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Insert date 

60 days after date of publication in the FEDERAL REGISTER] , to 

be considered in the formation of a final rule. 
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ADDRESSES: Submit comments identified by DFARS Case 2013-D010, 

using any of the following methods: 

o Regulations.gov: http://www.regulations.gov . Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013-D010" under the heading "Enter keyword or ID" and 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-DOlO." Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if any), and "DFARS Case 2013-

DOlO" on your attached document. 

o E-mail: dfars®osd.mil . Include DFARS Case 2013-DOlO in the 

subject line of the message. 

o Fax: 571-372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 38855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http://www.regulations.gov , including any personal information 

provided. To confirm receipt of your comment(s), please check 

www.regulations.gov , approximately two to three days after 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail} . 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L}DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101.n 

SUPPLEMENTARY INFORMATION: 

I. BackgroWld 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g}) of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112-239, enacted January 2, 2013). Section 827, entitled 

"Enhancement of Whistleblower Protections for Contractor 

Employees," made extensive changes to 10 u.s.c. 2409, entitled 

"Contractor employees: protection from reprisal or disclosure." 

Paragraph (g) of section 827, which amended paragraph (k) of 10 

u.s.c. 2324, entitled "Allowable costs under defense contracts," 

will be addressed under a separate DFARS case. 

II. Discussion 
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The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

"Whistleblower Protections for Contractor Employees." DFARS 

subpart 203.9 implements 10 U.S.C. 2409 and two prior amendments 

to it. The subpart covers the policy, procedures for filing and 

investigating complaints, remedies, and the prescription for the 

clause at DFARS 252.203-7002, entitled "Requirement to Inform 

Employees of Whistleblower Rights." 

A. Section 827 changes to 10 U.S.C. 2409. Section 827 

revised 10 U.S.C. 2409 as follows: 

(a) (1): Amended grounds for disclosure. 

(a) (2): Amended persons and bodies to whom disclosure could 

result in reprisal. 

(a) (3) (A): Definition of who is deemed to have made a 

disclosure. 

(a) (3) (B) : Definition of what is excluded from the definition 

of reprisal. 

(b) (1): Provided an additional basis on which the Inspector 

General may determine not to investigate. 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

Page 4 of 12 TABCl 



- -
(b) (2) (B)' Provided a time line for any additional period for 

investigation. 

(b) (3)' Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4) Added a three-year time limit for bringing a complaint. 

(c) (1) (B) ' Modified the types of damages that may be ordered. 

(c) (2 I ' Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) 14 I ' Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

lcl Is I , Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

lcl I 6 I Stated the legal burden of proof to be used. 

lc I I 71 Prohibited any waiver of the rights and remedies in the 

statute. 

(d) Added a new requirement to notify employees of their rights 

and remedies. 
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{e): Created an exemption for elements of the intelligence 

community. 

(g) (6) Added a definition of "abuse of authority." 

B. Proposed Changes to DFARS 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 U.S.C. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definitions of "abuse of authority" and "reprisal" are 

recommended additions to DFARS 203.901, Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and certain contractor or subcontractor management officials or 

employees. In addition, the proposed changes to this section 
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would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. The clause prescribed at DFARS 203.970 

is 252.203-7002, Requirement to Inform Employees of 

Whistleblower Rights. The proposed rule would amend the clause 

to apply to subcontractors the specific requirement to inform 

employees in writing of their whistleblower rights. In 

addition, the written notification of employee whistleblower 

rights and protections would be required in the predominant 

native language of the workforce. 
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III. Executive Orders 12866 and 13563 

Executive Orders {E.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is not a significant regulatory 

action and, therefore, was not subject to review under section 

6(b) of E.O. 12866, Regulatory Planning and Review, dated 

September 30, 1993. This rule is not a major rule under 5 

u.s.c. 804. 

IV. Regulatory Flexibility Act 

DoD does not expect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601, et 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 
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whistleblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors' rights and the remedies available to their 

employees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NDAA) for Fiscal Year (FY) 2013. 

Section 827 of the NDAA for FY 2013 amended 10 U.S.C. 2409 and 

10 U.S.C. 2324(k), making the changes applicable to DoD and 

NASA. Each agency is amending its FAR supplement. This IRFA 

pertains only to this DFARS proposed rule. This rule proposes 

to make revisions to subpart 203. 9, "Whistleblower Protections 

for Contractor Employees." The subpart covers the policy, 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

entitled "Requirement to Inform Employees of Whistleblower 

Rights." 
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The rule will apply to all entities, small as well as 

large. However, not all entities will have whistleblower 

employees. Given that a whistleblower employee may work for any 

size business, the impact on small businesses is directly 

associated with the number of whistleblowers it employs. There 

is no way to predict this number in advance. However, a small 

entity could be impacted by a whistleblower employee either as a 

Government prime contractor or subcontractor. In addition, the 

impact on an entity is directly related to the seriousness of 

the alleged wrongdoing. 

There are no reporting requirements associated with the 

proposed rule. However, a firm accused of retaliating against an 

employee whistleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation of the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 
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entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 U.S.C. 610. Interested parties must submit 

such comments separately and should cite 5 U.S.C. 610 (DFARS 

Case 2013-DOlO), in correspondence. 

V. Paperwork Reduction Act 

The rule does not contain any information collection 

requirements that require the approval of the Office of 

Management and Budget under the Paperwork Reduction Act (44 

U.S.C. chapter 35). 

List of Subjects in 48 CFR Parts 203 and 252 

Government procurement. 

Manuel Quinones, 
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Editor, Defense Acquisition Regulations System. 
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INITIAL REGULATORY FLEXIBILITY ANALYSIS 

DFARS Case 2013-0010 
Enhancement of Contractor Whistleblower Protections 

This initial regulatory flexibility analysis has been prepared 
consistent with 5 U.S.C. 603. 

1. Reasons for the action. 

DoD is proposing to amend the DFARS to implement amendments 
to the existing protections for contractor whistleblower 
employees. 

2. Objectives of, and legal basis for, the rule. 

These amendments are made by section 827 of the National 
Defense Authorization Act for Fiscal Year 2013. Section 827 
amends 10 U.S.C. 2409 and 10 U.S.C. 2324(k), making the changes 
applicable to DoD and NASA. Each agency is amending its FAR 
supplement. This IRFA pertains only to the DFARS proposed rule. 
DFARS proposes revisions to subpart 203. 9, "Whistleblower 
Protections for Contractor Employees." The subpart covers the 
policy, procedures for filing and investigating complaints, 
remedies, and the prescription for the clause at DFARS 252.203-
7002, entitled "Requirement to Inform Employees of Whistleblower 
Rights." 

3. Description of and estimate of the number of small entities 
to which the rule will apply. 

The rule will apply to all entities, small as well as 
large. However, not all entities will have whistleblower 
employees. Given that a whistleblower employee may work for any 
size business, the impact on small businesses is directly 
associated with the number of whistleblowers it employs. There 
is no way to predict this number in advance. However, a small 
entity could be impacted by a whistleblower employee either as a 
Government prime contractor or subcontractor. 

4. Description of projected reporting, recordkeeping, and other 
compliance requirements of the rule. 

There are no reporting requirements associated with the 
proposed rule. However, a firm accused of retaliating against an 
employee whistleblower is likely to be required to furnish human 
resources documentation to disprove the accusation. This 

1 
TAB I 



documentation, however, would only be required in the course of 
an investigation of the accusation, not as a result of a 
contract clause. 

5. Relevant Federal rules which may duplicate, overlap, or 
conflict with the rule. 

The rule does not duplicate, overlap, or conflict with any 
other Federal rules. 

6. Description of any significant alternatives to the rule 
which accomplish the stated objectives of applicable statutes 
and which minimize any significant economic impact of the rule 
on small entities. 

None. Because of the terms used in the statute, DoD is 
unable to exempt small entities or to establish a dollar 
threshold for coverage. Regardless of the size of the business, 
a whistleblower employee must be protected from retaliation by 
his/her employer. 
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DF ARS Case 20 13·DO 10 
Enhancement of Whistleblower Protections 

for Contractor Employees 
Draft Proposed Rule (031213) 

(Billing Code 5001-08-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR Parts 203 and 252 

RIN 0750-

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Whistleblower Protections (DFARS Case 2013-DOlO) 

AGENCY: Defense Acquisition Regulations System, Department of 

Defense (DoD) . 

ACTION: Proposed rule 

S'l7MMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor employees. 

DATES: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Insert date 

60 days after date of publication in the FEDERAL REGISTER] , to 

be considered in the formation of a final rule. 
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'-' DF ARS Case 20 13-DO l 0 
Enhancement of Whistleblower Protections 
for Contractor Employees 

Draft Proposed Rule (0312 1 3) 

ADDRESSES: Submit comments identified by DFARS Case 2013-DOlO, 

using any of the following methods: 

o Regulations. gov: http: I h-H-1\v. regulations. gov. Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013-0010" under the heading "Enter keyword or ID" and 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-DOlO." Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if any), and "DFARS Case 2013-

DOlO" on your attached document. 

o E-mail: dfars@osd.mil. Include DFARS Case 2013-DOlO in the 

subject line of the message. 

o Fax: 571-372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 38855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http://www.regulations.gov, including any personal information 

provided. To confirm receipt of your comment(s), please check 
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DFARS Case 2013-0010 
Enhancement of Whistleblowcr Protections 

for Contractor Employees 
Draft Proposed Rule (031213) 

'":~~·H. ~egula:.io::s~, approximately two to three days after 

submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6094.N 

SUPPLEMENTARY INFORMATION: 

I. Background 

DoD is proposing to revise the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 of the National Defense Authorization 

Act for Fiscal Year 2013 (Pub. L. 112-239, enacted January 2, 

2013 I . Section 827, entitled "Enhancement of Whistleblower 

Protections for Contractor Employees," made extensive changes to 

10 U.S.C. 2409, entitled "Contractor employees: protection from 

reprisal or disclosure," and it amends paragraph (k) of 10 

U.S.C. 2324, entitled "Allowable costs under defense contracts." 

Section 827 is addressed to DoD and the National Aeronautics and 
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-DFARS Case 2013-DOIO 
Enhancement of Whistkblnwcr Protections 

f'or Contractor Employees 
Dra!i Proposed Rule (031213) 

-
Space Administration. This case proposes to make amendments to 

implement section 827 for DoD. 

II. Discussion 

The current FAR addresses this subject at subpart 3.9, and 

the DoD-peculiar rules are contained in DFARS subpart 203.9, 

entitled "Whistleblower Protections for Contractor Employees." 

DFARS subpart 203.9 implements 10 U.S.C. 2409 and two prior 

amendments to it. The subpart covers the policy, procedures for 

filing and investigating complaints, remedies, and the 

prescription for the clause at DFARS 252.203-7002, entitled 

"Requirement to Inform Employees of Whistleblower Rights." 

A. Section 827 changes to 10 U.S.C. 2409. The following 

changes are made to title 10, United States Code, at the 

locations noted: 

10 u.s.c. 2,109: 

lal Ill Amended grounds for disclosure 

(a) (2) Amended persons and bodies to whom disclosure 

could result in reprisal. 
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Enhancemt:nt of \Vhistleblowcr Protections 

for Contractor Fmployees 
Draft Proposed Rule (03121 3) 

-
(a) (3 I (A) Definition of who is deemed to have made a 

disclosure. 

(a) (3 I (B) Definition of what is excluded from the 

definition of reprisal. 

(b) (1) ' Provided an additional basis on which the 

Inspector General may determine not to investigate. 

(b) (2) (B) ' Provided a time line for any additional period 

for investigation. 

lbl (3 I, Provided specific exemptions to the prohibition 

against disclosure of information from or about any person 

alleging the reprisal. 

lbl 14 I Added a three-year time limit for bringing a 

complaint. 

(c) (1) (B): Modified the types of damages that may be 

ordered. 

I c) 12 I Created a two-year time limit from bringing an 

action if remedies have been denied or after remedies are deemed 

to have been exhausted. 

ATTENTION: THIS IS A CONFIOENTlAL, OELIBERATIVE, AND PRE·DECISIONAL FEDERAL ACQUISITION REGULATIONS 
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Enhanccrm:nt of \\'histleblowcr Protections 

for Contractor Employees 
Draft Proposed Rule (031213) 

-
lei I 4i ' Expanded on the types of relief that may be 

granted when a person fails to comply with an order for relief. 

(c I Is I ' Clarified that filing an appeal generally may not 

be grounds for staying enforcement of the order. 

lei I 6i Stated the legal burden of proof to be used. 

(c) (7) Prohibited any waiver of the rights and remedies 

in the statute. 

(d): Created an exemption for elements of the intelligence 

community. 

(g) (6) Added a definition of "abuse of authority." 

B. Section 827 changes to 10 U.S.C. 2324. The following 

changes are made to title 10, United States Code, at the 

locations noted: 

10 u.s·.c. 2324: 

lki I 11 , Addressed allowable costs incurred by contractors 

ln connection with civil, criminal, or administrative 

proceedings. 

(ki (2 I (C) Expanded the types of corrective actions or 

monetary penalties that may be imposed. 

ATIENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE·DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
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-DFARS Case 2013-DOIO 
Enhunc~..:mcnt of Whistlcblowcr Protections 

for Contructor Employees 
Drut\ Proposed Rule (031213) 

C. Proposed Changes to DFARS. 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 U.S.C. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of 

subpart, to add a reference to section 827 and to implement the 

exclusion of the intelligence community from applicability of 

the subpart. The definitions of "abuse of authority" and 

"reprisal" are recommended additions to DFARS 203.901, 

Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. In addition, che entities covered would be 

expanded to include other law enforcement agencies, a court or 

grand jury, and certain contractor or subcontractor management 

officials or employees. In addition, the proposed changes to 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE·DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBLJTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR. YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR 011-iER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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Enhancement of Whistkblower Protections 

for Contractor Employees 
Draft Proposed Rule (03 1213) 

this section would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or d1sclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. The clause prescribed at DFARS 203.970 

is 252.203-7002, Requirement to Inform Employees of 

Whistleblower Rights. ~he proposed rule would amend the clause 

to apply to subcontractors the specific requirement to inform 

employees in writing of their whistleblower rights. In 

addition, the written notification of employee whistleblower 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
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COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

PJge U of 13 TAilll 



DFARS Cuse 2013-0010 w 
Enhancement of Whistleblower Protections 
for Contractor Employees 

Draft Proposed Rule (031213) 

rights and protections would be required in the predominant 

native language of the workforce. 

III. Executive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is not a significant regulatory 

action and, therefore, was not subject to review under section 

6(b) of E.O. 12866, Regulatory Planning and Review, dated 

September 30, 1993. This rule is not a major rule under 5 

u.s.c. 804. 

IV. Regulatory Flexibility Act 

DoD does not expect this proposed rule to have a 

significant economic impact on a substantial number of small 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. JF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
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Enhancement of Whistleblowcr Protections 

for Contractor Employees 
Draft Proposed Rule (031213) 

entities within the meaning of the Regulatory Flexibility Act, s 

U.S.C. 601, et seq., because the rule neither changes the 

substance of contract or solicitation procedures or policies nor 

creates a whistleblower protection for contractor employees. 

Such protections currently exist, and this case will only 

clarify contractors' rights and the remedies available to their 

employees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees. 

These amendments are made by section 827 of the National Defense 

Authorization Act for Fiscal Year 2013. Section 827 amends 10 

U.S.C. 2409 and 10 U.S.C. 2324(k), making the changes applicable 

to DoD and NASA. Each agency is amending its FAR supplement. 

This IRFA pertains only to the DFARS proposed rule. DFARS 

proposes revisions to subpart 203.9, "Whistleblower Protections 

for Contractor Employees.u The subpart covers the policy, 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

ATTENTION: THIS IS A CONFIDENTIAl, DELIBERATIVE. AND PRE·DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
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Enhancement of Whistlcblower Protections 

for Contractor Employees 
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entitled "Requirement to Inform Employees of Whistleblower 

Rights." 

The rule will apply to all entities, small as well as large. 

However, not all entities will have whistleblower employees. 

Given that a whistleblower employee may work for any size 

business, the impact on small businesses is directly associated 

with the number of whistleblowers it employs. There is no way 

to predict this number in advance. However, a small entity 

could be impacted by a whistleblower employee either as a 

Government prime contractor or subcontractor. In addition, the 

impact on an entity is directly related to the seriousness of 

the alleged wrongdoing. 

There are no reporting requirements associated with the 

proposed rule. However, a firm accused of retaliating against an 

employee whistleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation of the accusation, not as a result of a 

contract clause. 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
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AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR. YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

Page 11 of 13 TABB 



-DFARS Case 20 13-IJO I 0 
Enhancement of Whist!eblower Protections 

for Contractor Employees 
Draft Proposed Rule (OJ 1211) 

-
The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 U.S.C. 610. Interested parties must submit 

such comments separately and should cite 5 U.S.C. 610 (DFARS 

Case 2013-0010), in correspondence. 

V. Paperwork Reduction Act 

The rule does not contain any information collection 

requirements that require the approval of the Office of 

Management and Budget under the Paperwork Reduction Act (44 

U.S.C. chapter 35). 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGUlATIONS SYSTEM. IF YOU HAVE RECENED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMED1ATEL Y NOTIFY THE SENDER BY REPLY EMAIL OR OniER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

PJge 12 of 13 TAll ll 



DF ARS Case 20 13·00 I 0 
,..,. 

Enhancement of Whistleblower Protections 
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Draft Proposed Rule (031213) 

List of Subjects in 48 CFR Parts 203 and 252 

Government procurement. 

Manuel Quinones 

Editor, Defense Acquisition Regulations System. 
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-
INITIAL REGULATORY FLEXIBILITY ANALYSIS 

DFARS Case 2013-0010 
Enhancement of Contractor Whistleblower Protections 

This initial regulatory flexibility analysis has been prepared 
consistent with 5 U.S.C. 603. 

1. Reasons for the action. 

DoD is proposing to amend the DFARS to implement amendments 
to the existing protections for contractor whistleblower 
employees. 

2. Objectives of, and legal basis for, the rule. 

These amendments are made by section 827 of the National 
Defense Authorization Act for Fiscal Year 2013. Section 827 
amends 10 U.S.C. 2409 and 10 U.S.C. 2324(k), making the changes 
applicable to DoD and NASA. Each agency is amending its FAR 
supplement. This IRFA pertains only to the DFARS proposed rule. 
DFARS proposes revisions to subpart 203.9, "Whistleblower 
Protections for Contractor Employees." The subpart covers the 
policy, procedures for filing and investigating complaints, 
remedies, and the prescription for the clause at DFARS 252.203-
7002, entitled "Requirement to Inform Employees of Whistleblower 
Rights." 

3. Description of and estimate of the number of small entities 
to which the rule will apply. 

The rule will apply to all entities, small as well as 
large. However, not all entities will have whistleblower 
employees. Given that a whistleblower employee may work for any 
size business, the impact on small businesses is directly 
associated wlth the number of whistleblowers it employs. There 
is no way to predict this number in advance. However, a small 
entity could be impacted by a whistleblower employee either as a 
Government prime contractor or subcontractor. 

4. Description of projected reporting, recordkeeping, and other 
compliance requirements of the rule. 

There are no reporting requirements associated with the 
proposed rule. However, a firm accused of retaliating against an 
employee whistleblower is likely to be required to furnish human 
resources documentation to disprove the accusation. This 

l 
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documentation, however, would only be required in the course of 
an investigation of the accusation, not as a result of a 
contract clause. 

5. Relevant Federal rules which may duplicate, overlap, or 
conflict with the rule. 

The rule does not duplicate, overlap, or conflict with any 
other Federal rules. 

6. Description of any significant alternatives to the rule 
which accomplish the stated objectives of applicable statutes 
and which minimize any significant economic impact of the rule 
on small entities. 

None. Because of the terms used in the statute, DoD is 
unable to exempt small entities or to establish a dollar 
threshold for coverage. Regardless of the size of the business, 
a whistleblower employee must be protected from retaliation by 
his/her employer. 
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~urphy, Meredith .K Ms OSD ATL 

From: 
Sent: 
To: 
Subject: 

Attachments: 

Signed By: 

Murphy, Meredith K Ms OSD A TL 
Wednesday, February 20, 2013 10:45 AM 
Quinones, Manuel Mr OSD ATL 
FORWARDED FOR EDmNG: DFARS CASE 2013-0010, Enhancement of Contractor 
Whistleblower Protections 
2013-0010 {P) DFARS_DARC-Agreed_0220l3.docx; 2013-0010 (P) FRN_020513.docx; 
2013-0010 IRFA Oll0l3.dotx 

l<b)(6) I 

Attached for editing and publication is the draft proposed rule agreed to by the DARC on February 20,2013. 
Regards, • 
Meredith 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 
Signed By: 

Hi Meredith, 

Deneault, leslie ~ ... (b-:)~(S_) ~~~~--__. 
Thursday, February 07, 2013 1:08 PM 
Murphy, Meredith K Ms OSD A Tl 
Manning, leonardo 
2013-00.10 Whistleblower Protections Training 
2013-0010 Whistleblower Protections Training.docx 

l(b)(6) I 

No planned changes to training as shown on the form. Leslie 
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DFARS Case Training Form 

Purpose of this form: To identify to DAU the DFARS cases that may require 
DoD contracting training curricula. 
I. To be completed by Committee Chair: 

Date: 0113112013 Case NofTitle: 2013-0010. Enhancement of Contractor 
Whistleblower Protections 

DFARS Committee: Suspension. Debarment, and Business Ethics 
Committee 

Committee Chajr fname/e-mail/phone number): M. Murphyl(b)(S) 
l(b)(6) I 

Case Manager (Name/e-mail/phone number): Same as above 

Subject Matter Experts: Sandra Ross/DPAP/CPIC 

Brief Description of Case (include summary from FRN and brief additional 
background to include scope and impact): 

The proposed rule is implementing section 827 of the NOAA for FY 2013. It 
would modify DFARS subpart 203.9. Whistleblower Protections for Contractor 
Employees (see attached DFARS and FRN). 

II. To be completed by DAU: 

Training Required for DoD Contracting Workforce: 

Yes ___ _ (Continue with rest of form) 

No_x. __ _ 

Training Mode R.ecommended (check one or more): 

Continuous learning Module 

Change to CON course curriculum 

Community of Practive, BLOG, or Other (please specify): ______ _ 

Rapid Deployment Training 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 

Cc: 
Subject: 
Attachments: 

Signed By: 

DARC Members: 

Murphy, Meredith K Ms OSD A TL 

Tuesday, February OS, 2013 2:29PM l(b)(G) I 
Maskew. Karen D DLA CIV ACQUISITION Bel t on C!rence CIV 
ASSTSECNAV RDA WASHINGTON DC, DASN Af~(b)(G) _Bowman, 

Susan E ClV USAF SAF/GCQ; Dina Jeffers; Evelyn-Bellamy, Tatia M.; Greg Snyder; Kerry 
Pilz; Laura Welsh; leigh Pomponio; Leslie Deneault DAU; lincoln, Aaron B.; LtCol Ronnie 
Doud; Marilyn Chambers; Michele Pavlak; Neilson, linda, SES, OSO-A TL; Nichols, Teka 
M CTR OSO A Tl; Patterson, Margaret K CIV (US); Retson, Nicholas P OSO ATL; Stefanie 
Low; Thompson, John A CIV Dept of Navy, ASNROA AGC;I(b)(G) I 
l(b)(6) !Williams. Amy, Ms. OSO-ATL 
Nichols, Teka M CTR OSO ATL 
OFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
2013-0010 (P) CMR_Cmte Rpt_020613.dotx; 2013-0010 (P) Signed Cmte Rpt_ 
020613.pdf; 2013-D010 (P) OFARS_Ol3113.docx; 2013-0010 (P) FRN_020513.docx; 
2013-0010_Section 827.docx; 10 USC 2409, as amended by section 827.docx; 10 USC 
2324k, as amended by section 827.docx; 2013-0010_Statute_OFARS Cross-Walk_ 
012213.docx; 2013-0010 (P) Training Form_013113.dotx; 2013-0010 (P) Data Collection 
Form_Ol3113.dotx; 2013-D010_IRFA_Oll013.dotx; 2013-0010 (P) Cmte Rpt Cklist_ 
013113.dotx 

l(b)(6 ) 

Attached for your review and discussion on 2/20/2013 is the draft proposed rule for subject case, which would 
implement section 827 of the NOAA for FY 2013. 

Please submit your comments to me as well as to the other OARC members. If you have questions, please e-
mail them to me or call me ai (b)(G) I 
Regards, 
Meredith Murphy 

OARS Case Manager 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Subject: 
Signed By: 

Romney, Lisa, Ms. OSD-ATL 
Thursday. January 31, 2013 5:54 PM 
Murphy, Meredith K Ms OSD ATL 
RE.: DFARS Case 2013-0010, Enhancement of ContractorWhistleblower Protections 

l<b)(6} I 

No impact to business systems ... thanks! 

-----Origina I Message-----
From: Murphy, Meredith K Ms OSD ATL 
Sent: Thursday, January 31, 2013 5:09 PM 
To: Romney, Usa, Ms, OSD-ATL 

Subject: DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

Lisa, please review the attached Data Collection form for any impact. A draft DFARS and FRN are attached for your 
information. (This is the first of my cases from the NOAA for FY 2013. Unfortunately, it's not nearly the last of them.) 
Regards, 
Meredith 

l(b)(6) 
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Murphy, Meredith K Ms OSD ATL 
------6----------------------------------------------------------------------------'--
from: 
Sent: 
To: 

Subject: 

Meredith, 

Woodward, Noell DLA OV GENERAL COUNSEL l(b)(6) 
Friday, February 01, 2013 9:24 AM L.----------' 
Murphy, Meredith K Ms OSD ATL; Ross, Sandra, Ms. OSD-ATL; Vogt, Robert; 

l(b )(6) I 
RE: Draft Proposed Rule, DFARS Case 2013-0010, Enhancement of Contractor 
Whistleblower Protections 

I ended up stuck downtown at an anti-counterfeit meeting yesterday. Yes, I would like to review, and I will provide 
comments Nl T noon on Tuesday. 

Noell. Woodward, Associate General Counsel 
l(b)(6) 

-----Original Message-----

From: Murphy, Meredith K Ms OSD ATLL..I(b-)(_
6

_> -----------' 

Sent: Friday, February 01, 2013 9:20AM 
To: Ross, Sandra, Ms, OSD-ATL; Vogt, Robert; Rivest, Mark A COL MIL USA OTJAG L..l(b-)(-6) _______ _, 

Woodward, Noell DLA CIV GENERAL COUNSEL 
Subject: Draft Proposed Rule, DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

Noel, you were not able to participate in the Committee telecom and haven't submitted comments on this case to date. 
Please let me know if you want your name listed as a participant on this case. 

SUSPENSE: Tuesday, February 4, 2013, noon 

Please review the attached materials and provide me with your comments or concurrence Nl T than noon on Tuesday, 

2/4. 
There shouldn't be any surprises in the materials, but if there are, let me know because they were inadvertent. 

Thanks again to all who participated in yesterday's telecom. 

Regards, 
Meredith 



Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Signed By: 

Murphy, Meredith K Ms OSD A TL 
Thursday, January 31, 2013 5:06 PM 

Leslie Deneault DAU ~ .... (b_)(_G)~---~~~ 
2013-0010, Enhancement of Contractor Whistleblower Protections 
2013-0010 (P) Training Form_0193113.dotx; 2013-0010 (P) DFARS_Ol3113.docx; 2013-
0 010 P FRN Ol3113.docx 

(b)(6) 

Leslie, please complete the attached training form, based on the draft DFARS and FRN attached for this proposed rule. 
Thanks very much, 

Meredit h 



Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Signed By: 

Murphy, Meredith K Ms OSD ATL 
Thursday. January 31, 2013 5:09 PM 
Romney, Lisa, Ms. OSD-ATL 
DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
2013-0010 (P) Data Collection Form_Ol3113.dotx; 2013·0010 (P) DFARS_013113.docx; 
2013-0010 (P) FRN 013113.docx 

l(b)(6) I 

Lisa, please review the attached Data Collection form for any impact. A draft DFARS and FRN are attached for your 
information. (This is the first of my cases from the NOAA for FY 2013. Unfortunately, it's not nearly the last of them.) 
Regards, 
Meredith 

l(b)(6) 



Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 

Meredith-

Deborah Erwin- Ml VlCA ~(b)(6 ) 
Thursday, January 24, 20l3""S~:4:-:o:8~P~M-:--------' 
Murphy, Meredith K Ms OSD A TL 
Williams, Amy, Ms. OSD-ATL; Leigh Pomponi~(b)(6 ) 
Re: Section 827, NOAA for FY 2013 .__ ________ __, 

I agree with your thoughts, that the FAR already has the whistleblower coverage, and that the new changes can only 
apply to DoD and NASA contracts. Whether to change the FAR to add them is a policy call, not a legal call. I don't have 
strong feelings about this, one way or the other. 
Deb 

CONFIDENTIALITY NOTICE: This e-mail message contains confidential, privileged information intended solely for the 
addressee. Please do not forward this message without permission. To maintain attorney-client confidentiality, this 
message should be distributed only to those officials within the agency who have a need for this information. 

On Thu, Jan 24,2013 at 3:23PM, Murphy, Meredith K Ms OSD ATL._I(b-)(_
6

> _______ __,~ wrote: 

Deborah, 

Please see the attached section 827 from Public Law 112-239 and the annotated 10 U.S.C. 2409 and 10 U.S.C. 
2324 that are modified by section 827. I am working section 827 as a DFARS case (2013-D010) but think that 4 of the 
provisions belong in the FAR instead. Mark Gomersall and I are in conversations about the cost principles piece (FAR 
31.205-47), but Amy suggested that I touch base with you on the other two provisions that I think may belong in FAR 
subpart 3.9 instead of in a DoD or NASA FAR Supplement. 

It seems to me that 10 U.S.C. 2409(c)(4) and (c)(S) (prior to the latest revisions) are already addressed in the FAR 
at 3.906(b) and (c), respectively. These topics are not unnecessarily repeated in the DFARS, so it seems that the proper 
location for the latest amendments (which, admittedly, apply to only DoD and NASA) would be in the FAR. 

Amy suggested that I get your thoughts on this matter sooner rather than later (which is always a good idea in 
my book). 

Thanks for your help, 
Meredith 

1 



!i!urphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Signed By: 

Deborah, 

Murphy, Meredith K Ms OSD ATL 
Thursday, January 24, 20lif.3~3~:2:"3..:.P.u:M.~.-____ ..., 
Deborah Erwin (M 1 V1CA)L..I(b_)(_6) ______ _. 

Williams. Amy, Ms, OSD-ATL; Leigh Pomponio (leigh.pomponlo@nasa.gov) 
Section 827, NOAA for FY 2013 
2013-DOlO_Section 827.docx; 10 USC 2409, as amended by section 827.docx; 10 USC 
2324k, as amended by section 827.docx; 2013-DOlO_Statute_DFARS Cross-Walk_ 
OJ 221 3 doq 

l(b)(6) 

Please see the attached section 827 from Public Law 112-239 and the annotated 10 U.S.C. 2409 and 10 U.S.C. 2324 that 
are modified by section 827. I am working section 827 as a DFA.RS case (2013-DOIO) but think that 4 of the provisions 

belong in the FAR instead. Mark Gomersall and I are in conversations about the cost principles piece (FAR 31.205-47}, 
but Amy suggested that I touch base with you on the other two provisions that I think may belong in FAR subpart 3.9 
instead of in a DoD or NASA FAR Supplement. 

It seems to me that 10 U.S.C. 2409(c)(4) and (c)(S) {prior to the latest revisions) are already addressed in the FAR at 
3.906(b} and (c), respectively. These topics are not unnecessarily repeated in the DFARS, so it seems that the proper 
location for the latest amendments (which, admittedly, apply to only DoD and NASA) would be in the FAR. 

Amy suggested that I get your thoughts on this matter sooner rather than later (which is always a good idea in my book). 

Thanks for your help, 

Meredith 



...... 
Murphy, Meredith K Ms OSD ATL 

From: 

Sent: 
To: 

Subject: 
Attachments: 

Signed By: 

Importance: 

Murphy, Meredith K Ms OSD A Tl 
Thursday, January 24, 2013 2:49 PM 
Ros San l ; Vogt, Robert:l<b)(S) 
(b)(S) Rivest, Mark A ~C"::::"O-:-l-:-M::-:Il-:U-:-:S~A-:0:-:T~J":"'AG-:::----' 
(b)(6) 

DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
2013-DOlO_Section 827.docx; 10 USC 2409, as amended by section 827.docx; 10 USC 
2324k, as amended by section 827.docx; 2013-0010_5 USC 122l(e)_TAB X.docx; 2013-
0010 (P) DFARS_012213.docx; 2013-0010 (P) FRN_010913.doCl<; 2013-0010 
Statute DFARS Cross-Walk 012213.docx 

l<b)(6) I 
High 

You are the current members of the DFARS Debarment, Suspension, and Business Ethics Committee. We are working 
with the Navy and Air Force DARC members to replace the members from their Service who have recently left/retired. 

In the meantime, the National Defense Authorization Act for Fiscal Year 2013, enacted January 2, 2013, as Public Law 
112-239, included a section 827 entitled "Enhancement of Whistleblower Protections for Contractor Employees." 
Section 827 modified 10 U.S.C. 2409 and 10 U.S.C. 2324. I'm attaching copies of section 827 and marked-up copies of 
the two Title 10 provisions. Also referenced in section 827 is the legal burden of proof cited in 5 U.S.C. 122l(e), so that 
provision of the law is also attached. 

As the default chair of the committee, I've tried to make your lives easier by drafting (with the help of Sandy Ross, 
DPAP/CPIC) DFARS text to implement section 827. I've created a cross-walk so that you can quickly see what from 
section 827 is covered where in the draft DFARS and the few sections of the new law that I think should go into the FAR 
(and where they should be placed). Nothing about this is sacred; it's just a draft to kick things off. Please review the 

attached materials and dra·ft FRN in preparation for a conference call committee meeting next THURSDAY, JANUARY 

31st. 

Please let me know by return e-mail or telephone call whether you will be available for a conference call next Thursday 
and, if so, whether the morning or afternoon is preferred. Once I've heard back from you all, I'll set up a conference call
in number. Of course, you are always welcome to come in person to the OARS offices at the Mark Center in Afe)(andria 

(strangely, most people aren't keen on doing that). 

Also, please send in any comments to all of the committee members to facilitate communication. 

Thanks for your help on this important case. 

Regards, 
Meredith Murphy 
OUSD/AT&l 
OPAPIDABS 

l(b)(6) 



DFARS Case 2013·0010 
Enhancement of Contractor Whistle· 

blower Protections 
Cross-walk 

No. 10 u.s.c. 2409 Proposed OFARS/FAR Location 

1 (a)(1) & (a)(1)(A) 203.903(1) 

2 (a)(2) 203.903(2) 

.2_ (a)(3)(A) 203.903{3) 

4 (a)(3)(B) 203.906(4) 

5 (b)(1) 203.905(1) 

6 (b)(2)(B) 203.905{3) 

7 (b)(3) 203.905(4) 

8 (b)(4) 203.905(4) 

9 (c)(1)(B) FAR 3.906{a) 

10 (c)(2) 203.906(2)(ii) 

11 (c)(4) FAR 3.906(b) 

12 (c)(S) FAR 3.906(c) 

13 (c)(6) 203.905(6) 

14 ( c)(7) 203.906(5) 

15 (d) 252.203·7002 
f--

16 {e) 203.900(b) 

17 (g)(6) 203.901 

r--
18 

10 u.s.c. 2324 
(k)(1) FAR 31.205-47(b) 

19 (k)(2)(C) FAR 31.205-47(b) 
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* * * * * 

DFARS Case 2013-0010 

Enhancement of Contractor Whistlchlower Protections 

Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFliCTS OF INTEREST 

SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR CONTRACTOR 
EMPLOYEES 

203.900 Scope of subpart. 

( (a) !This subpan implements 10 U.S.C. 2409 as amended by (s)Section 846 of the 
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. ll 0-181 )[,J-aOO 
lsl&ction 842 of the National Defense Authorization Act for Fiscal Year 2009 (Pub. L. 
ll 0-417)1, and section 827 of the National Defense Authorization Act for Fiscal Year 
2013). 

[ (b) This subpart does not apply to any clement of the intelligence community, as 
defined in section 3(4) of the National Security Act of 1947 (50 U.S.C. 40J(a)(4)). 
This subpart does not apply to any disclosure made by an employee of a contractor 
or subcontractor of an element of the intelligence community if such disclosure--

(I) Relates to an activity or an clement of the intelligence community; or 
(2) Was discovered during contract or subcontract services provided to an 

clement of the intelligence community. 

203.901 Definitions. 

ATIENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE·DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 

INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF THE DARC DIRECTOR. IF YOU HAVE 

RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, COPY. DISTRIBUTE, OR USE THe DOCUMENT OR 
INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY 

EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF 
THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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""Abuse of authority" means an arbitrary and capricious exercise of authority that 
is inconsistent with the mission of DoD or the successful performance of a DoO 
contract. 

"Reprisal" means discharging. demoting, or otherwise discriminating against an 
employee for disclosing information that the employee reasonably believes is 
evidence of gross mismanagement, gross waste, an abuse of authority, or a violation 
of law, rule, or regulation related to a DoD contract. I 

203.903 Policy. 

The following policy applies to DoD instead of the policy at FAR 3.903: 

(I} [Policy. ] I 0 U.S.C. 2409 prohibits contractors lor subcontractors 
)from discharging, demoting. or otherwise discriminating against an 
employee as a rl!prisal for disclosing, to any of the followiAg entities! 
listed at paragraph (3) of this section!, infonnation that the employee 
reasonably believes is evidence of gross mismanagement of a DoD 
contract. a gross waste of DoD funds, fan abuse of authority relating to 
a OoD contract, )a substantial and specific danger to public health or 
safety, or a violation of law(, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contract H.) 

1(2) Entities co-..·ered. J 

(i) i\ Member of Congress. 

(ii} A representativt" of a committee of Congress. 

(iii) An Inspector General that rccl!ives funding from or has 
oversight over contracts awarded for or on behalf of DoD. 

(iv) The Government Accountability Office. 

(v) A DoD employee responsible for contract oversight or 
management. 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT. PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 

INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHAll NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF THE DARC DIRECTOR. IF YOU HAVE 

RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE THE OOCUMENT OR 
INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY 

EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF 
THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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(vi) An authorized ofticial of an agency or the Department of 
Justice! or other taw enforcement agency]. 

{(vii) A court or grand jury. 

(viii) A management official or other employee of the 
contractor or subcontractor who has the responsibility to 
investigate, discover, or address misconduct.) 

{(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a OoD 
contract shall be deemed to have made a disclosure.j 

(~(4)) (Contracting officer actions. JA contracting oflicer who receives a 
complaint of reprisal oft he type described in paragraph (I) of this section 
shall fonvard it to legal counsel or to the appropriate party in accordance 
with agency procedures. 

203.904 Procedures for filing complaints. 

ln addition to the procedures at FAR 3.904, any contractor employee who believes that he 
or she has been discharged. demoted. or otherwise discriminated against contrary to the 
policy in 203.903 may rile a complaint with the DoD Inspector General. 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead ofthe procedures at FAR 3.905: 

(I) (Unless t]+he (OoO Inspector General makes a determination that 
the complaint is frivolous or fails to allege a violation of the 
prohibition in 203.903(1 ), or has been previously addressed in another 
Federal or State judicial or administrativt' proceeding initiated by the 
complainant, the JDoD Inspector General will make a determiRatioR as to 
whether a t:omplaint is fri~Yolous or merits further investigat~te the 
complaint). 

ATTENTION: THIS IS A CONFIDENTIAL. DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 

INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF THE DARC DIRECTOR. IF YOU HAVE 

RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ. COPY, DISTRIBUTE, OR USE THE DOCUMENT OR 
INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY 

EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF 
THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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(2) If the DoD Inspector General detennines that a complaint merits 
further investigation, the DoD Inspector General \\ill-

(i) Notify the complainant, the contractor alleged to have 
committed the violation, and the head of the agency; 

(ii) Conduct an inYcstigation; and 

(iii) Provide a written report of findings to the complainant. the 
contractor alleged to ha\'e committed the violation. and the head of 
the agency. 

(3) The DoD Inspector General-

(i) Will detennine that the complaint is frivolous or will submit the 
report addressed in paragraph (2) of this section \\:ithin I 80 days 
after receiving the complaint; and 

(ii) If-unable to submit a report within 180 days, will submit the 
report within the additional time period!, up to 180 days,J to 
which the person submitting the complaint agrees. 

f(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or ahout any person alleging the 
reprisal, except to the extent that such response or disclosure is-

(i) !\tade with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as required by any other applicable 
Federal law; or 

(iii) Necessaf')' to conduct an in,·estigation of the alleged 
reprisal. 

(5) A complaint may not be brought under this section more than 
three years after the date on which the alleged reprisal took place. 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-OECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISClOSURE PURSUANT TO THE FREEDOM OF 

INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE OISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAl OF THE DARC DIRECTOR. IF YOU HAVE 

RECEIVED THIS DOCUMENT IS ERROR. YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR 
INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY 

EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF 
THIS DOCUMENT MUST CONTAIN THIS LEGEND. 
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(6) The legal burden of proof specified at 5 U.S.C. 1221(e) shall be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision hy the head of an agency. or judicial or 
administrative proceeding to determine whether prohihited 
discrimination has occurred.! 

203.906 Remedies. 

( 1) l'ot later than 30 days aft~r receiving a DoD Inspector Gen~ral report 
in accordance with 203.905, the head of the agency-

(i) Shall determine whether sufficient basis exists to conclude that 
the contractor has subjected one of its employees to a reprisal as 
prohibit~d by 203.903: and 

(ii) Shall issue an order denying relief or shall take one or more of 
the actions specilied in FAR 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not 
issued an order within 210 days after the submission of the complaint or 
within 30 days after the expiration of an e;:xtension of time granted in 
accordance with 203.905(3 )(ii), and there is no showing that such delay is 
due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all 
administrative remedies with respect to the complaint; and 

(ii) Th~ complainant may bring a de novo action at law or equity 
against the contractor to seek compensatory damages and other 
relief available under 10 U.S.C. 2409 in the appropriate district 
court of the L'nited States, which shall have jurisdiction over such 
an action without regurd to the amount in controversy. Such an 
action shall. at the request of either party to the action, be tried by 
the court with a jury .1 An action under this authority may not 
be hrought more than two years after the date on which 
remedies arc deemed to have been cxhausted.J 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 

INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF THE DARC DIRECTOR. IF YOU HAVE 

RECEIVED THIS DOCUMENT IS ERROR. YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR 
INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY 

EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF 
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(3) An Inspector General determination and an agency head order denying 
relief under paragraph (2} of this section shall be admissible in evidence in 
any de novo action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

(( 4) Reprisal is prohibited, even if it is undertaken at the request or a 
DoD or Administration orticial, unless the request takes the form or a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition o·r employment.) 

203.970 Contract clause. 

Use the clause at 252.203-7002t Requirement to Intbrm Employees ofWhistleblower 
Rights, in all solicitations and contracts. 

* * * • * 
252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREM.E~"T TO INFORM EMPLOYEES OF WHlSTLEBLOWER RIGHTS 
(JAN 2009) 

The Contractor [and its subcontractors ]shall inform its employees in writing[, in 
the predominant native language of the workforce,) of employee whistleblower 
rights and protections under 10 U.S.C. 2409, as described in [s]Subpart 203.9 of the 
Defense Federal Acquisition Regulation Supplement. 

(End of clause) 

A TIENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL AC,QUISITION R.EGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURS\JANT TO THE FREEDOM OF 

INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
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RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE 'THE DOCUMENT OR 
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5 USC sec. 1221 

Sec. 1221. Individual right of action in certain reprisal cases 

* * * • * 

(e) (1) Subject to the prov1s1ons of paragraph (2), in any case involving 
an alleged prohibited personnel practice as described under section 
2302(bl (8), the Board shall order such corrective action as the Board 
considers appropriate if the employee, former employee, or applicant for 
employment has demonstrated that a disclosure described under section 
2302(b) IS) was a contributing factor in the personnel action which was taken 
or is to be taken against such employee, former employee, or applicant. The 
employee may demonstrate that the disclosure was a contributing factor in the 
personnel action through circumstantial evidence, such as evidence that -

(A) the official taking the personnel action knew of the disclosure; 
and 

(B) the personnel action occurred within a period of time such that a 
reasonable person could conclude that the disclosure was a contributing 
factor in the personnel action. 

(2) Corrective action under paragraph (1) may not be ordered if the 
agency d~~onstrates b¥ clear aod cqgyincing eyidence_that it would have taken 
the same personnel action in the absence of such disclosure. 



Subpart 3.9-Wh.istleblowe.tections for Contractor Employees Page I of3 

Subpart 3.9-Whistleblower Protections for Contractor. Employees 

3.900 Sc:op• of aubpart. 
(a) Sections 3.901 !t'lrough ~of thia subpart implemenl 10 U ~ C 24QQ and 41 USC 265, as amended by Sedions 6005 and 6006 of the 

Federal Acquisition Streamlining AGf of 19S.. (P!Jb. L 103-355). ~-
(b) Section l.QQ1 of thla aubpart implements Section 1553 of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111-5). and 

applies to all contraGfs 1\Jnded In whole or in part by that AGf. 

3.901 Oellnltlo,..., 
As used In thiS &ubpart-
"Authonzed oflleial of an &Qency" means an ofllcer or employee responSible for contraGflng. program management audit, inspection. 

lnwsligalion. or enfo~eement of any law or regulation relating to Government procurement or tha sub)eCI matter of the contrad. 
"Authorized otllcial of tl'le Oepartment of Justice• means any person responsible tor tl'le investigation. enfOC"Cement. or prosecution of any law or 

regula bOn 
"lnspectot General" means an lnspedor General appointed under the Inspector General Act of 1978, as amended. In the Oepartment of 

Oetense thalia lt'le DoD lnapector General. In the ease of an executive agency &hat does not have an Inspector General, the duties Shall be 
perlormed by an oflldal designated by the head of the exeo.stlve agency. 

3.902 (ReMNtd) 

3.903 Polley. 
Government contractors snail not discharge. demote or othelwlse diseriminate against an employee as a repnsal for disclosing infotmatioo to a 

Member of Congress. ot an authOrized otftdal of an agency or of the Department of JU$IIce, relating to a substantial violation of law related to a 
contrad (including !he competitiOn for Of' negotiation of a centrad) 

3.904 Proc:edutM for filing complalntl. 
(a) Any employee of a contractor who belleYe& lhat ne or she has been disdlarged, demoted. or otherwise di&Ctiminated against contrary 1D tne 

policy in UQ.a may file a complaint with the l~or General of the agency that awarded the centrad 
(b) The complaint thall be signed and shall comat~ 

(1) The name of the contraecor; 
(2) The c:.ontract number. If known; if not. 8 description reuonably sufll<:ientto identify the contract(s} involved; 
(3} The 5Wstantial violation of law giVing lise to the disclOsure; 
(4) T~ nature of ttoe di&Cioaure giving rise to !he drscrirninatory act: and 
(5) The spedflc nature and date of the repttsat 

l.905 Proceduree for lnv .. Ugatlng c:omplalntl. 
(a) Upoo receipt of a complaint, the lnspec;tor General shall conduct an initial inquiry. If ttoe Inspector General detarrrunes that the complaint is 

frivolous or for other reasons does not merit further investigation. the Inspector General shall advise the complainant that no 1\Jrther action on lhe 
oompl.aint will be taken. 

(b} If tl'le tnspectOf' General determines that lhe complaint menta further lnvestigallon. lhe Inspector General shall notify !he complainant. 
con1rad0f'. and ~ad of the contracting actiVity. T~ Inspector General shall condud an Investigation and provide a written report of findings to lhe 
head of the agency or designee. 

(c) Upon completion of the inwsligaliOn. the head of the agency or designee shall ensure thai the lnspedor General pro~es the report of 
ftndingsto-

( 1} The complainant and any person acting on the complainant's behalf; 
(21 The contractor alleged to ha~~e committed the violation; and 
(3) The ~ad oft~ contracting ac:!Mty. 

(d) The complainant and contrac;tor shall be afforded lhe opportunity to submit a written response to the report of findings within 30 day$ to l.he 
head of the agency or detlignee. Exten&i0n6 of time to file a written response may be granted by the head oft~ agency Of' designee. 

(e) At any time. the head of 1ne agency or designee may request actdiUonal investigative wort! be done on the complaint. 

3.906 R•medlet. 
(a) If lhe head of the agency or designee determines that a conltactor has subjected one of Its employees to 8 reprisal fot providing information 

to a Member of Congress, or an aulhorized oflleial of an agency or of the Department of JustiC:e. the head of the agency or designee may take one 
or more of the l'olfowing actions 

(1) Order the oonltactor to talle affrrmative aetron to abate the reprisal . 
.:11 ~ (c) (2) Or<!er the contra<:tor to reinstate the pe1110n to 111e position that the pef9.0n held before lhe reprisal, together with the compensation 

0. '\. ~(including bedt pay), employment beneftts. and ol.hef terms and oonditlona of emplOyment 111at would apply to 111a person in that position if the 
( I'/.. UJ reprisal had not been taken 

(3) Order the contractOf' to pay the complainant an amount equal to 111e aggregate amount of all costs and expenses (including attorneys· 
fees and expert witnesses' fees) that were reasonably Incurred by the complainant for, or in connection with. bringing t~ complaint regarding 111e 
reprisal. 

,{b) Whenever a contrador tails to <:ompty wil.h an Otlfar. the head of the agency or designee shall request ttoe Oepartment of Jultice to file an 
ection for enfoteemenl of such order In the United StiNes district court for a distrid '"which 111e reprisal was found to have occurred. In any adiOIJ. 0 ( ) 
brought underthls sedlon. the court may grant appropriate retlel. includln9 injunctive reHe1 and compensatory and exemplary damages. ~ •• eto -r C 

(c) Azly person lldversely aftacted or aggr1eved by an Otlfer issued under 1111s section may obt.ain reVIew of the order's conformance wilh.the ( "1) 
raw. and this subpart. in the United States Court of Appeals for a cira.tit in whi<tl the reprtsal ~ allege<t In the ordl!f to have oewrre<l. No petition 
seeking sud\ rellieW may be fllld more than 60 days alter iasuance of the Of'der by the head of the agency or designee. Review shall conform to 
Chapter 1 ot irlle 5. United States Code. ,;) 4 O<{ ( c.. y,_r.;) 
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Subpart 3.9-Whistleblowcr n~otections for Contractor Employees 
'-' ..., 

3.907 Whis!leblower Protections Under the American Recovery and Relnver.trnent Act of 2009 {the Recovery Act). 

3.907·1 Definitions. 
As used 1n this section--
"Boald" means the Recovery Accountability and T 1ansparency Board established by Section 1521 of tl'le Recovery Act 
·covered funds·· means any contract payment. grant payment. or other payment received by a contractor il-

(1 l The Federal Government prov•des any portion of the money or propeny that is proVIded. requested or demanded and 
(21 At least some of the ful\ds are approprtated or otherw•se made avatlable by the Recovery Act 

Pagt! 2 of3 

"Covered informat1on" means 1nformatton that the employee reasonably believes is evidence or gross m•smanagement of the contract or 
subcontract related to covered funds. gross waste of covered funds. a substanhal and specific danger to publiC health or safety related to the 
Implementation or use of covered funds. an abuse of authOrity related to the implementation or use of covered funds. or a violation of law. rule. or 
regulation related to an agency contract (inctud1ng the compet1tion for or nego!lation of a contract) awarded or 1ssued relating to covered funds 

"Inspector General' means an Inspector General appointed under the Inspector General Act of 1978 In the Depanment of Defense !hat tS the 
DoD Inspector General In the case of an execuhve agency that does not have an Inspector General. the dulles shall be performed by an official 
des1gnated by the nead of the execut1ve agency 

"Non-Federal employer." as used tn th1s section. means any employer that receives Recovery Act funds. mcludmg a contractor. subcontractor. 
or other recipient of funds pursuant to a contract or other agreement awarded and administered tn accordance with the Federal ACQuisition 
Regulatton. 

3.907-2 Policy. 
Non·Federa! employers are prohtbited from discharging. demoling. or other.~~ise discriminating against an employee as a reprisal for dtsdosing 

covered information to any of the following enttties or their representatives 
(1) The Board 
(2) An Inspector General 
(3) The Comptroller General 
(4) A member of Congress. 
(5} A State or Federal regulatory or law enforcement agency 
(6) A person with supervisory authority over the employee or such other person worktng for the employer who has the authority to 1nvestigate. 

d1scover. or term•nate m1sconduct 
(7) A court or grand JUry 
(8) The head of a Federal agency. 

3.907 ·3 Procedures for filing complaints. 
(a I An em~loyee who believes that he or she has been subjected to repnsal prohibtted by the Recovery Act. Section 1553 as set forth 1n ~ r;~

,_ may submtt a complatnt regard1ngthe repnsal to the Inspector General of the agency that awarded the contract 
(b) The complaint shall be signed and shall contam

(1} The name of the contractor; 
(2) The contract number. if known: tf not. a description reasonably suffic1ent to identify the contract(s) involved: 
(3) The covered informatton giVIng nse to the dtsclosure. 
(4} Toe nature of the d•sctosure gov•ng r1se to the dtSc11mmatory act and 
(5) The speetfic nature and date of the repnsal. 

(c) A contracting offtcer who recetves a complamt of repnsal of the type described in 1 ~··' 7 2 shall for.~~ard ''to the Office of Inspector General 
and to other destgnated officials in accordance w•lh agency procedures (e g. agency legal counsel). 

3.907-4 Procedute5 for investigating complainlll. 
1nvest1gat•on of complaints wtll be tn accordance with sect•on 1553 of the Recovery Act 

3.907-6 Access to Investigative file of lnr.pector General. 
(a) The employee alleging repnsal under th•s section shall have access to the tnvestigatron file ot the Inspector General. in accordance with the 

Pnvacy Act. ' .J , ; ·.~-')~.•. The investtgat•on of the Inspector General shalt be deemed dosed for the purposes of disclosure under such sect1on 
when an employee tiles an appeal to the agency head or a court of competent JUriSdiCtion 

(b) In the event the employee allegtng repnsal brings a Clllll action under secbon 1 553(c)(3) of the Recovery Act. the employee allegmg the 
reprisal and the non-Federal employer shall have access to the investigative file of the Inspector Generaltn accordance with ll'le Pnvacy Act. 

(C) The Inspector General may exclude from diSClosures made under .: !t'l7 ~'(a) or (bl-
(1)1nformatton protected from disclosure by a provtston of law: and 
(2) Any addttronalmformatton the Inspector General determines diSClosure of which would impede a contmumg mvesltgatton. ~rowded that 

such 1nformatton ts disclosed once such d•sclosure would no longer impede such tnvestlgatlon. unless the Inspector General detemunes that the 
diSClosure of law enforcement techniques. procedures. or information could reasonably be expected to nsk circumvention of the law or disdose the 
tdentity of a confidential source. 

(dl An Inspector General •nvesttgaltng an alleged repnsal under th•s section may not respond to any mquiry or disclose any information from or 
about any person a1teg1ng such reprisal. except •n accordance Wtth ~·-·-·-·~or as reqwred by any other applicable Federal raw 

3.907-6 Remedies and enforcement authority. 
(a) Burden of PFOOI 

(11 D•sctosure as contributing factor •n reprisal 
(1) An employee alleging a repnsal under thtS sectton shall be deemed to ha...e affirmatively established the occurrence or the repnsaltf 

the employee demonstrates that a disclosure descr•bed tn section 1 ~~~ ·~ : was a contnbutmg factor 1n the repnsal 
(u) A d1sclosure may be demonstrated as a contnt>uting factor tn a reprisal tor Rurposes ot thts paragraph by Clfcumstanttal ev•dence. 

mctuding-
(A} Evidenre that the offiCial undertaktng the repnsaf knew of the disclosure. or 
(B) Evidence that the repnsal occurred w•thtn a period of t•me after the dtsclosure such that a reasonable person could conclude thai 

the dtsclosure was a contnbullng factor •n the reprisal 
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(2) Opporruntty for rebuttal. The head of an agency may not find the occurrence of a reprisal with respect to a repnsalthat is af1irmatiwly 
established under section il.QZ§(a)(1) If the non-Federal employer demonsuates by clear and comnneing evidence that the non-Federal employer 
would haYe tal(en the action constituting the reprisal In the absence of the disclosure. 

(b) No later than 30 days after receiving an Inspector General report in acc.ordance with section 1553 of the Recowry Act, the head of the 
agency concerned shaU determine whether !here Is sufficient. basis to condude that lhe non-Federal employer has subJected the complainant to a 
repnsal prohlblteCl by subsection~ and shall either Issue an order denying relief In wholo or in part or shalf take one or r.nore of the followmg 
actions: 

(1) Order lhe employer to take affirmative action to abate the reprisal. 
(2) Order lhe employer lo reinstate the person to the position !hat the person held before the reprisal, together wit.h the compensation 

(indud!ng back pay), compensatory damages. employment benefi1s. and other terms and conditions of employment that would apply to the person 
in that position if the reprisal had not been taken. 

(3) Order the employer to pay the complainant an amount equal to the aggregate amount of an costs and expenses (Including attorneys' 
fees and expert witnesses' fees) that were reasonably Incurred by the complainant for. or in connect1on with, bringing the complaint regarding the 
reprl$81. 

(c)(1) The complainant shall be deemed to have exhausted all administrative remedies wrth respect to the complaint, and the complainant may 
bring a de novo action at law or equity against the employer to seek compensatory damages and other relief available under lhis section in !he 
appropriate distnct court of United Stat_es. which shall have jurisdiction over such an action without regard 10 the amount In controversy 11-

(i) The head of an agency-
(A) Issues an order denying relief in whole or 1n part under paragraph (a) of this section; 
(B) Has not Issued an order within 210 days after the submission of a complaint in acc.ordance w1th section 1553 of the Recovery 

Act, or In the case or an extension of lime in accordance w1th section 1553 of the Recovery Act, within 30 days after the expiration of the extension 
of time; or 

(C) Oecldes in accordance with sect1on 1553 of the Recove.ry Ad not to Investigate or to discontinue an investigation: and 
(ii) There Is no shc»Ving that such delay or deCision Is due to the bad fa1th of the complainant. 

(2) Such an action shall. at the request of either party to the action, be tried by 1t1e couri with a jury. 
(d) Whenever an employer fails to comply wlt.h an order issued under lhl$ section. the head of the agency shalf request the Department of 

Justice to file an action for enforcem.ent of sudl order in the United States district court for a d!Strid in which the reprisal was round to have 
occurred. In any action brought under ttlls section, the court may granl appropriate relief. lneludlng injunctive relief, compensatory and exemplary 
damages. and attorneys fees and costs. 

(e) Any per$on adversely affected or aggrieved by an order issued under paragraph (b) of this subsectioo may obtain revaew of the order's 
conformance wlth the law. and this section, in the United Stales Court ol Appeals for a circuit in which the reprisal is alleged in the order to haw 
occurred. No pet111on seeking such review may be filed more than 60 days alter issuance of the order by ihe head of tile agency. 

3.107·7 ContNct c .. u ... 
Ute the daute at 52 .203·15, ~~ PI'Qiedions Under the American Reeo"'fl}' and Rein¥eatment Ad of 2009 In all tolicltations and 

contlaCU funded in whOle or In pert wlltl Rec:owel}' Act funds. 

BH)fiiM 
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business. That portion of the coal of company.fumlshed automobiles that relates to personal use by employees (lndud1ng transportation to and 
from work) Is compensatlon for personal services and is unallowable as slated In 31 :105-6(m)(2). 

31.205-47 Coau. related to legal and other proceedings. 
(a) Defrmrtons As used in lhls subpan-· 
·costs· include, but are not limited to. administrative and clerical expenses: the costs of legal services, whether perlormed by In-hOuse or 

private counsel: the costs of the s8f'Vlces of accountants, consuhants, or olhert. reta~ned by the contractor to assist it: costs of employees. ollicers, 
and directors: and any similar costs incurred before, during, and after commencemen( of a judicial or admll)istratl~ proceeding which bean. a 
direct relationship to the proceeding. 

"Fraud." as used in this subsectiQn, means-
(1) Acts of fraud or corruption or attempts to defraud the Government or to comJpt its agents; 
(2) Acts which constitute a cause for debarment or suspension under ~(a) a.tld !iJ.407-2(a}; and 
(3) Acts whictl violate lhe False Claims Act, 31V S C , tecttons 3719:3731 , or lhe Anlt-Kiellback Act .• q u .S C- sect•ons 51 and ~ 

"Penalty; does not include reslilution, reimbursement, or compensatory damages. 
"Prooeechng." lllcludes an in~stlgat1on. 
(b) Costs Incurred In conneciJon with any proceed1ng brought by a Federal, State. local. or foreign government for violation of. or a failure to 

comply with. law or regulation by the contractor (Including its agents or emplo~ees). or costs incurred in connection with any proceedJf19 brought by 
a th1rd pat1y In the name of the United States under the False Clatms Act. 31 U.S C JnO, are unallowable If the resun i&-

(1) In a criminal proceeding, a conviction, 
(2)1n a civil or administrative proceeding, either a finding of contractor liability where the proceeding involves an allegation of fraud or similar 

misconduct or imposition of a monetary penalty where the proceeding does not Involve an allegation of fraud or slmdar m1sconduct; 
(3) A final deriSion by an appropriate offidal of an executive agency to

(1) Debar or suspend the contractor. 
(II) Rescind or void a contract; or 
(ill) T enninate a contract fOr default by reason of a liiolalion or tat lure to comply w•th a raw or regula lion. 

(~) D•spos1tion of the matler by consent or compromise if the proceeding could haw led to any or the outcomes listed 1n paragraphs (bJ(1) 
through (3) of this subsection (but see paragraplls (c) and (d) of this subsecUon); or 

(5) Not covered by pai agraphs (b)(1) through (4} of this subsection. but where the under1ying alleged contractor m1sconduct was the same 
as t!lat wnich led to a different proceeding whose costs are unallowable t>y reason of paragraphs (b)(l) through (4) of this subsection. 

(c}(1) To the extent they are nol otherwise unallowable. costs incurred In connection with any proceeding Under paragraph (b) ot this subsection 
comm.enced by lhe United States that is resolved by consent or compromlse pursuant to an agreement entered into between the contractor and the 
United States. and wtuch are unallowable solely because of paragraph (b) of this subsection, may be allowed to the extent spedfically provided in 
such agreement 

(2} In the event of a setUeme.nt or any proceeding brought by a third party under the False Claims Act in whicl'lthe United States did not 
Intervene. reasonable costs inwrrad by the contractor in connection w11h such a proceeding, that are not otherw1se unallowable by regulation or by 
separate agreement with the United States, may be allowed If tile contracting officer, In consuttahon with his or her legal advisor, determines that 
there was very tittle likelihood that the third party would !lave been successful on the melits. 

(d) To the extent that they are not otl'lerwise unaltowa.ble, costs Incurred In connection wltl'l any proceeding under paragraph (b) of this 
subsection commenced by a State. local, or foreign oo~rnmenl may be allowable When lhe contracting officer (or other official specified In agency 
procedures) determines. that the costs were Incurred either: 

(1) As a direct result of a specific term or cond1tlon of a Federal contract; or 
(2) As a result of compli.ance with speci1\c wntten dlr~;~ctlon of the cognizant contracting officer 

(e) Costs inaJJTed In connection with proceedings described in paragraph (b) of !his subsectiOn, but which are not made unallowable by that 
paragraph. may be allowable lo the extent that: 

(1 ) The costs are reasonable tn relation to the act111ities required to deal ~ill! the proceeding and the underlying cause of action: 
(2) The costs are not otherwise recovered from the Federal Government or a third pat1y, eilher directly as a result of the proceeding or 

otherwise; and 
{3) The percentage of costs allowed does not exceed the percentage determined to be appropriate considering lhe complexity of 

procurement litigation, generally eooepted prindples gpvernlng the award of legal fees in ehiil actions Involving lhe United States as a party, and 
such other raaors as may be appropnate. Such percentage shall not el!~ed ao percent. Agreements rea.cl'led under paragraph (c) of this 
subsection shall be subject to this Umitatioo. If, however, an agreement described in paragraph (c}(l ) of this subsection expliCitly states tl'le amount 
of otherwise au.owabte 11'1CUITed !e9aJ fees and limits the allowable recovery to 80 percent or less of the staled legal fees. no additlonalllmitation 
need be. applied. The amount of reimbursement allowed for legal costs in connection ~lth any proceeding described In paragraph (C)(2) of this 
subsection shall be deteiTilined by the cognizant cootJactlng officer, but shall not exceed 80 percent of otherwise allowable legal costs incurred. 

(f) Costs not covered elsewhere in this subsection are unallowable if Incurred In connection with: 

L.l.Qj). 
(1} Defense against Federal Government daims or appeals or the prosecution of daims or appeals against the Federal Go~rnment (see 

(2) Organization, reorganization. (including merg8l's and aCQU'ISittons) or resisting mergers and acquisitions (see also illO!I-27). 
(3) Defense of antitrust suits. 
(4 ) Defense of Sl.llts brought by employees or ex-employees of the contractor under section 2 of the Major Fraud Ace ol 1988 where lhe 

contractor was found liable or seiUed 
(5) Costs of legal, accounting, and consultant sel'l!ices and directly associated costs incurred in connection w1th the defense or prosecu110n 

of lawsuits or appeals between contractors arlsl~ from either-

oflic:er. or 

(]) An agreement or contract conceming a teaming aJrangement. a joint venture, or similar arrangem~nt of shared interest; or 
(ii) Dual sourcing. coproduction, or simflar programs. are unallowable, except when-

(A)Incurred as a result of compliance with specific tenns and conditions of the contract or written instructions from lhe contracting 

(B) Wlen agreed to in wotiog by ltle contracting officer. 
{6) Patent 1nlringement litigation, unless otherwise provided for in the contract 
(7) Representation of, or assistance to. IMiv1dua1s, groups, or tegal entitles whichltle contractor Is not legally bound to provide, arising from 

an action where the paniclpant was convicted of violatlon of a law or regulellon or was found liabl& en a dvil or administrative proceeding. 
(8) Protests of Federal Government soiJalatJons or contract awards. or the defense against protests of suet! sohcitahons or contract awards. 

unless the costs of defending against a protest are lncurrad pursuant to a written request from the cognizant contractlflg officer. 
(g) Costs which may be unaUowable under 31 :?O!H Z, including directly associated costs, shall be segregated and accounted for by the 

contractor separately During the pendency of any proceeding covered by paragrapn (b) and paragraphs (1){4) and (1)(7) of this subsection, lhe 
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contracting officer shall generally w•thhol<l payMent of such costs However. if in the best interests of tne Governmenl. ll~e con1rac11ng olf1cer may 
provide for condihonal payMent upon prov1S10n of adequate security. or other adequate assurance. and agreement by the contractor to repay all 
unallowable costs. plus 1ntercsl. 1f tt'le costs are subsequently determmed to be unallowable 

31.205-48 Research and development costs. 
"Research and development." as used m rhos subsecbon. means the type of technical effort described 10 11 2!•', 1 :~ out sponsored by a grant or 

required in the perlormance of a contract \Nhen costs are incurred in excess of either the price of a contract or amount of a grant for research and 
development etfort the excess is unallowable under any other Go11ernment contract. 

31.205-49 Goodwill. 
Goodwill, an unodentif•abte intangib'e asset originates under ltle purchase mett:oo of accounting for a business combination when the price 

paid by the acqUiring company eKceeds the sum of the ldenliflabte indi111clua1 assets acquired less liabilities assumed. baseCI upon their fair values 
The excess 1s commonly referreCI to as goodw1JI Goodwill ITlay anse from the acquisition of a company as a whole or a pon.on thereof. Aoy costs 
for amortization. expensing. write·off. or wnle-down of goodwill (t:owever represented) are unallowab!e. 

31.205-50 [Reserved) 

31.205-51 Costs of alcoholic beverages. 
Costs of alcoMiic beverages are unallowable 

31.205-52 Asset valuations resulting from buslnees combinations. 
(a) For tang;ble cap,!al asset$. when tt:e purchase method of accounttog for a business combination is used. whether or not the centrad or 

subcontract is subrect to CAS. tt:e allowable Cleprec•at•on aM cost of noney shall be baseCI on tt:e capttahzed asset values measurco and 
ass1gned on accordance w!lh 48 CFR 9904 404·50(d), if allocable reasonable. ana not otherwt:;e unallowable 

fb) For ontangible capital assets when the purchase method of accounting for a tJus•ness olmbinahon IS used al:owable amor1•zat•on and cost 
of Money sr:all be hmoted to the total of tt:e aMounts that wouid have been allowed had \he comb:nat.on not tailen place 

!st:a;ifW IWjlf:JPW 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 

To: 

Subject: 
Attachments: 
Signed By: 

Please see attached CMR. 

Regards, 

Meredith 

Murphy, Meredith K Ms OSD A TL 

Monday, January 07, 2013 3:SS PM 
Maskew, Karen 0 DLA CIV ACQUISITION (b)(S) 
ASSTSECNAV RDA WASHINGTON DC, D~AS'='N~A~(~b):-;::(6~) ---......a...;;....;;....;..;;.;..;.:.~ Bowman, 

Susan E CIV USAF SAF/GCQ; Dina Jeffers; Evelyn-Bellamy, Tatia M.; Greg Snyder; Kerry 

Pilz; Laura Welsh; leigh Pomponio; leslie Deneault DAU; Lincoln, Aaron B.; LtCol Ronnie 
Doud; Marilyn Chambers; Michele Pavlak; Neilson. Linda. SES, OSO-ATL; Nichols, Teka 
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Low; Thompson, John A CIV Dept of Navy, ASNRDA AGC; l(b)(6) I 
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New DFARS Case 
2013-0010 New Case CM~ 010713.dotx; 2013-DOlO_Section 827.docx 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Subject: 

Attachments: 

Signed By: 

Murphy, Meredith K Ms OSO ATL 
Monday, January 07, 2013 2:50 PM 
Ross. Sandra, Ms. 050-A TL 
New OFARS Case 2013-0010. Enhancement of Whistleblower Protections for Contractor 
Employees 
2013-00lO_Section 827.docx; 10 USC 2409, as amended by section 827.docx; 10 USC 
2324k, as amended by section 827.docx 

l(b )(6 ) I 

Welcome back, Sandy. OARS has a gift for you; we have a new DFARS case, OFARS 2013-0010, subject as above. I'm 
attaching section 827 of the NOAA for FY 2013, which this case will implement. I'm also attaching 10 U.S.C. 2409 and 
2324k, with the changes made by section 827 underlined. That's about as far as I've gotten so far, but it's only Monday. 
I tentatively said we'd work this as a staff case, but I'd like your input as to whether it should be assigned to a DFARS 
Committee (suspension, debarment, and business ethics?). 
Happy new year, 
Meredith 
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INITIAL REGULATORY FLEXIBILITY ANALYSIS 
DFARS Case 2013-0010 

Enhancement of Contractor Employees Whistleblower Protections 

This Initial Regulatory Flexibility Analysis (IRFA) has been 
prepared consistent with 5 U.S.C. 603. 

1. Reasons for the action. 

DoD is proposing to amend the DFARS to implement amendments 
to the existing protections for contractor whistleblower 
employees. 

2. Objectives of, and legal basis for, the rule. 

This action is necessary because of amendments made by 
section 827 of the National Defense Authorization Act for Fiscal 
Year 2013. Section 827 amends.10 u.s.c. 2409 and 10 u.s.c. 
2324(k), making the changes applicable to DoD and NASA. Each 
agency is amending its FAR supplement. This IRFA pertains only 
to the DFARS proposed rule. DFARS case 2013-D010 proposes to 
make revisions to DFARS subpart 203.9, "Whistleblower 
Protections for Contractor Employees." This DFARS subpart 
covers the policy, procedures for filing and investigating 
complaints, remedies, and the prescription for the clause at 
OFARS 252.203-7002, entitled "Requirement to Inform Employees of 
Whistleblower Rights." 

3. Description of and estimate ,of the number of small entities 
to which the rule will apply. 

The rule will apply to all entities, small as well as 
large, at the prime contract and subcontract level. However, 
not all entities will have a situation occur that requires an 
employee to use the whistleblower provisions. Given that a 
whistleblower employee may work for any size business, the 
impact on small businesses is directly associated with the · 
number of whistleblowers it employs. There is no way to predict 
this number in advance. Ho~~ever, a small entity could be 
impacted by a whistleblowe.r employee either as a Government 
prime contractor or subcontractor. In addition, the impact on 
an entity is directly related to the seriousness of the alleged 
wrongdoing. 

4. Description of projected reporting , recordkeeping, and other 
compliance requirements of the rule. 

1 
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There are no reporting requirements associated with the 
proposed rule. However, a firm accused of retaliating against 
an employee whistleblower is likely to be required to furnish 
human resources documentation to disprove the accusation. This 
documentation, however, would only be required in the course of 
an investigation of the accusation, not as a result of a 
contract clause. 

5. Relevant Federal rules which may duplicate, overlap, or 
conflict with the rule. 

The rule does not duplicate, overlap, or conflict with any 
other Federal rules. 

6. Description of any significant alternatives to the rule 
which accomplish the stated objectives of applicable statutes 
and which minimize any significant economic impact of the rule 
on small entities. 

None. Because of the terms used in the statute, DoD is 
unable to exempt small entities or to establish a dollar 
threshold for coverage. Regardless of the size of the business, 
a whistleblower employee must be protected from retaliation by 
his/her employer. 
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AGDCYr Defense Acquisition Regulations System, Department of 

Defense (DoD) . 

ACTIOIJ: Propo•ed rule . 

SOIIIlARYr 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor and succontractor 

employees. 

DATBSr 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Ia•ert date 

60 day• after date of publication ia the PBDIRAL RBG~STBR], to 

be considered in the formation of a final rule . 

A1TINIJON• THIS IS A ( 0"TID£H11AL I)WJIDA ~ APfD Pll£.Dt:ClSJONAI. D£n:HS& ACQtliSITI()'If 
UC1ll.ATIO!'o~ SYSTD« DOC\,')UHT, ... OlttTED FROM UNAVTIIOIUUO OIM:LQSUU P\IUUAIO' TO TO 
I"ADJ)()M CW ll'IPOR.'IAT10~ AC'r AAO OTlf£11 LEGAL AIJTHOIIJTUS. TlUS OOCV~ Slt-\11 '0T It: 
OISTlUIIU'RD 0\TJSIDI: A\fT'ROIUUO RliUMAJCINC CHAA."':LS WITHO\Tr Tlft: PIUOII AI'PilO\A.L. 011 A 
RUQ;SVITATlVE 011 TAJ: oom. l ACQUl ffi<»> UGUU.TIONS SY~ rr YOO RAVE u.a:JVED THIS 
DOC'U1IUNT ll'l I:IUlOIII.. YOO MAY I'IOT UAI>. COPY. OIST'IWIUTE. OR USE TBE ~ 011 INPORMATlOI'f 
CONTAIN'ED TJO:a.t:J:N. nrannautOU. YOU MUST IMMEDIATELY NOTIJ'Y Til"& SOfOflt aY ADLY l.'ICAII. 011 
OTKIR !~titANS APfD THIJ'f OflLETl Oil OUTIIIOY ALL COI'W Of 111:& I:IOCliMPT. 

ANY DISTJUIIIDON Of TWS DOCVMI!fi M\1U CO!fiAIN IBIS LICV.lh 
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ADDRKSSBS r Submit comments identified by DFARS Case 2013-0010, 

using any of the following methods: 

o Regulations.gov: http://www.regulations.gov. Submit 

comments via the Federal eRulemaking portal by entering ~oFARS 

Case 2013-0010• under the heading ~Enter keyword or 10• and 

selecting •search.• Select the link •submit a Comment- that 

corresponds with •oFARS Case 2013-0010.• Follow the 

instructions provided at the •submit a Comment• screen . Please 

include your name, company name (if any). and ·oPARS Case 2013 -

DOlo• on your attached document. 

o B-mail : dfarseoad.mil. Include DFARS case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372-6094. 

o Hail: Defense Acquisition Regulations System, Attn : Ms . 

Meredith Murphy, OUSO(AT&L)DPAP/DARS, Room 38855, 3060 Defense 

Pentagon, washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http://www.regulationa.gov, including any personal information 

provided. To confirm receipt of your comment(s), please check 

www.regulationa.gov, approximately two to three days after 

AURf[!O!f 'TillS IS A CO!'mDf.HT1Al., ot:la&IL\TI\~ 1\.'l> ~DEClSIOI'IAL DUViS& ACQllbiTIO"' 
UCULATIONS SYSTEM DOCUMENT, Plt01'1X:TQ) fttOM UNAUT1IQilll.IU) DlSC'LOSUU P\IIUIUAIIIT TO TD 
F1lUDOM 0' II'IFOIU4AT10"1 Acr AIIID ~ L£CAL AO'T80UTtU. l tn OOCUMJ:HT lillA.LI. IIIOT 8£ 
OISTlUMITID Ot1T'SIDt: AliT'ROtUUD llU1.£MAICil'IC ~"ELS WITBOUT Till! PIUQa AI'PitOVAL or A 
llll'tWIL"'TATlV£ or T81t OU'INS£ ACQ\ITSmON UGUlATlQiiiS IYSTDI. IF YOO RAY£ ll£CUVI:D T1US 
OOC\1MDn' 11'1 oaoa. YOU MAY !'tOT MAD, COI"l, D\ST1llaUTE. oa CSE TO OOC'\JME."'T OR J.liiJ'OaMATIO-. 
CONTAtnD T-.1'1. ntllTlli:'RMOU:, YOU M\JST OIMEDtAT£.LY N011FY T'IU SCNDD 8Y lltPI.Y DtAIL Olt 
OTili!:M ~~ ,tUIID TMIN OF~E OR DISTIIOY ALL COPIES Of' TilE DOCUMf.NT. 

AHX DIITIJitmON Of TWS DOCIIMI!'ff MUST cot!TAIN JBU L(G£/1D 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) . 

FOR FURTHBR INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 57!-372-6101.• 

SUPPLD.BNTAR.Y INFORMATION: 

I. Backg~ound 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112~239, enacted January 4, 01 )_, effective 180 days after 

enactment . Section 927, entitled "Enhancement of Whistleblower 

Protections for contractor Employees ,• made extensive changes to 

10 u.s.c. 2409, entitled -contractor employees: protection from 

reprisal or ~scloiiUr~ . • Paragraph J9'l of section 827, which 

amended paragraph (k) of 10 u.s.c. 2324, entitled •Allo.able 

coats under deferwe contracts, • will be addressed under a 

separate DFARS ca••· 

AIT£NT!ON; Tun; lS A CONI'JDENTIAL. DI:LIBERATTVI!, A.'W P1lf:..OEClSIO'iAL Of. H .NSF. ACQUISITION 
R£GI.fi"'TIO'IS :VSTKM DOCtJlltF. T, f'IIOTECTED fltOM IJNAUTHOIUz.tll) OlSC'UlSUlU: PUQS\IANT TO Tlll 
J'll[F..O()M OP INJ'ORMATIOI'C ACT AND OTliER LF..GAL AUTHOiliTTitS. TliiS OOCUMU.T SHALL NOT 8& 
OISTRIB\JTUI OUTSW£ AUTUORJZ.£0 Rl.lt.EMAJCINC CHAI'INl:LS WTTHOUT Tl££ P1UOR APPROVAL OF' A 
IIF.PRJ'.SENTATIV'£ OF TKJ! DUENSI£ ACQUISITION REGUU1"10NS SYSTEM. IF' YOU RAVE llt:Ct:rvt:D THIS 
J)()(;IJM&i'(r IN ERROR, YOU MAY NOT READ1 OOPY, DISTRJBUT£, OR USE TH"£ DOCIJM&Nl' Oil 11'11-'0ttMATION 
CONTAINED Tlf£ 1lt1N. f"URTH£RMOA£, YOU MUST IMMEDIA1't;t,y NOTIJ>'Y TliE SENDER IIY RULY EMAIL OR 
O'nll:R 1\ft:ANS AND TJIEN DEL£T£ OR DESTROY ALl.. COPili:S OF TK£ DOCUM.£.NT. 

ANY Dllf1lWIUJ!ON Of THIS DQCUMt:NT MUST CONTAIN IWS U 'CEND, 
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,This is being addressed in DFARS Case 2013-0022, Allowability of "':-<· '!~l'cntNatl!lald 
1{ ......... : ~ fW.h: fl' 

Legal Costs for Whistleblower Proceedings.] Section 827 of the 

NOAA for FY 2013 created a standalone statute for DoD that is 

not dependent on the PAR coverage. The DoD contractor 

whistleblower rules are based on an independent statute that 

applies only to Title 10 agencies . 

pection 828, Pilot Program for &nhancement of Contractor·-·--···-

Whistleblower Protections. of the NOAA for FY 2013 will be 

implemented in the FAR, see FAR Case 2013-015. section 828 

establishes a •pilot program~ (4-year program) to provide 

enhanced whistleblower protections for employees of civilian 

agency contractors and subcontractors for the next four years 

and suspend FAR 3.901 through 3.906. The FAR will also 

incorporate sections 827(g) and 828(d) of the NOAA for FY 2013 

(Pub. L. 112-239). Section 827(g) amends 10 u.s.c. 2324{k) and 

section 828(d) similarly amends 41 u.s.c. 4310 to address legal 

costs incurred by a contractor in connection with a proceeding 

commenced by a contractor employee submitting a complaint under 

the applicable whistleblower section (10 u.s.c. 2409 or 41 

ATitNIIO:S: mJS I ' A COI'fl'lDEHTIAl. DEUBERATI\11:, AI'ID 1'1t£-DEClSIONAI.. DUl?.NSt: ACQ\IlSfTIOI'I 
RECUl.ATIO,.,S SYSTEM DOC\IME.NT, PROTECI"ED fROM UNAUTIIORIUO OISCLOSURt; PURSUANT TO TllR 
FR&EOOM OF INFO:RMATION AO Al'ID OTHER LEGAL AUTIIORITIES. TmS DOC\IM£NT SHALl.. NOT IR 
DISTIUIIUTED 0\JTSJDE AUTIJOJUZED RULEMAKINC CHANI'IlttS WITBOUT Tlllt PRIOR APP1t0VA.I.. OF A 
ll£1'1ttS£NTATIVIt or THE D£fl:pjS£ ACQUISITION RECUI,ATIONS SYSTEM. I' YOU HAVE AECEJVED TJIJS 
I)()Cl1li(ENT lN ltRROR, YOU MAY NOT READ, COPY, lliSTRJBUTE, OR USE THE OOCUMJI:NT Olk INl'ORMAT14lN 
CONTAINED THEREIN. t"'URTJIERMOR& YOU MUST IMMEDIATELY NOTIFY Til£ !>'ENDER IV R.EJ'LY EMAI.L OR 
O'Tlt.£R MEAl'IS Al'ID 'fllEN I)ELET£ OR DESTROY ALL COPIES or TU DOC\IMENT. 

A.NY IUSTJUilCIION Of I!JIS oocuMOO M UST CONTAIN IRIS LECEND, 
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U.S . C. 4712, respectively see FAR Case 2013-017 , Allowability of 

Legal Costs for Whistleblower Proceedings. 

n:. Discussion 

The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

•Whistleblower Protections for Contractor Employees.w DFARS 

subpart 203.9 implements 10 U.S.C. 2409 [, as amended. ] anel (two .... ,_ ... ---{ Formatted:Underline, Strikethrough 

prier alfteaeiflleftts too itj . ---~~--~~P.~!-:~ .. ~~~~~~---~!l~ .. P~-~!~! ...... ............... ------- Comment [M]: Please include the titles and 
~ons of the two pnor amendments. 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

entitled •Requirement to Inform Employees of Whistleblower 

Rights." 

A. Section 827 changes to 10 u.s.c. 2409. Section 827 

revised 10 u.s.c. 2409 as follows: • 

(a) (1): Amended grounds for disclosure. 

(a) (2) : Amended persons and bodies to whom disclosure could 

result in reprisal. 

l<a) (3) (A): Definition of who is deemed to have made a 

~i SC losurel See 2 0 3 . 9 0 3 ( 3 ) ...................................... __ ........................................ --:~:.~-- r :"- ?-ment--[-A7]_ :_Where __ i_s dt- is- ,-n the_ O_F_AR_S---.l" 

··.>-------------< 

AJTJ.NT!ON; TIUS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL DEFENSE ACQUISITION 
REGULATIONS SYSTEM DOCUMENT, PROTECTED FROM VNAUTBOJUUD DISCLOSVRE PURSUAI'IT TO THE 
FREEDOM Ol' INFORMATION ACT AND OTHER LEGAL AUTHORITIES. TWS DOCUMENT SHALL NOT BE 
OISTlUBUTED OUTSIDE AtrfHOR!ZEO RtrLEMAKING CHANNI:I.S WTrBOUT THE PJUOR A.PI'ROVAL OF A 
REPRI:SF.NTAT£VE OF THE DEFENSE ACQUISITION RJ:GULATlONS SYSTEM. IF YOU HAVE RECEIVED TIDS 
DOCUMENT IN ERROR, YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION 
CONTAINED TllEUIN. FURTBERMORE, YOU MUST IMM.tDIATELY NOTIFY THE SENDER BY REPLY EMAJI, OR 
OTllE.R MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. 

ANY DISJRlBVJION Of' TIDS DOCUMENT MUST CONTAIN TBJS LEGENl>· 
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I< a) (3) (B) : Prohibition against reprisal even if undertaken at 

request of a DoD or Administration officialpefiaitiea ef wfiat is ___ ... ···{ Formatted: Underline, Strikethrough 

enehuiea f£9111 tae aefiaitien ef !Fe~FisalL ............................................... ~····-
':, ........ 

Comment [At): Where IS this on lbe DFARS 
text? 

(b) (1) : Pr ovided an addit i ona l basis on which the Inspector \< >-~-~-eft--[Al-O_l_= _Piease __ - _ am_en_ded_ descn __ pt_ion-: 

General may de termine not to inves t igate . Formatted: Underline, Strikethrough 

(b) (2) (B): Provided a reporting t imeframe ~for any 

additional period for investigation. 

(b) (3): Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

{b) (4): Added a three-year time limit for bringing a complaint. 

(c}{l) (B) : Modified the types of damages that may be ordered. 

(c} (2): Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c} {4): Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c} {S): Clari'fied that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c} (6) : Stated the legal burden of proof to be used. 

AD'J:NTJON;. TBIS IS A CONFIDENI'IAL. DELIBERATIVE, AND PIIE-DECJSlONAL DEfENSE ACQUISITION 
REGULATIONS SYSTEM DOCUMENT, PROTECTED f'JIOM UNAUTHORIZED DISCLOSURE PVJlSUANT TO THE 
FREEDOM OF INFORMATION ACT AND OTHER LEGAL AUTRORJTIES. THIS DOCUMENT SHALL NOT BE 
DISTRIBUTED OUTSIDE AUTHORIZED RULEMAKING CHANNELS WlTHOUT THE PRIOR APPROVAL OF A 
REPRESENTATIVE OF THE DEFENSE ACQUISlTTON REGULATIONS SYSTEM. IF YOU RAVE R.EC£1VED TBJS 
DOCUMENT IN ERROR, YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION 
CONTAJNED THEREIN. t"URTBERMORE, YOU MUST L"'MEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR 
OTHI:.R MEANS AND THEN DELETE OR DESI'ROV ALL COPIES OF TliE DOCUMENT. 

ANY DIS1JUIUTIQN OF TWS 00CtJM1M MUST CONTA!l'! TWS LEGENQ. 
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(c) (7) : Prohibited any waiver of the rights and remedies in the 

statute. 

(d) Added a new requirement to notify employees of their right• 

and remedies. 

(e) : Created an exemption for elements of the intelligence 

community. 

(g) (6): Added a definition of •abuse of authority.• 

The statutory changes to 10 u.s.c. 2409 made by •ection 827 

are proposed to be implemented in DPARS subpart 203.9. The 

statutory changes to 10 u.s .c. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DPARS 203.900, scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definitions of •abuse of authority• and •reprisal• are 

recommended additions to DFARS 203.901, Definitions. 

Minimal amendments are proposed for DPARS 203.903, POlicy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

ATIRmON• TRJS IS A COI'fm)IHJIAL, OELDDATTVIl. AJ'(1) Pll£.0fX:ISIONAt. DU"'lfSE ACQti151Tl0"' 
UG\Il.ATIO"'S SYSTOI OOC'lJMI7'IT, PROT'I:CrD f1IQM IJNAlJTR()IUZEI) DdCI..O&UU P'UMUANT TO TBI 
ru.DOM Or ll'i'rotlMATION ACT AlfD OTRD UCA1. AIJ11IOilJTIU TillS I)()CUMVIT SRAI.L lo!OT 8& 
DIS11Uatrrm OVT'SIDE AUTHORIZI:D flUl.IMAJQNC C8ANl'fiLS WITIIOVT TH£ raJOR A.I'PttOVAt. Oft A 
ll!PRUENTATIVI: Of THE OE~ft AC'Q(IlSlftol'l RECULAnONS SYSTEM. II' YOU 8AVII: UCEJVm THIS 
OOC'll~ ll'l IDUlOil, YOU MAY NOT fl.ltAD, COPY, DISTflDl!n. OR USE THE DOCUMOIT OR lNPQRMATION 
CONTAJNIO TJOI'JlllN. nJRTJr£RMOU, YOU MUST IMMJ:DlATJtJ.Y NOTIFY THE SENDER BY R.£PI.Y FMAIL OR 
onrt:a MEANS AlfD TH'&N Dlti.BTI OR DUTROY AlJ. CO"U or THE OOC\I'MlNr. 

AHX DlmJitmON Of TillS DOC1lMIIfi MUST CONTAIPC TillS l.f.CErfD. 
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to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and ert.ai~ c:on~~~-'?-~.?X ... ?.fi' .. ~~~~~~~~~~?.! .. ~~-9-~.!!1-~~~--~~~~~~~~~-- ?.!. --~:·· :::-[A.UJ: WhyiSdlowml"-n" ·---.. >-----------< 
employees. In addition, the proposed changes to this section c-...t[A12]:'Thtl-.s·cena~n"hMI:>eoll 

added becouee Ollly some, n01 al~ IIOIIII1IC!« or 

would include a clarification of what constitutes a 

"disclosure.• 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.90S is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not. 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoE> Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at D'FARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. Paragraph {h) of section 827 provides 

that nothing in the new law may be construed to provide any 

rights to disclose classified information not otherwise provided 

AJTE!'!JION; lUIS IS A COI'InDENTJAL, DELIBEJtATIVI:, AND PR£-DI::CISIONAL DJ!l'VtSE ACQUISITlON 
ll£Clll.AliONS SYSTitM DOCUMENT, PROTECTED FROM UNAtJnJORJU:l) DISCLOS11U P'URS\IAJ'CT TO THE 
··R&t:DOM OJi' INFORMATION ACT AND OTHER I.EGAL At:rriJORJTt£S. THJS DOCUMENT SHALL NOT 11.£ 
biSTRIBtJT t:D OUTSIDE A\JTDOlUZ.Eb RULEMAKING CHANNELS WITHOUT TO£ P1UOR AJ'PROVAL OF A 
REJ'Il£StNTA TJ\IE OF TJJE DEFENSE ACQUISITION REGUlATIONS SYSTEM. If YOU HA \IE .RECEIVED THIS 
DOCt/MENT IN ERJIOR. YOU MAY NOT READ, COPY, DISTRIBUT£. OR USE TilE DOCUM:£NT OR lNt'ORMATION 
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by law. This important caveat has been included in a new 

section 203.907, entitled ftClaesified information.ft 

The clause prescribed at DFARS 203.970 is 252.203-7002, 

Requirement to Inform Employees of Whistleblower Rights . The 

proposed rule would amend the clause to apply to subcontractors 

the specific requirement to inform employees in writing of their 

whistleblower rights. In addition, the written notification of 

employee vhistleblower rights and protections would be required 

in the predominant native language of the workforc . 

III. Executive Orders 12866 and 13563 

Executive Orders (B.O.s) 12866 and 13563 direct agencies to 

assess all coste and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity} . B.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs. of harmonizing rules, and of 

promoting flexibility. This is a significant regulatory action 

and, therefore, was subject to review under section 6(b) of E.O. 
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12866, Regulato.ry Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 U.S.C. 804. 

IV. Regulatory Flexibility Act 

DoD does not exPect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, 5 u.s.c. 601, et 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 

whistleblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors' rights and the remedies available to their 

~mployee . _____ !!~~~~~-~-!---~--J~-~~~~:1:--~~~~~~-?.~ .. !.!~~-~~-~-~!~r .. ~~~Y.~~-~-----~-:::· · 
has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NOAA) for Fiscal Year (FY) 2013. 

Section 827 of the NOAA for FY 2013 amended 10 U.S.C. 2409 and 

1 0 U.S . C. 2324 (k) . , !ftalcia~ the Section 827 changes are 
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its FAR supplement to incorporate these provisions . This IRFA 

pertains only to this DFARS proposed rule. This rule proposes 

to make revisions to subpart 203 . 9, ~Whistleblower Protections 

for Contractor Employees . • The subpart covers the policy, 

procedures for filing and investigating complaints, remedies , 

and the prescription for the clause at DFARS 252 . 203-7002 , 

entitled •Requirement to Inform Employees of Whistleblower 

Rights . " 

The rule will apply to all entities, small as well as 

lar ge , at the prime contract and subcontract level . Howeve r , 

not a l l entities will ha¥e-have a situation occur that requires 

an employee to use the whist l eblower provision~ se~pleyees . 

Given that a whistleblower employee may work for any size 

business, the impact on small businesses is directly associated 

with the number of whistleblowers it employs. There is no way 

to predict this number in advance. However, a small entity 

could be impacted by a whistleblower employee either as a 

Government prime contractor or subcontractor . In addition, the 

impact on an entity is direct ly related t o the seriousness of 

the alleged wrongdoing . 
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There are [no] ao !iaimell ~~~:::-t:~n~ .. ;:~-~~-~-~_1!1-~~-~~- ass~~~~~~~-... ---.. \····· 
.. 

with reporting of the wrongdoing as stated in t he proposed rule. \-.. 
·< 

Hmte'>·er , ~ firm accused of retaliating against an employee 

whistleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation of the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or est.ablishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from s.mall entities concerning 

the existing regulations in subparts affected by this rule in 

accordance w!th s u.s.c. 610. Interested parties must submit 
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such comments separately and should cite 5 U.s.c. 610 (DFARS 

Case 2013-0010), in correspondence. 

v. Paperwork Reduction Act 

The rule does not contain any information collection 

requirements that require the approval of the Office of 

Management and Budget under the Paperwork Reduction Act {44 

U.S.C. chapter 35). 

List of Subject• in 48 CPR Part• 203 and 252 

Government procurement. 

Manuel Quinones, 

Editor, Defense Acquisition Regulations System. 
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AC~UISmON. 
Tt:CHHOLOG Y 

AND LOGISTICS 

OFFICE OF THE UNDER SECRETARY OF DEFENSE 
.3000 DEFENSE PENTAGON 

WASHINGTON. DC 2030t-3000 

ACTION MEMO 

March 18.2013 

.FOR: DIRECTOR, DEFENSE PROCUREMENT AND ACQUISITION POLICY 

FROM: Deputy Director, Defense Procurement and Acquisition Policy, for the D~1 
Acquisition Regulations System 

SUBJECT: Amendment to the Defense Federal Acquisition Regulation Supplement (DFARS 
Cases 2012-0054 and 2013-0010} 

• Request approval to publish one draft final DFARS rule andsne,draft proposed DF~RS rule. 
A summary of the rules is at Tab A. TABs B through C 1 are the draft DF ARS changes and 
Federal Register notices. 

• The draft final rule at TAB B J>rovides guidance relating to the release of fundamental 
research information. The dra'ft proposed rule at TAB C implements statutory amendments 
to whistleblower protections for contractor employees. DoD does not expect these rules to 
increase cost to the Government or contractors. 

RECOMMENDATION: Approve publication of the draft final and proposed OF ARS rules. 

COORD1NA TIO~o;1~~\ 
11 

DECISION: ~Approve: 
_____ Disapprove: 

_____ Other: ______ _ 

Attachments: 
As stoted 

Prepared by: ManueJ Quinones/DPAP/DARS/571-372-6088/USA001607-13 



(Billing Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR Parts 203 and 252 

RIN 0750-AH97 

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Whistleblower Protections (DFARS Case 2013-DOlO) 

AGENCY: Defense Acquisition Regulations System, Department of 

Defense {DoD) . 

ACTION: Proposed rule. 

SUMMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor employees. 

DATES: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Insert date 

60 days after date of publication in the FEDERAL REGISTER] , to 

be considered in the formation of a final rule. 
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ADDRESSES' Submit comments identified by DFARS Case 2013-0010, 

using any of the following methods: 

L: t t ;; : I I 'tl'tl'""'. reg u 2_ at inn:-; . 9_~-~-~. Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013-0010" under the heading "Enter keyword or ID" and 

selecting "Search.'' Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-0010." Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (lf any), and "DFARS Case 2013-

DOlO" on your attached document. 

0 " . ' 1:,-!lld]L: Include DFARS Case 2013-0010 in the 

subject line of the message. 

0 i··a.-.:: 571-372-6094. 

o t·1a j 1 : Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 3B855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

t_t:,::'/·~.-·.-:·.-:_: __ !_!__~G~.lat~ons.q-.:-.-, including any personal information 

provided. To confirm receipt of your comment(s), please check 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) . 

FOR FURTHER INFORMATION CONTACT; Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 38855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101." 

SUPPLEMENTARY INFORMATION: 

I. Background 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112-239, enacted January 2, 2013). Section 827, entitled 

•Enhancement of Whistleblower Protections for Contractor 

Employees," made extensive changes to 10 U.S.C. 2409, entitled 

"Contractor employees: protection from reprisal or disclosure." 

Paragraph (g) of section 827, which amended paragraph (k) of 10 

U.S.C. 2324, entitled "Allowable costs under defense contracts," 

will be addressed under a separate FAR case. 

II. Discussion 
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-
The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

"Whistleblower Protections for Contractor Employees." DFARS 

subpart 203.9 implements 10 U.S.C. 2409 and two prior amendments 

to it. The subpart covers the policy, procedures for filing and 

investigating complaints, remedies, and the prescription for the 

clause at DFARS 252.203-7002, entitled "Requirement to Inform 

Employees of Whistleblower Rights." 

A. Section 827 changes to 10 U.S.C. 2409. Section 827 

revised 10 U.S.C. 2409 as follows: 

(a) (1) Amended grounds for disclosure 

lal (2) Amended persons and bodies to whom disclosure could 

result in reprisal. 

(a) (3) (A) Definition of who is deemed to have made a 

disclosure. 

(a) (3 I (B) Definition of what is excluded from the definition 

of reprisal. 

lbl Ill, Provided an additional basis on which the Inspector 

General may determine not to investigate. 
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(b) (2) (B)' Provided a time line for any additional period for 

investigation. 

lbl 13 I, Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4) Added a three-year time limit for bringing a complaint. 

(c) (1) (B): Modified the types of damages that may be ordered. 

I c I I 2 I ' Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4 I ' Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

I c I Is I , Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c) I 6) Stated the legal burden of proof to be used. 

(c) I 7) Prohibited any waiver of the rights and remedies in the 

statute. 

(d) Added a new requirement to notify employees of their rights 

and remedies. 
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(e) : Created an exemption for elements of the intelligence 

community. 

(g) (6): Added a definition of "abuse of authority." 

B. Proposed Changes to DFARS 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 U.S.C. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definitions of "abuse of authority• and "reprisal" are 

recommended additions to DFARS 203.901, Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and certain contractor or subcontractor management officials or 

employees. In addition, the proposed changes to this section 
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would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. The clause prescribed at DFARS 203.970 

is 252.203-7002, Requirement to Inform Employees of 

Whistleblower Rights. The proposed rule would amend the clause 

to apply to subcontractors the specific requirement to inform 

employees in writing of their whistleblower rights. In 

addition, the written notification of employee whistleblower 

rights and protections would be required in the predominant 

native language of the workforce. 
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III. Executive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is not a significant regulatory 

action and, therefore, was not subject to review under section 

6{b) of E.O. 12866, Regulatory Planning and Review, dated 

September 30, 1993. This rule is not a major rule under 5 

u.s.c. 804. 

IV. Regulatory Flexibility Act 

DoD does not expect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601, et 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or polic:es nor creates a 
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whistleblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors' rights and the remedies available to their 

employees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NDAA) for Fiscal Year (FY) 2013. 

Section 827 of the NDAA for FY 2013 amended 10 O.S.C. 2409 and 

10 U.S.C. 2324(k), making the changes applicable to DoD and 

NASA. Each agency is amending its FAR supplement. This IRFA 

pertains only to this DFARS proposed rule. This rule proposes 

to make revisions to subpart 203.9, "Whistleblower Protections 

for Contractor Employees." The subpart covers the policy, 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

entitled "Requirement to Inform Employees of Whistleblower 

Rights." 
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The rule will apply to all entities, small as well as 

large. However, not all entities will have whistleblower 

employees. Given that a whistleblower employee may work for any 

size business, the impact on small businesses is directly 

associated with the number of whistleblowers it employs. There 

is no way to predict this number in advance. However, a small 

entity could be impacted by a whistleblower employee either as a 

Government prime contractor or subcontractor. In addition, the 

impact on an entity is directly related to the seriousness of 

the alleged wrongdoing. 

There are no reporting requirements associated with the 

proposed rule. However, a firm accused of retaliating against an 

employee whistleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation of the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF A REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY THE SENDER BY REPLY EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

Page 10 of 12 TABCl 



entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 U.S.C. 610. Interested parties must submit 

such comments separately and should cite 5 U.S.C. 610 (DFARS 

Case 2013-DDlO), in correspondence. 

V. Paperwork Reduction Act 

The rule does not contain any information collection 

requirements that require the approval of the Office of 

Management and Budget under the Paperwork Reduction Act (44 

U.S.C. chapter 35). 

List of Subjects in 48 CFR Parts 203 and 252 

Government procurement. 

Manuel Quinones, 
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Editor, Defense Acquisition Regulations System. 

AUENTION: THIS IS A CONFIDENTIAL, DEliBERATIVE. AND PRE~DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUM.ENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 
INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OFA REPRESENTATIVE OF THE FEDERAL 
ACQUISITION REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IS ERROR, YOU MAY NOT READ, 
COPY, DISTRIBUTE, OR USE THE DOCUMENT OR INFORMA TtON CONTAINED THEREIN. FURTHERMORE, YOU MUST 
IMMEDIATELY NOTIFY 'THE Se4DER BY REPLY EMAIL OR OlliER MEANS AND THEN DElETE OR DESTROY ALL 
COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

Page 12 of 12 TABCI 



DARC Agreed 
02/20/'2013 

OFARS Case 2013·0010 

Enhancement of Contractor Whistleblower Protections 

Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES ANI> PERSONAL 
CONFLICTS OF INTEREST 

SUBPART 203.9--WHISTLEBLOWER PROTECTIONS FOR CONTRACTOR 
EMPLOYEES 

203.900 Scope of subpart. 

( (a) )This subpart implements lO U.S.C. 2409 as amended by [s)Section 846 of the 
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 11 0-18 t )(,)-MEl 
(s]Section 842 of the National Defense Authorization Act for Fiscal Year 2009 (Pub. L. 
1 10417)(, and section 821 of the National Defense Authorization Act for Fiscal Year 
2013). 

( (b) This subpart does not apply to any element of the intelligence community, as 
defined in section 3(4) of the National Security Act of 1947 (50 U.S.C. 40I(a)(4)). 
This subpart does not apply to any disclosure made by an employee of a contractor 
or subcontractor of an element of tbe intelligence community if such disclosure-

(1) Relates to an activity or an element of the intelligence community; or 
(2) Was discovered during contract or subcontract services provided to an 

element of the intelligence com_munity. 

203.90 I Definitions. 
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''Abuse of authority" means an arbitrary and capricious exercise of authority that 
is inconsistent with the mission of DoD or the successful performance of a DoD 
contract. 

uRcprisal" means discharging, demoting, or otherwise discriminating against an 
employee for disclosing information that the employee reasonably believes is 
evidence of gross mismanagement, gross waste, an abuse of authority, or a violation 
oflaw, rule, or regulation related to a DoD contract.) 

203.903 Policy. 

The following policy applies to DoD instead of the policy at FAR 3.903: 

(I) (Policy. II 0 U.S.C. 2409 prohibits contractors Jor subcontractors 
I from discharging. demoting, or otherwise discriminating against an 
employee as a reprisal for disclosing, to any of the following entities! 
listed at paragraph (2) of this section!. intorrnation that the employee 
reasonably believes is evidence of gross mismanagement of a DoD 
contract, a gross waste of DoD funds, (an abuse of authority relating to 
a DoD contract, )a substantial and specitic danger to public health or 
safety, or a violation of law!, rule, or regulation! related to a DoD 
contract (including th!! competition for or negotiation of a contract H·l 

1(2) Entities covered. I 

(i) A Member of Congress. 

(ii) A representative of a committee of Congress. 

(iii) An Inspector General that receives funding from or has 
oversight over contracts awarded for or on behalf of DoD. 

(iv) The Government Accountability Oftlce. 

(v) A DoD employee responsible for contract oversight or 
management. 
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(vi) An authorized official of an agency or the Department of 
Justice{ or other law enforcement agencyJ. 

{(vii) A court or grand jury. 

(viii) A management official or other employee of the 
contractor or subcontractor who has the responsibility to 
investigate, discover, or address misconduct.] 

1(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall he deemed to have made a disclosure.) 

(~(4)) (Contracting officer actions. )A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section 
shall forward it to legal counsel or to the appropriate party in accordance 
wilh agency procedures. 

203.904 Procedures for filing complaints. 

In addition to the procedures at FAR 3.904, any contractor employee who believes that he 
or she has heen discharged, demot~d. or other~ise discriminated against contrary to the 
policy in 203.903 may file a complaint with the DoD Inspector General. 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead of the proc~dures at FAR 3.905: 

(1) (Unless t]+he (DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition 
in 203.903(1), or has heen previously addressed in another Federal or 
State judicial or administrative proceeding initiated by the 
complainant, the )DoD Inspector General will make a deteRT.IinatioA as to 
v.•hether a complaiRl is frivolo1:1s or fnerits f~ investigatieft!e the 
complaint). 
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(2) If the DoD Inspector General determines that a complaint merits 
further investigation, the DoD Inspector General will-

(i) Notify the complainant. the contractor alleged to have 
committed the violation. and the head of the agency: 

(ii) Conduct an investigation: and 

(iii) Provide a written reporl of findings to the complainant. the 
contractor alleged to have committed the violation. and the head of 
the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the 
report addressed in paragraph (2) of this section within 180 days 
after receiving the complaint: and 

(ii) If-unable to submit a report within 180 days, will submit the 
report within the additional time period!, up to 180 days.! to 
which the person submitting the complaint agrees. 

1(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the 
reprisal, except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as required by any other applicable 
Federal law; or 

(iii) ~ecessary to conduct an investigation of the alleged 
reprisal. 

(5) A complaint may not be brought under this section more than 
three years after the date on which the alleged reprisal took place. 
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(6) The legal burden ofproofspecified at 5 U.S.C. 122l(e) shall be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.) 

203.906 Remedies. 

( 1) Not later than 30 days after receiving a DoD Inspector General repon 
in accordance with 203.905, the head ofthe agency-

(i) Shall determine whether sufficient basis exists to conclude that 
the contractor has subjected one of its employees to a reprisal as 
prohibited by 203.903; and 

(ii) Shall issue an order denying relief or shall take one or more of 
the actions specitied in FAR 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not 
issued an order within 210 days after the submission of the complaint or 
within 30 days after the expiration of an extension of time granted in 
accordance with 203.905(3 ){ii), and there is no showing that such delay is 
due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all 
administrative remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity 
against the contractor to seek compensatory damages and other 
relief available under 10 U.S.C. 2409 in the appropriate district 
coun of the United States, which shall have jurisdiction over such 
an action without regard to the amount in controversy. Such an 
action shall, at the request of either party to the action, be tried by 
the court with a jury.[ An action under this authority may not 
be brought more than two years after the date on which 
remedies are deemed to have been exhausted.! 
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(3) An Inspector General detennination and an agency head order denying 
relief under paragraph (2) of this section shall be admissible in evidence in 
any de novo action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[(4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration officia.lt unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employmcnt.f 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Infonn Employees ofWhistleblower 
Rights, in all solicitations and contracts. 

• • • * * 
252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS 
(JAN 2009[DA TE]) 

The Contractor [and its subcontractors ]shall inform its employees in writing[, in 
the predominant native language of the workforce,] of employee whistleblower 
rights and protections under 10 U.S. C. 2409, as described in [s]Subpart 203.9 of the 
Defense Federal Acquisition Regulation Supplement. 

(End of clause) 
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February 6, 2013 

MEMORANDUM FOR: DIRECTOR, DEFENSE ACQUISITION REGULATIONS 
COUNCIL 

SUBJECT: DFARS Case 2013-D010, Enhancement of 
Whistleblower Protections 

I. Case Summary. This case was opened on January 7, 
2013, and referred to the DFARS Suspension, Debarment, and 
Business Ethics Committee to draft a proposed rule to 
implement section 827, entitled "Enhancement of 
Whistleblower Protections for Contractor Employees," of the 
National Defense Authorization Act for Fiscal Year 2013 
(Public Law 112-239, enacted on January 2, 2013). Section 
827 (TAB C) made extensive changes to 10 U.S.C. 2409, 
"Contractor employees: protection from reprisal or 
disclosure," and amended paragraph (kl of 10 U.S.C. 2324, 
"Allowable costs under defense contracts." Annotated 
copies of 10 U.S.C. 2409 and 10 U.S.C. 2324(k) are attached 
(TABs D and E) . A cross-walk between the title 10 
provisions and the regulations is provided (TAB F) . 

II. Recommendation. Publish TAB A as a proposed rule with 
the Federal Register Notice at TAB B. 

III. Background and Analysis. 

The FAR addresses this subject at subpart 3.9, and the 
DoD-peculiar rules are contained in DFARS subpart 203.9, 
entitled "Whistleblower Protections for Contractor 
Employees." Section 827 applies only to DoD and NASA. 
NASA is addressing its requirements in its own NASA FAR 
Supplement case. DFARS subpart 203.9 implements 10 u.s.c. 
2409 and two prior amendments to it. The subpart covers 
the policy, procedures for filing and investigating 
complaints, remedies, and the prescription for the clause 
at DFARS 252.203-7002, entitled "Requirement to Inform 
Employees of Whistleblower Rights." 
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The FRN, at sections II.A and B, goes into detail 
regarding the requirements of each subparagraph of the 
amended 10 U.S.C. 2409 and 10 U.S.C. 2324(k). 

(1) Because the material in 10 U.S.C. 2324{k), prior 
to the section 827 amendments, was addressed in 
the FAR at 31.205-47(b), even though title 10 of 
the United States Code applies only to DoD, NASA, 
and the Coast Guard, the Committee has referred 
that portion of section 827 for separate 
implementation. 

(2) Two other subparagraphs of section 827 were 
deemed by the Committee to be more appropriate to 
FAR subpart 3.9, Whistleblower Protections for 
Contractor Employees, than to the DFARs. 10 
U.S.C. 2409(c) (4), prior to the enactment of 
section 827, was implemented in paragraph {b) of 
FAR 3.906, Remedies. FAR 3.906(b) currently 
reads as follows: 

(b) Whenever a contractor fails to comply with an order. the head of the agency 

or designee shall request the Department of Justice to file an action for 

enforcement of such order in the United States district court for a district in which 

the reprisal was found to have occurred. In any action brought under this section, 

the court may grant appropriate relief, including injunctive relief and 

compensatory and exemplary damages. 

10 U.S.C. 2409(c) (4), prior to section 827, read 

as follows: 

(4) Whenever a person fails to comply with an order issued 

under paragraph (1), the head of the agency shall file ar. 

action for enforcement of such order in the United States 

district court for a district in which the reprisal was 

found to have occurred. In any action brought under this 

paragraph, the court may grant appropriate relief, 
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including injunctive relief and compensatory and exemplary 
damages. 

DFARS subpart 203.9 does not address the types of 
relief that may be granted by a court. 
Therefore, when section 827 expanded the types of 

relief that might be provided, the FAR seemed to 
be a better location for it. The Committee 
pursued the same logic regarding the amendments 
made to 10 U.S.C. 2409{c) (S), which expand on the 
appeals process, currently addressed only at FAR 
3.906(c), not in the DFARS coverage. 

The clause at DFARS 252.203-7002 has been amended to 
apply to subcontractors the specific requirement to inform 
employees in writing of their whistleblower rights. Also, 
the written notification of employee whistleblower rights 
and protections would be required in the predominant native 
language of the workforce. 

Generally, the language that the Committee proposes to 
add to the DFARS is taken directly from the language of the 
statute. 

The Committee does not propose any changes to the 
applicability of DFARS subpart 3.9, other than the explicit 
elimination of applicability of the subpart to the 
intelligence community, as directed by section 827. 

IV. Training. A completed training form is attached (TAB 
G). 

V. Associated Impacts of the Change. 

A. A completed Data Collection form is attached (TAB H) . 
DPAP/PDI reported no electronic-systems impact of the 
proposed rule. 
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B. An initial regulatory flexibility analysis is attached 
(TAB I) . A summary of the impact on small entities 
has been included in the FRN. 

VII. Collateral Requirements. 

A. The proposed changes are not significant, but public 
comment will be requested. This is not a significant 
regulatory action pursuant to Executive Order 12866 or 
a major rule under 5 U.S.C. 804. Appropriate language 
has been included in the FRN. 

B. There are no information collection requirements 
associated with this proposed rule. A statement to 
that effect is included in the FRN. 

VIII. Concurrences. The Committee members listed below 
participated in the preparation of this report and concur 
in it. 

Signature: 

Meredith Murphy 
Chair, Suspension, De arment, 

and Business Ethics Committee 

Committee: 
Meredith Murphy, OSD/DARS (Chair) 
Sandra Ross, OSD/CPIC 
Robert Vogt, DCMA 
Mark Rivest, Army 
Noel Woodward, DLA 

Enclosures: 
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TAB A 
TAB B 

TAB C 
TAB D 
TAB E 
TAB F 

TAB G 
TAB H 
TAB I 

TAB J 

DFARS 
Federal Register Notice (FRN) 
Section 827, NOAA for FY 2013 
10 U.S.C. 2409, annotated 
10 U.S.C. 2324(k}, annotated 
Cross-walk between annotated statutes and 
regulations 
Training Form 

Data Collection/Reporting Checklist 
IRFA 
DFARS Case Checklist 
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* * * * * 

DFARS Case 2013-DOIO 

Enhancement of Contractor Whistleblower Protections 

Proposed Rule 

PART 203-IMPROPii.:R BUSINESS PRACTICES AND l)li.:RSONAL 
CONFLICTS OF INTEREST 

SUBPART 203.9-WHISTLii.:BLOWER PROTECTIONS FOR CONTRACTOR 
li.:MPLOYEES 

203.900 Scope of suhpart. 

[ (a) )This subpart implements I 0 LI.S.C. 2409 as amended by fsJ~ection 846 of the 
National Defense Authorization Act for fiscal Year 2008 (Pub. L. I I 0·181 )!,1-aOO 
(sf8ection 842 of the Nation:.~! Defense Authorization Act for Fiscal Year 2009 (Pub. L. 
llOAI7)[, and section 827 ofthe National Defense Authorization Act for •'iscal Year 
2013J. 

I (b) This subpart does not apply to any element of the intelligence community, as 
defined in section 3(4) of the National Security Act of 1947 (50 U.S.C. 401(a)(4)). 
This subpart does not apply to any disclosure made by an employee of a contractor 
or subcontractor of an element of the intelligence community if such disclosure-

(1) Relates to an acti~·ity or an element of the intelligence community; or 
(2) Was discovered during contract or subcontract services provided to an 

element of the intelligence communi~·. 

203.901 Definitions. 

A TIENTION; THIS IS A CONFIDENTIAL, DELIBERATIVE, AND PRE-DECISIONAL FEDERAL ACQUISITION REGULATIONS 
SYSTEM DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 

INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF THE DARC DIRECTOR. IF YOU HAVE 

RECEIVED THIS DOCUMENT IS ERROR. YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR 
INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMEDJATEL Y NOTIFY THE SENDER BY REPLY 

EMAIL OR OTHER MEANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF 
THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

Page 1 of 6 TABA 

( ...... 



01/31/2013 

"Abuse of authority" means an arbitrary and capricious exercise of authority that 
is inconsistent with the mission of DoD or the successful performance of a DoD 
contract . 

.. Reprisal" means discharging, demoting, or otherwise discriminating against an 
employee for disclosing information that the employee reasonably believes is 
evidence of gross mismanagement, gross waste, an ahuse of authority, or a violation 
of law, rule, or regulation related to a DoD contract.) 

203.903 Policy. 

The tollowing policy applies to DoD instead of the policy at FAR 3.903: 
/~ 

( 1) (Policy. 110 U.S.~C2 09 prohibits contractors (or subcontractors 
)from discharging, dem ing) or otherwise discriminating against an 
employee as a reprisal or disclosing, to any of the followiAg entities( 
listed at paragraph ( of this section L intonnation that the employee 
reasonably believes is evidence of gross mismanagement of a DoD 
contract, a gross waste of DoD funds, [an abuse of authority relating to 
a DoD contract, ]a substantial and specific danger to public health or 
safety, or a violalion oflaw(, rule, or regulation) related to a DoD 
contract (including the competition for or negotiation of a contract)71.) 

((2) Entities covered.) 

(i) A Member of Congress. 

(ii) A representative of a committee ofCongress. 

(iii) An Inspector General that receives funding from or has 
oversight over contracts awarded for or on behalf of DoD. 

(iv) The Government Accountability Office. 

(v) A DoD employee responsible for contract oversight or 
management. 
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(vi) An authorized ofticial of an agency or the Department of 
Justice( or other law enforcement agency). 

((vii) A court or grand jury. 

(viii) A management official or other employee of the 
contractor or subcontractor who has the responsibility to 
investigate, discover, or address misconduct.) 

[(3) Disclos11re clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.) 

(~141) [Contracting officer action.~. )A contracting officer who receives a 
complaint of reprisal of the type described in paragraph ( 1) of this section 
shall forward it to legal counsel or to the appropriate party in accordance 
with agency procedures. 

203.904 Procedures for filing complaints. 

fn addition to the procedures at FAR 3.904, any contractor employee who believes that he 
or she has been discharged, demoted, or otherwise discriminated against contrary to the 
policy in 203.903 may file a complaint with the DoD lnspector General. 

203.905 Procedures for investigating complaints. 

The following procedures apply to DoD instead of the procedures at FAR 3.905: 

(I) [Unless t)+he (DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition 
in 203.903(1), or has been previously addressed in another Federal or 
State judicial or administrative proceeding initiated by the 
complainant, the )DoD Inspector General will make a determination as le 

whether a com~la.int is frivoloas or ffierits fartker investigatieft[e the 
complaint). 
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(2) If the DoD Inspector General detennines that a complaint merits 
further investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have 
committed the violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of tindings to the complainant, the 
contractor alleged to have committed the violation, and the head of 
the agency. 

(3) The DoD Inspector General -

(i) Will determine that the complaint is frivolous or will submit the 
report addressed in paragraph (2) of this section within 180 days 
after receiving the complaint: and 

(ii) If-unable to submit a report within 180 days, will submit the 
report within the additional time period[, up to 180 days,] to 
which the person submitting the complaint agrees. 

[(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the 
reprisal, except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with S U.S.C. SS2a (the Freedom of 
Information Act) or as required by any other applicable 
Federal law; or 

(iii) Nccessa11· to conduct an investigation of the alleged 
reprisal. 

(S) A complaint may not be brought under this section more than 
three years after the date on which the alleged reprisal took place. 
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(6) The legal burden ofproofspecified at 5 U.S.C. 1221(e) shall be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohihited 
discrimination has occurred.! 

203.906 n.emedies. 

( 1) Not later than 30 days atier receiving a DoD [nspector General report 
in accordance with 203.905, the head of the agency-

(i) Shall detennine whether sufticicnt basis exists to conclude that 
the contractor has subjected one of its employees to a reprisal as 
prohibited by 203.903: and 

(ii) Shall issue an order denying relief or shall take one or more of 
the actions speciticd in FAR 3.906(a). 

(2) If the head of the agency issues an order denying relief or has not 
issued an order within 210 days after the submission of the complaint or 
within 30 days afier the expiration of an extension of time granted in 
accordance with 203.905(3 )(ii), and there is no showing that such delay is 
due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all 
administrative remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity 
against the contractor to seck compensatory damages and other 
relief available under I 0 U.S.C. 2409 in the appropriate district 
court of the United States, \vhich shall have jurisdiction over such 
an action without regard to the amount in controversy. Such an 
action shall, at the request of either party to the action, be tried by 
the court with a jury.! An action under this authority may not 
be brought more than two years after the date on which 
remedies are deemed to have heen exhausted.! 
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(3) An Inspector General determination and an agency head order denying 
relief under paragraph (2) of this section sbaJI be admissible in evidence in 
any de novo action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

((4) Reprisal is prohibited, even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(S) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment.) 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees ofWhistleblower 
Rights, in all solicitations and contracts. 

* * • • • 
252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS 
(JAN 2009[DATE]) 

The Contractor [and its subcontractors )shall inform its employees in writing[, in 
the predominant native language of the workforce,] of employee whistleblower 
rights and protections under 10 U.S.C. 2409, as described in (s]Subpa.rt 203.9 of the 
Defense Federal Acquisition Regulation Supplement. 

(End of clause) 

ATTENTION: THIS IS A CONFIDENTIAL, DELIBER.A TIVE, AND PRE·DECISIOf.IAL FEDERAL ACQUISITION REGULATIONS 
SYSTer-1 DOCUMENT, PROTECTED FROM UNAUTHORIZED DISCLOSURE PURSUANT TO THE FREEDOM OF 

INFORMATION ACT AND OTHER LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE DISTRIBUTED OUTSIDE 
AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRIOR APPROVAL OF T~E DARC DIRECTOR IF YOU HAVE 

RECEIVED THIS DOCUM.ENT IS ERROR, YOU MAY NOT READ. COPY, DISTRIBUTE, OR USE THE DOCUMENT OR 
INFORMATION CONTAINED THERElN. FURTHERMORE. YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY 

EMAIL OR OTHER MEANS AND TI-IEN DELETE OR DESTROY ALL COPIES OF THE DOCUMENT. ANY DISTRIBUTION OF 
THIS DOCUMENT MUST CONTAIN THIS LEGEND. 

Page 6 of6 TABA 



DFARS Case 2013-DOIO 
Enhancement of Whistlcblower Protections 

for Contractor Employees 
Draft Proposed Rule (020513) 

(Billing Code 5001-08-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR Parts 203 and 252 

RIN 0750-

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Whistleblower Protections (DFARS Case 2013-D010) 

AGENCY: Defense Acquisition Regulations System, Department of 

Defense (DoD) . 

ACTION: Proposed rule 

SUMMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor employees. 

DATES: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Insert date 

60 days after date of publication in the FEDERAL REGISTER) , to 

be considered in the formation of a final rule. 
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DFARS Case 2013-0010 
Enhancement of Whistleblower Protections 
for Contractor Employees 

Draft Proposed Rule (020513) 

ADDRESSES; Submit comments identified by DFARS Case 2013-D010, 

using any of the following methods: 

o Regulations.gov: http://www.regulations.gov. Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013-D010" under the heading "Enter keyword or ID" and 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-D010." Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if any), and "DFARS Case 2013-

DOlO" on your attached document. 

o E-mail: dfars@osd.mil. Include DFARS Case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 3B855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http://www.regulations.gov, including any personal information 

provided. To confirm receipt of your comment(s), please check 
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DFARS Case 2013-0010 
Enhancement of Whistleblowcr Protections 

for Contractor Employees 
Draft Proposed Rule (020513) 

www . rcyul d : i ons.gov, approxima tely two to three days after 

submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) . 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6094.H 

SUPPLEMENTARY INFORMATION: 

I . .Backqround 

DoD is proposing to revise the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 of the National Defense Authorization 

Act for Fiscal Year 2013 (Pub. L. 112-239, enacted January 2, 

2013). Section 827, entitled "Enhancement of Whistleblower 

Protections for Contractor Employees," made extensive changes to 

10 U.S.C. 2409, entitled "Contractor employees: protection from 

reprisal or disclosure,H and it amends paragraph (k) of 10 

U.S.C. 2324, entitled "Allowable costs under defense contracts.• 

Section 827 is addressed to DoD and the National Aeronautics and 
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DfARS Case 2013-DIIIII 
Enhanc~:ment of Whistkblowcr Protections 

for Contractor Employcl:S 
Draft Proposed Rule (0205\ J) 

-
Space Administration. This case proposes to make amendments to 

implement section 827 for DoD. 

II. Discussion 

The current FAR addresses this subJeCt at subpart 3.9, and 

the DoD-peculiar rules are contained in DFARS subpart 203.9, 

entitled "Whistleblower Protections for Contractor Employees.u 

DFARS subpart 203.9 implements 10 U.S.C. 2409 and two prior 

amendments to it. The subpart covers the policy, procedures for 

filing and investigating complaints, remedies, and the 

prescription for the clause at DFARS 252.203-7002, entitled 

"Requirement to Inform Employees of Whistleblower Rights." 

A. Section 827 changes to 10 U.S.C. 2409. The following 

changes are made to title 10, United States Code, at the 

locations noted: 

2:' ~i.S.::. 24:'9: 

{a) {l) Amended grounds for disclosure 

(a) (2) Amended persons and bodies to whom disclosure 

could result in reprisal. 
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-
(a) (3) (A) Definition of who is deemed to have made a 

disclosure. 

(a) (3) (B) Definition of what is excluded from the 

definition of reprisal. 

(b) (1)' Provided an additional basis on which the 

Inspector General may determine not to investigate. 

(b) (2) (B), Provided a time line for any additional period 

for investigation. 

(b) (3)' Provided specific exemptions to the prohibition 

against disclosure of information from or about any person 

alleging the reprisal. 

(b) (4) Added a three-year time limit for bringing a 

complaint. 

(c) Ill (BJ Modified the types of damages that may be 

ordered. 

(c) (2 I Created a two-year time limit from bringing an 

action if remedies have been denied or after remedies are deemed 

to have been exhausted. 
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{c) (4): Expanded on the types of relief that may be 

granted when a person fails to comply with an order for relief. 

{c) (5): Clarified that filing an appeal generally may not 

be grounds for staying enforcement of the order. 

(c) (6) : Stated the legal burden of proof to be used. 

{c) {7) : Prohibited any waiver of the rights and remedies 

in the statute. 

(d) : Created an exemption for elements of the intelligence 

community. 

{g) {6): Added a definition of "abuse of authority." 

B. Section 827 changes to 10 U.S.C. 2324. The following 

changes are made to title 10, United States Code, at the 

locations noted: 

10 u.s.c. 2324: 

(k) (1) : Addressed allowable costs incurred by contractors 

in connection with civil, criminal, or administrative 

proceedings. 

(k) (2) (C): Expanded the types of corrective actions or 

monetary penalties that may be imposed. 
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C. Proposed Changes to DFARS. 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 u.s.c. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of 

subpart, to add a reference to section 827 and to implement the 

exclusion of the intelligence community from applicability of 

the subpart. The definitions of "abuse of authorityu and 

"reprisal" are recommended additions to DFARS 203.901, 

Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. In addition, the entities covered would be 

expanded to include other law enforcement agencies, a court or 

grand jury, and certain contractor or subcontractor management 

officials or employees. In addition, the proposed changes to 
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thls section would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedles at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. The clause prescribed at DFARS 203.970 

is 252.203-7002, Requirement to Inform Employees of 

Whistleblower Rights. The proposed rule would amend the clause 

to apply to subcontractors the specific requirement to inform 

employees in writing of their whistleblower rights. In 

addition, the written notification of employee whistleblower 
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rights and protections would be required in the predominant 

native language of the workforce. 

III. Executive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is not a significant regulatory 

action and, therefore, was not subject to review under section 

6(b) of E.O. 12866, Regulatory Planning and Review, dated 

September 30, 1993. This rule is not a major rule under 5 

u.s.c. 804. 

IV. Regulatory Flexibility Act 

DoD does not expect this proposed rule to have a 

significant economic impact on a substantial number of small 
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entities within the meaning of the Regulatory Flexibility Act, 5 

U.S.C. 601, et seq., because the rule neither changes the 

substance of contract or solicitation procedures or policies nor 

creates a whistleblower protection for contractor employees. 

Such protections currently exist, and this case will only 

clarify contractors' rights and the remedies available to their 

employees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees. 

These amendments are made by section 827 of the National Defense 

Authorization Act for Fiscal Year 2013. Section 827 amends 10 

U.S.C. 2409 and 10 U.S.C. 2324 (k), making the changes applicable 

to DoD and NASA. Each agency is amending its FAR supplement. 

This IRFA pertains only to the DFARS proposed rule. DFARS 

proposes revisions to subpart 203.9, "Whistleblower Protections 

for Contractor Employees." The subpart covers the policy, 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 
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entitled "Requirement to Inform Employees of Whistleblower 

Rights." 

Given that a whistleblower employee may work for any size 

business, the impact on small businesses is directly associated 

with the number of whistleblowers it employs. Of course, there 

is no way to predict this number in advance. However, a small 

entity could be impacted by a whistleblower employee as a 

Government prime contractor or subcontractor. In addition, the 

impact on an entity is directly related to the seriousness of 

the alleged wrongdoing. 

There are no reporting requirements associated with the 

proposed rule. However, a firm accused of retaliating against an 

employee whistleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation of the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 
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DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 

Regardless of the size of a whistleblower employee's alleged 

wrongdoing, the employee must be protected from retaliation by 

his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD Wlll also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 U.S.C. 610. Interested parties must submit 

such comments separately and should cite 5 U.S.C. 610 (DFARS 

Case 2013-D010), in correspondence. 

V. Paperwork Reduction Act 

The rule does not contain any information collection 

requirements that require the approval of the Office of 

Management and Budget under the Paperwork Reduction Act (44 

U.S.C. chapter 35). 

List of Subjects in 48 CFR Parts 203 and 252 
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Government procurement. 

Manuel Quinones 

~ditor, Defense Acquisition Regulations System. 
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SEC. 827. ENHANCEMENT OF WHISTLE BLOWER PROTECTIONS FOR CONTRACTOR 
EMPLOYEES. 

(a) IN GENERAL-Subsection (a) of section 2409 of title 10, United States 
Code, is amended-

(1) by inserting "{1 )" before ~~An employee"; 
(2) in paragraph (1 ), as so designated-

(A) by inserting "or subcontractor" after "employee of a contractor"; 
{8) by striking "a Member of Congress" and all that follows through ~~the 

Department of Justice" and inserting "a person or body described in 
paragraph (2)"; and 

(C) by striking "evidence of" and all that follows and inserting the 
following: "evidence of the following: 

"(A) Gross mismanagement of a Department of Defense contract or 
grant, a gross waste of Department funds, an abuse of authority relating to 
a Department contract or grant, or a violation of law, rule, or regulation 
related to a Department contract (including the competition for or 
negotiation of a contract) or grant. 

"{8) Gross mismanagement of a National Aeronautics and Space 
Administration contract or grant, a gross waste of Administration funds, an 
abuse of authority relating to an Administration contract or grant, or a 
violation of law, rule, or regulation related to an Administration contract 
{including the competition for or negotiation of a contract) or grant. 

"(C) A substantial and specific danger to public health or safety."; 
and 

(3) by adding at the end the following new paragraphs: 
"(2) The persons and bodies described in this paragraph are the 

persons and bodies as follows: 
"(A) A Member of Congress or a representative of a committee of 

Congress. 
"{8} An Inspector General. 
"(C) The Government Accountability Office. 
"(D) An employee of the Department of Defense or the National 

Aeronautics and Space Administration, as applicable, responsible for 
contract oversight or management. 

"{E) An authorized official of the Department of Justice or other law 
enforcement agency. 

''{F) A court or grand jury. 
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"(G) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct. 

"(3) For the purposes of paragraph (1 }-
"(A) an employee who initiates or provides evidence of contractor or 

subcontractor misconduct in any judicial or administrative proceeding 
relating to waste, fraud, or abuse on a Department of Defense or National 
Aeronautics and Space Administration contract or grant shall be deemed to 
have made a disclosure covered by such paragraph; and 

"(B) a reprisal described in paragraph (1) is prohibited even if it is 
undertaken at the request of a Department or Administration official, unless 
the request takes the form of a nondiscretionary directive and is within the 
authority of the Department or Administration official making the request.". 

(b) INVESTIGATION OF COMPLAINTS.-Subsection (b) of SUCh section is 
amended-

(1) in paragraph (1 ), by inserting "fails to allege a violation of the 
prohibition in subsection (a), or has previously been addressed in another 
Federal or State judicial or administrative proceeding initiated by the 
complainant," after "is frivolous,"; 

(2) in paragraph (2)-
(A) in subparagraph (A), by inserting", fails to allege a violation of the 

prohibition in subsection {a), or has previously been addressed in another 
Federal or State judicial or administrative proceeding initiated by the 
complainant'' after "is frivolous"; and 

(B) in subparagraph (B), by inserting", up to 180 days," after "such 
additional period of time"; and 
(3) by adding at the end the following new paragraphs: 

"(3) The Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is--

"(A) made with the consent of the person alleging the reprisal; 
"(B) made in accordance with the provisions of section 552a of title 5 

or as required by any other applicable Federal law; or 
"(C) necessary to conduct an investigation of the alleged reprisal. 
"(4) A complaint may not be brought under this subsection more than 

three years after the date on which the alleged reprisal took place.". 
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(c) REMEDY AND ENFORCEMENT AUTHORITY.-Subsection (c) of SUCh section is 
amended-

(1) in paragraph (1 )(B), by striking "the compensation (including back 
pay)" and inserting "compensatory damages (including back pay)"; 
(2) in paragraph (2), by adding at the end following new sentence: "An 

action under this paragraph may not be brought more than two years after 
the date on which remedies are deemed to have been exhausted."; 

(3) in paragraph (4), by striking "and compensatory and exemplary 
damages." and inserting ", compensatory and exemplary damages, and 
reasonable attorney fees and costs. The person upon whose behalf an 
order was issued may also file such an action or join in an action filed by 
the head of the agency.''; 
(4) in paragraph (5), by adding at the end the following new sentence: 

"Filing such an appeal shall not act to stay the enforcement of the order of 
the head of an agency, unless a stay is specifically entered by the court."; 
and 

(5) by adding at the end the following new paragraphs: 
"(6) The legal burdens of proof specified in section 1221(e) of title 5 

shall be controlling for the purposes of any investigation conducted by an 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether discrimination prohibited 
under this section has occurred. 

"(7) The rights and remedies provided for in this section may not be 
waived by any agreement, policy, form, or condition of employment.". 

(d) NOTIFICATION OF EMPLOYEES.-5uch section is further amended-
(1) by redesignating subsections (d) and (e) as subsections (f) and (g), 

respectively; and 
(2) by inserting after subsection (c) the following new subsection (d): 

"(d) NOTIFICATION OF EMPLOYEES.-The Secretary of Defense and the 
Administrator of the National Aeronautics and Space Administration shall 
ensure that contractors and subcontractors of the Department of Defense 
and the National Aeronautics and Space Administration, as applicable, 
inform their employees in writing of the rights and remedies provided under 
this section, in the predominant native language of the workforce.". 

(e) EXCEPTIONS FOR INTELLIGENCE COMMUNITY.-Such section is further 
amended by inserting after subsection (d), as added by subsection (d)(2) of 
this section, the following new subsection (e): 
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"(e) ExcEPTIONS.-(1) This section shall not apply to any element of 
the intelligence community, as defined in section 3(4) of the National 
Security Act of 1947 (50 U.S.C. 401a(4)). 

"(2) This section shall not apply to any disclosure made by an 
employee of a contractor, subcontractor, or grantee of an element of the 
intelligence community if such disclosure-

11(A) relates to an activity of an element of the intelligence community; 
or 

''(B) was discovered during contract, subcontract, or grantee services 
provided to an element of the intelligence community.". 

(f) ABUSE OF AUTHORITY DEFINED.-Subsection (g) of such section, as 
redesignated by subsection (d)(1) of this section. is further amended by 
adding at the end the following new paragraph: 

''(6) The term 'abuse of authority' means the following: 
11(A) An arbitrary and capricious exercise of authority that is 

inconsistent with the mission of the Department of Defense or the 
successful performance of a Department contract or grant. 

"(B) An arbitrary and capricious e.xercise of authority that is 
inconsistent with the mission of the National Aeronautics and Space Ad7 
ministration or the successful performance of an Administration contract or 
grant.". 

(g) ALLOWABILITY OF LEGAL FEES.-Section 2324(k) of such title is 
amended-
(1) in paragraph (1 ), by striking "commenced by the United States or a 

State" and inserting "commenced by the United States, by a State, or by a 
contractor employee submitting a complaint under section 2409 of this 
title"· and 

' 
(2) in paragraph (2)(C), by striking "the imposition of a monetary penalty" 

and inserting "the imposition of a monetary penalty or an order to take 
corrective action under sectjon 2409 of this title,.. 

(h) CONSTRUCTION.-Nothing in this section, or the amendments made by 
this section, shall be construed to provide any rights to disclose classified 
information not otherwise provided by law. 

(i) EFFECTIVE DATE.-
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( 1) IN GENERAL-The amendments made by this section shall take effect 
on the date that is 180 days after the date of the enactment of this Act, and 
shall apply to-

( A) all contracts awarded on or after such date; 
(B) all task orders entered on or after such date pursuant to contracts 

awarded before, on, or after such date; and 
(C) an contracts awarded before such date that are modified to include a 

contract clause providing for the applicability of such amendments. 
(2) REVISION OF SUPPLEMENTS TO THE FAR.-Not later than 180 days after the 

date of the enactment of this Act, the Department of Defense Supplement 
to the Federal Acquisition Regulation and the National Aeronautics and 
Space Administration Supplement to the Federal Acquisition Regulation 
shall each be revised to implement the requirements arising under the 
amendments made by this section. 
(3) INCLUSION OF CONTRACT CLAUSE IN CONTRACTS AWARDED BEFORE EFFECTIVE 

DATE.-At the time of any major modification to a contract that was awarded 
before the date that is 180 days after the date of the enactment of this Act, 
the head of the contracting agency shall make best efforts to include in the 
contract a contract clause providing for the applicability of the amendments 
made by this section of the contract. 
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10 usc Sec. 2409 
(112-90) 

01/03/2012 

See. 2409. Contractor employees: protection from reprisal for disclosure of 
certain information 

(al Prohibition of Reprisals. - ((1) ]An employee of a contractor (or 
subcontractor }may not be discharged, demoted, or otherwise discriminated 
against as a reprisal for disclosing to a Member of Con,reoo, a representative 
of a committee of CORI!Jreso, an Inspector Gefleral, tae covern111ent 
Accountability Office, a Oepartflleftt of Oefeftse employee respoftsible for 
eofttraet overoi§ht or mana§cmcftt, or aft authorized official of aft ageftey or 
the OepartflleHt of Jtistiee(a person or body described in paragraph (2)] 
information that the employee reasonably believes is evidence of gross 
miomana§emeRt of a DepartmeRt of Defeftse eofttraet or l!}raftt, a §ross waste of 
Department of Defeftse fuRdS, a substaatial and specific danger to ptiblie 
health or safety. or a violation of la· .. · related to a DepartMent of Defeflse 
contract {including the competition for or ftel!}otiation of a contract) or 
grant. [evidence of the following: 

(A) Gross mismanagement of a De~artment of Defense contract or grant, a 
gross waste of Department funds, an abuse of authority relating to a 
Department contract or grant, or a violation of law, rule, or regulation 
related to a Department contract (including the competition for or negotiation 
of a contract) or grant. 

(B) Gross mismanagement of a National Aeronautics and Space Administration 
contract or grant, a gross waste of Administration funds, an abuse of 
authority relating to an Administration contract or grant, or a violation of 
law, rule, or regulation related to an Administration contract (including the 
competition for or negotiation of a contract) or grant. 

(C) A substantial and specific danger to public health or safety. 

(2) The persons and bodies described in this paragraph are the persons and 
bodies as follows: 

(A) A Member of Congress or a representative of a committee of Congress; 

{B) An Inspector General. 

{C) The Government Accountability Office. 

(D) An employee of the Department of Defense or the National Aeronautics 
and Space Administration, as applicable, responsible for contract oversight or 
management. 

(E) An authorized official of the Department of Justice or other law 
enforcement agency. 

(F) A court or 9rand jury. 
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(G) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or address 
misconduct. 

(3) For the purposes of paragraph (1)-

(A} An employee who initiates or provides evidence of contractor or 
subcontractor misconduct in any judicial or administrative proceeding relating 
to waste, fraud, or abuse on a Department of Defense or National Aeronautics 
and Space Administration contract or grant shall be deemed to have made a 
disclosure covered by such paragraph; and 

(B) Reprisal described in para9raph (l) is prohibited even if it is 
undertaken at the request of a Department or Administration official, unless 
the request takes the form of a nondiscretionary directive and is within the 
authority of the Department or Administration official making the request.] 

(b) Investigation of Complaints. - (l) A person who believes that the person 
has been subjected to a reprisal prohibited by subsection (a) may submit a 
complaint to the Inspector General of the Department of Defense, or the 
Inspector General of the National Aeronautics and Space Administration in the 
case of a complaint regarding the National Aeronautics and Space 
Administration. Unless the Inspector General determines that the complaint is 
frivolous, [fails to allege a violation of the prohibition in subsection (a). 
or has previously been addressed in another Federal or State judicial or 
administrative proceeding initiated by the complainant, ]the Inspector General 
shall investigate the complaint and, upon completion of such investigation, 
submit a report of the findings of the investigation to the person, the 
contractor concerned, and the head of the agency. 

(2) (A) Except as provided under subparagraph (B), the Inspector General 
shall make a determination that a complaint is frivolous[, fails to allege a 
violation of the prohibition in subsection (a), or has previously been 
addressed in another Federal or State judicial or administrative proceeding 
initiated by the complainant,} or submit a report under paragraph (1) within 
180 days after receiving the complaint. 

(B) If the Inspector General is unable to complete an investigation in 
time to submit a report within the 180-day period specified in subparagraph 
(A) and the person submitting the complaint agrees to an extension of time, 
the Inspector General shall submit a report under paragraph (l) within such 
additional period of time[, up to 180 days, ]as shall be agreed upon between 
the Inspector General and the person submitting the complaint. 

(3) The Inspector General may not respond to any inquiry or disclose any 
information from or about any person allegin9 the reprisal, except to the 
extent that such response or disclosure is-

(A) made with the consent of tbe person alleging the reprisal; 

(8} made in accordance with tbe provisions of section SS2a of title 5 or 
as required by anr other applicable Federal law; or 
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(amendments underlined and in bold) 

(C) necessary to conduct an investigation of the alleged reprisal. 

(4) A complaint may not be brought under this subsection more than three 
years after the date on which the alleged reprisal took place.] 

(c) Remedy and Enforcement Authority. - (1) Not later than 30 days after 
receiving an Inspector General report pursuant to subs~ction (b), the head of 
the agency concer-::1ed shall de::ermine whethe r ther-e is sufficient basis to 
conclude that the contractor concerned has subjected the complainant to a 
reprisal prohibited by subsection (a) and shall either issue an order denying 
relief or shall take one or more of the following actions: 

(A) Order the contractor to take affirmative action to abate the 
reprisal. 

(9) Order the contractor to reinstate the person to the position that the 
person held before the reprisal, together with the compensation Cine~ 
bael€ pay) {compensatory damages (including back pay)], employment benefits, and 
other terms and conditions of employment that would apply to the person in 
that position if the reprisal had not been taken. 

{C) Order the contractor to pay the complainant an amount equal to the 
aggregate amount of all costs and expenses (including attorneys' fees and 
expert witnesses• fees) that were reasonably incurred by the complainant for, 
or in connection with, bringing the complaint regarding the reprisal, as 
determined by the head of the agency. 

(2) If the head of an executive agency issues an order denying relief under 
paragraph (1) or has not issued an order within 210 days after the submission 
of a complaint under subsection (b), or in the case of an extension of time 
under paragraph (b) (2) (B), not later than 30 days after the expiration of the 
extension of time, and there is no showing that such delay is due to the bad 
faith of the complainant, the complainant shall be deemed to have exhausted 
all administrative remedies with respect to the complaint, and the complainant 
may bring a de novo action at law or equity against the contractor to seek 
compensatory damages and other relief available under this section in the 
appropriate district court of the United States, which shall have jurisdiction 
over such an action without regard to the amount in controversy. Such an 
action shall, at the request of either party to the action, be tried by the 
court with a jury. [ An action under this paragraph may not be brought more 
than two years after the date on which remedies are deemed to have been 
exhausted. 1 

(3) An Inspector General determination and an agency head order denying 
relief under paragraph (2) shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to this subsection. 

(~) Whenever a person fails to comply with an order issued under paragraph 
(1), the head of the agency shall file an action for enforcement of such order 
in the united States district court for a district in which the reprisal was 
found to have occurred. In any action brought under this paragraph, the court 
may grant appropriate relief, including injunctive relief{, com~ensatory and 
exemplary damages, and reasonable attorner fees and costs. The person u~on 
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whose behalf an order was issued may also file such an action or join in an 
action filed by the head of the agency. J aHd eompeHsatory aHd eJtemplary 
daffiages. 

(5) Any person adversely affected or aggrieved by an order issued under 
paragraph (1) may obtain review of the order's conformance with this 
subsection, and any regulations issued to carry out this section, in the 
United States court of appeals for a circuit in which the reprisal is alleged 
in the order to have occurred. No petition seeking such review may be filed 
more than 60 days after issuance of the order by the head of the agency. 
Review shall conform to chapter 7 of title 5. [ Filing such an appeal shall 
not act to stay the enforcement of the order of the head of an agency, unless 
a stay is specifically entered by the court. 

{6) The legal burdens of proof specified in section 122l(e) of title 5 
shall be controlling for the PUrposes of any investigation conducted by an 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether discrimination 2rohibited under 
this section has occurred. 

(7) The rights and remedies provided for in this section may not be waived 
by any agreement, policy, form, or condition of e~loyment. 

(d) Notification of Employees. The secretary of Defense and the 
Administrator of the National Aeronautics and Space Administration shall 
ensure that contractors and subcontractors of the Department of Defense and 
the National Aeronautics and Space Administration, as applicable, inform their 
employees in writing of the rights and remedies provided under this section, 
in the predominant native language of the workforce. 

(e) Bxceptions.-(1) This section shall not apply to any element of the 
intelligence community, as defined in section 3(4) of the National Security 
Act of 1947 {50 u.s.c. 40l(a) (4). 

{2) This section shall not apply to anr disclosure made by an employee of a 
contractor, subcontractor, or grantee of an element of the intelligence 
communitr if such disclosure-

(A) relates to an activitr or an element of the intelligence community~ or 

{B} was discovered during contract, subcontract, or grantee services 
provided to an element of the intelligence community.] 

([f]e) construction. -Nothing in this section may be construed to authorize 
the discharge of, demotion of, or discrimination against an employee for a 
disclosure other than a disclosure protected by subsection (a) or to modify or 
derogate from a right or remedy otherwise available to the employee. 

(~) Definitions. - In this section: 

(1) The term "agency" means an agency named in section 2303 of this title. 
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(2l The term "head of an agency" has the meaning provided by section 2302(1) 
of this title. 

(3) The term "contract" means a contract awarded by the head of an agency. 

(4) The term "contractor" means a person awarded a contract or a grant with 
an agency. 

(Sl The ter~ "Inspector General" means an Inspector General appointed under 
the Inspector General Act of 1978 and any Inspector General that receives 
funding from, or has oversight over contracts awarded for or en behalf of, the 
Secretary of Defense. 

(6) The term "abuse of authority" means the following: 

{A) An arbitrary and capricious exercise of authority that is 
inconsistent with the mission of the Department of Defense or the successful 
performance of a Department contract or grant. 

(B) An arbitrary and capricious exercise of authority that is 
inconsistent with the mission of the National Aeronautics and Space 
Administration or the successful performance of an Administration contract or 
grant.) 

s 
TABD 



10 u.s.c. 2324k 

As amended by section 827 

of the NOAA for FY 2013 

10 r:JSC: Sec. 2324 
( 112- 90) 

Sec. 2324. Allowable costs under defense contracts 

(al Indirect Cost That Violates a FAR Cost Principle. • • * 

(b) Penalty for Violation of Cost Principle. • • • 

(c) Waiver of Penalty. • • • 

01/03/2012 

(d) Applicability of Contract Disputes Procedure to Disallowance of Cost and 
Assessment of Penalty. * • * 

(e) Specific Costs Not Allowable. • * * 

(f) Required Regulations. * * • 

(g) Applicability of Regulations to Subcontractors. • • • 

(h) Contractor Certification Required. • * • 

(il Penalties for Submission of Cost Known as Not Allowable. * • • 

(j) Contractor To Have Burden of Proof. • * * 

(k) Proceeding Costs Not Allowable. - (l) Except as otherwise provided in 
this subsection, costs incurred by a contractor in connection with any 
criminal, civil, or administrative proceeding eotMieaced ~Y the Uait~d States 
or a State[commenced by the Onited States, by a State, or by a contractor 
employee submitting a complaint under section 2409 of this title) are not 
allowable as reimbursable costs under a covered contract if the proceeding 
(A) relates to a violation of, or failure to comply with, a Federal or State 
statute or regulation, and (B) results in a disposition described in 
paragraph (2). 

(2) A disposition referred to in paragraph {1) (B) is any of the following: 

(A) In the case of a criminal proceeding, a conviction {including a 
conviction pursuant to a plea of nolo contendere) by reason of the violation 
or failure referred to in paragraph (1). 

(B} In the case of a civil or administrative proceeding involving an 
allegation of fraud or similar misconduct, a determination of contractor 
liability on the basis of the violation or failure referred to in paragraph 
( 1). 

(C) In the case of any civ1l or administrative proceeding, ~ i~si~ 
e+-a ~eaetar~[the imposition of a monetary penalty or an order to 
take corrective action under section 2409 of this title] by reason of the 
violation or failure referred to in paragraph (1). 
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(D) A final decision -

(i} to debar or suspend the contractor; 

(ii) to rescind or void the contract; or 

(iii) to terminate the contract for default; 

by reason of the violation or failure referred to in paragraph (1). 

(E) A disposition of the proceeding by consent or compromise if such 
action could have resulted in a disposition described in subparagraph (A), 
(B) , (C), or (D) . 

(3) In the case of a proceeding referred to in paragraph (l) that is 
commenced by the United States and is resolved by consent or compromise 
pursuant to an agreement entered into by a contractor and the United States, 
the costs incurred by the contractor in connection with such proceeding that 
are otherwise not allowable as reimbursable costs under such paragraph may be 
allowed to the extent specifically provided in such agreement. 

(4) In the case of a proceeding referred to in paragraph (1) tha·t is 
commenced by a State, the head of the agency or Secretary of the military 
department concerned that awarded the covered contract involved in the 
proceeding may allow the costs incurred by the contractor in connection with 
such proceeding as reimbursable costs if the agency head or Secretary 
determines, in accordance with the Federal Acquisition Regulation, that the 
costs were incurred as a result of (A) a specific term or condition of the 
contract, or (B) specific written instructions of the agency or military 
department. 

(5) (A) Except as provided in subparagraph (C), costs incurred by a 
contractor in connection with a criminal, civil, or administrative proceeding 
commenced by the United States or a State in connection with a covered 
contract may be allowed as reimbursable costs under the contract if such 
costs are not disallowable under paragraph (1), but only to the extent 
provided in subparagraph (B) . 

(B) (i) The amount of the costs allowable under subparagraph (A) in any 
case may not exceed the amount equal to so percent of the amount of the costs 
incurred, to the extent that such costs are determined to be otherwise 
allowable and allocable under the Federal Acquisition Regulation. 

(ii) l~egulations issued for the purpo::Je of clause (i) shall provide for 
appropriate consideration of the complexity of procurement litigation, 
generally accepted principles governing the award of legal fees in civil 
actions involving the United States as a party, and such other factors as may 
be appropriate. 

(C) In the case of a proceeding referred to in subparagraph (A), 
contractor coats otherwise allowable as reimbursable costs under this 
paragraph are not al,lowable if (i) such proceeding involves the same 
contractor misconduct alleged as the basis of another criminal, civil, or 
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administrative proceeding, and (ii) the costs of such other proceeding are 
not allowable ur.der paragraph (1) . 

(6) In this subsection: 

(A) The term "proceeding" includes an investigation. 

(B) The term "costs•, with respect to a proceeding -

(il means all costs incurred by a contractor. whether before or after 
the commencement of any such proceeding; and 

(iil ::.ncludes -

(:l administrative and clerical expenses; 

(II) the cost of legal services, including legal services performed 
by an employee of the contractor; 

(II:) the cost of the services of accountants and consultants 
retained by the contractor; and 

(IVl the pay of directors, officers, a~d employees of the contractor 
for time devoted by such directors, officers, and employees to such 
proceeding. 

(C) The term ''penalty" does not include restitution, reimbursement. or 
compensatory damages. 

(ll Definitions. * * * 
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DFARS Case 2013-0010 
Enhancement of Contractor Whistle-

blower Protections 

Cross-walk 

No. 10 u.s.c. 2409 

1 (a)(_1) & (a)(1)(A) 

2 (a)(2) 

3 (a)(3)(A) 

4 (a)(3)(B) 

5 (b)(1) 

6 (b)(2)(B) 

7 (b)(3) 

8 (b)(4) 

9 (c)(l)(B) 

10 (c)(2) 

11 (c)(4) 

12 (c)(S) 
r--

(c)(6) 13 
14 ( c)(7) 

15 (d) 

16 (e) 

17 (g)( G) 

10 u.s.c. 2324 

18 (k)(1) 

19 (k)(2)(C) 

Proposed DFARS/FAR location 

203.903{1) 

203.903(2) 

203.903(3) 

203.906(4) 

203.905{1) 

203.905(3) 

203.905{4) 

203.905(4) 

FAR 3.906(a) 

203.906(2)(ii) 

FAR 3.906(b) 

FAR 3.906{c) 

203.905(6) 

203.906{5) 

252.203-7002 

203.900(b) 

203.901 

FAR 31.205·47(b) 

FAR 31.205·47(b) 
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DFARS Case Training Form 

Purpoee of thla fonn: To identify to DAU the DFARS case. hf II .. IIllA 
DoD contracting training cunia.lla. 
I. To be completed by Committee Chair: 

Date: 01/31/2013 Case No/Title: 2013-0010. Enhancement of Contractor 
Whistleblower Protections 

DFARS Committee: Suspension. Debarment. and Business Ethics 
Committee 

Commil:laa Cbai< laam,-mail/phone number)· M. Murph~(b)(G) 
l(b)(6) _; • . 

Case Manager (Name/e-mail/phone number)~ _ _,S;:;....;:a=m:..;..;e::;...a=s;;....a=bo;;;;.-..:;v..-e __ _ 

Subject Matter Experts: Sandra Ross/DPAP/CPIC 

Brief Description of Case (include· summary from FRN and brief additional 
background to include scope and impact): 

The proposed rule is implementing section 827 of the NOAA for FY 2013. It 
would modify DFARS subpart 203.9, Whistleblower Protections for Contractor 
Employees (see attached DFARS and FRNl. 

II. To be completed by OAU: 

Training Required for DoD Contracting Workforce: 

Yes ___ _ (Continue with rest of fonn) 

No ___ _ 

Training Mode Recommended (check one or more): 

Continuous Learning Module 

Change to CON course curriculum 

Community of Practive, SLOG, or Other (please. specify): -------

Rapid Deployment Training 

Page 1 of2 TAB G 



Email the form. with a copy of the rennet includl"g tabs, to: Leslie Deneault 
(OAU) a~(b)(G ) lod(b)(G) an~(b)(G) I 
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DFARS Data Collection/Reporting Needs Checklist 

Date: 01/31/2013 Case No/Title: 2013-0010. Enhancement of Contractor 
Whistleblower Protections 

Case Mana er Name/e-mail/phone number): Meredith MurphJ(b)(S) 
(b)(6) 

Please provide responses to the following questions. Changes in information technology at both 
the Integrated Acquisition Environment (IAE) level and in agency contract writing systems may 
need to be effected before the rule can be implemented 
ffany of the questions are answered "yes ···, please provide this form to the contacts listed below 
immediately. If the initial analysis confirms iriformation technology changes will be needed, the 
committee lead will need to provide continuous updates to the IAE to ensure system changes are 
available when the rule is implemented 

I. Does this case or the underlying statute require collection of data or include any 
reporting requirements? 

Yes No X 

2. Will there be any changes in definitions, certification, or thresholds? 

Yes X No 
(see attached DFARS 203.901.) 

3. Will this case establish any new clauses or provisions, or will it change the text of any 
existing clauses or provisions? 

Yes X No 
(See attached 252.203-7002.) 

4. Will this case affec.t anything in Part 204 (i.e., line item structure, contractual 
instrument identification, contract reporting requirements, etc.)? 

Yes No X 

5. Will this case require a new DD Form, or change an existing DD Form? 

Yes No X 
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DF ARS Data Collection/Reporting Needs Checklist 

For I)F ARS Cases send completed document by E·mail to: 

• Defense Procurement & Acquisition Policy (DPAP) I Policy - .... l(b-)(-S)--------' 
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INITIAL REGULATORY FLEXIBILITY ANALYSIS 
DFARS Case 2013-DOlO 

Enhancement of Contractor Whistleblower Protections 

This initial regulatory flexibility analysis has been prepared 
consistent with 5 U.S.C. 603. 

1. Reasons for the action. 

DoD is proposing to amend the DFARS to implement amendments 
to the existing protections for contractor whistleblower 
employees. 

2. Objectives of, and legal basis for, the rule. 

These amendments are made by section 827 of the National 
Defense Authorization Act for Fiscal Year 2013. Section 827 
amends 10 U.S.C. 2409 and 10 U.S.C. 2324 (k), making the changes 
applicable to DoD and NASA. Each agency is amending its FAR 
supplement. This IRFA pertains only to the DFARS proposed rule. 
DFARS proposes revisions to subpart 203. 9, "Whistleblower 
Protections for Contractor Employees." The subpart covers the 
policy, procedures for filing and investigating complaints, 
remedies, and the prescription for the clause at DFARS 252.203-
7002, entitled "Requirement to Inform Employees of Whistleblower 
Rights." 

3. Description of and estimate of the number of small entities 
to which the rule will apply. 

Given that a whistleblower employee may work for any size 
business, the impact on small businesses is directly associated 
with the number of whistleblowers it employs. Of course, there 
is no way to predict this number in advance. However, a small 
entity could be impacted by a whistleblower employee as a 
Government prime contractor or subcontractor. 

4. Description of projected reporting, recordkeeping, and other 
compliance requirements of the rule. 

There are no reporting requirements associated with the 
proposed rule. However, a firm accused of retaliating against an 
employee whistleblower is likely to be required to furnish human 
resources documentation to disprove the accusation. This 
documentation, however, would only be required in the course of 
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an investigation of the accusation, not as a result of a contract 
clause. 

5. Relevant Federal rules which may duplicate, overlap, or 
conflict with the rule. 

The rule does not duplicate, overlap, or conflict with any 
other Federal rules. 

6. Description of any significant alternatives to the rule which 
accomplish the stated objectives of applicable statutes and which 
minimize any significant economic impact of the rule on small 
entities. 

Because of the terms used in the statute, DoD is unable to 
exempt small entities or to establish a dollar threshold for 
coverage. Regardless of the size of a whistleblower employee 1 S 

alleged wrongdoing, the employee must be protected from 
retaliation by his/her employer. 
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DF ARS Case 20 13-DO 10 '-"' 
Enhancement of Whistleblower Protections 
for Contractor Employees 

Draft Proposed Rule 

A QUALITY DFARS COMMITTEE REPORT SHOULD INCLUDE: 

I. PREPARATION OF THE COMMITTEE REPORT 
a. x_ The report format in the DFARS Operating Guide is followed. 
b. _x_ All aspects of the source document. e.g .. statute. Executive Order. policy memo. etc .. 
are fully and accurately implemented. 
c. _x_ Committee deliberations arc explained in the Report (issues identified, rationale 
pro/con, and resolution). Major alternatives/options that were considered are explained. 
d. _x_ Tab A is the DFARS text, or for an interim rule adopted as final without change. 
include a copy of the Federal Register publication of the interim rule. TAB B is the FR.."l. 
e. _ x _ The training form and the data collection/reporting check I ist for business systems were 
sent to the people listed on the forms. 
f. x_ The report and sensitive documents (FRN, rulc,IRFA/FRFA, etc.) include the 
restrictive markings in the footer at the bottom of each page with page numbers, e.g .. 1 of 1, 1 of 
10. etc. 

2. DRAFT DFARS CHANGES 
a. _x_ Centered at the top of the page on three separate lines is the case number. rule title. and 
type of rule. Above the DFARS text. a legend shows the date of the committee report. baseline 
reference, e.g .. DFARS current version of05/lllll or as sho\\lll on OARS webpage. and how the 
line·in~line-out changes are marked. 
b. __ Ifthis is a final rule following a proposed rule. the proposed rule DFARS text changes 
are marked as the first set of line-in-line-out changes, and second set of changes are the 
committee changes marked with underlining, showing the change from tbe proposed rule to the 
tinal rule. 
c. _x_ The DFARS text changes have been double-checked against the DFARS baseline cited 
in 2a above for marking accuracy. 
d. x All the tenus used in the draft DF ARS text conform to definitions in 2.10 L 202.10 Lor 
a relevant subpart. 
e. __ The impact on commercial items, commercially available off-the-shelf (COTS) items, 
and use of simplified procedures has been considered. (Include any necessary changes to 2 J 2.5. 
252.2 I 2-700 I. and 252.244-7000). 
f. __ If the draft rule contains a representation or certification that will be included in ORCA, 
the appropriate changes have been made to 204. J 202 and 252.204-7007. and for commercial 
items 252.212-7000. 
g. _x_ A search has been run through the DFARS for the section numbers being changed. to 
catch cross-references which need updating. Key word search might also reveal other areas that 
might require updating. Cse Hill AFB search engine. 

3. FEDERAL REGISTER NOTICE (FR.~) 
a. _x_The FRN conforms to each of the templates in DFARS Operating Guide. 
b._x_ The FRN describes the major DF ARS text changes. 
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DFARS Case 2013-DOlO '-"' 
Enhancement of Whistleblower Protections 

for Contractor Employees 
Draft Proposed Rule 

c. _x_ The Regulatory Flexibility Act statement and the Paperwork Reduction Act statement 
(if any) are supported by available Federal Procurement Data System or other data. 
d _x_ The Initial Regulatory Flexibility Analysis (IRFA) or Final Regulatory Flexibility 
Analysis (FRFA)- confonns to the statutory fonnat and it discusses the actual impact on small 
businesses. --OR-- If there is no IRFA/FRFA, there is a strong rationale supponing the 
assertion of no impact. For a final rule. include a certification in the FR~, which will then be 
extracted and used to obtain DPAP·s signature of the certilication document. 
e. __ Papenvork Reduction Act- f(.x existing collection requirements includes OMB 
Clearance Numbers/Titles and address any impact by the rule. If new collection requirement. the 
60t30 day collection notices are included in the rule preamble. 
f. __ If a statute is made applicahle to COTS items/commercial items/below the simplified 
acquisition threshold {SAT). the D&Fs are described in the FRN. 
If this rul~ follows the r~c~ipt of public comments: 
g. __ If the committee uses its Microsoft Word documents from the proposed/interim rule as 
the starting point for the tina! rule. the Word documents have been updated to show the FR."' 
version as actually published in the Federal Register (e.g .. include changes made by OMB before 
publication). The documents have been further updated to show this is now a tina! rule. 
h. __ If this rule is following a proposed rule or Advance Notice of Proposed Rulemaking 
(ANPR), the FR."' descrihes the major changes made to the proposed rule or ANPR. 
i. __ Where there are multiple public comments on a topic. they have been grouped together 
under one topic heading. 
j. _The description of each comment(s) accurately summarizes that comment. 
k. __ The committee's response to each comment is adequate. 
l. _If a comment's response says that a change to DFARS section X is being made. the 
change appears in Tab A DFARS text changes and is also addressed in the FRI\. 
m._ Regulations.gov shows the same public comments as the committee considered (not 
more or fewer). 
n. _The pre"·ious rule PDF is an attachment to the case. 

4. OTHER REQUIRED TABS. 
a _ Paperwork Reduction Act. The Supponing Statement for any intonnation collection 
requirement is attached (required if draft rule will impose new intonnation collection 
requirement or affect an existing requirement). 
b. x An IRF A or FRFA is attached (unless the FRN justifies that there will be no impact on 
small entities- in that case a Certification is usually required for DPAP signature}. 
c._x_ The DFARS Case Training Fonn is attached. 
d. x The Data Collection/Reponing Checklist for business systems is attached. 
e.- -Draft D&F (to be signed by Director. DPAP) for application of a rule based on statute to 
commercial items. COTS items. or below the SAT (required if statute does not impose civil or 
criminal penalties, docs not specifically require application to commercial items. COTS items, or 
below the SAT) 
f _ A I ist of respondents and matrix of pub) ic comments (required if public comments were 
received from more than two respondents) 
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Draft Proposed Rule 

g._x_ A copy of the statute, Executive order, or other source docwnent used by the 
committee is attached. 
h. A separate Detennination of Urgency, if required. 
i. __ A marked up copy of any fonn being changed. 
j. This Report Checklist,' 

TAB J 



-..,., 

Murphy, Meredith K Ms OSD ATL 

-----~---------·----------------------------------~----------·------------------From: 
Sent: 
To: 
Subject: 

Attachments: 

Signed By. 

Murphy, Meredith K Ms OSD ATL 
Wednesday, July 31, 2013 8:34 AM 
Quinones, Manuel Mr OSD A TL 
RE: NSS edits to DFARS case 2013-DOlO -- Enhancemept of Contractor Employee 
Whistleblower Protections 
2013-DOlO DFARS text (p) NSS Cmts w DoD notes_073113.doc; 2013-DOlO FRN (p)_NSS 
Cmts w DoD Notes 073113.doc 

l(b)(6) - I 

Manny, please see my comments on the documents. Most of the NSS comments should not be accepted (and, could 
you please tell me what the heck NSS is in the first place?). 
Thanks, Meredith 

---Original Message----
From: Quinones, Manuel Mr OSD ATL 
Sent: Tuesday, July 30, 2013 5:24 PM 
To: Murphy, Meredith K Ms OSD ATL 
Cc: Williams, Amy, Ms, OSD-ATL 
Subject: FW: NSS edits to DFARS case 2013-0010 -- Enhancement of Contractor Employee Whistleblower Protections 

Hi Meredith, 

Please review and provide me your response ~s to whether you concur/non-concur with additional comments from 
OFPP/OIRA. See below email and attached redlines from OFPP. 

Thanks, 

Manny 

-----Original Message--
From: Seehra, Jasmeet [ L.!.m~a~il~to:::.j!l...(b-)(_6) __________ ....J 

Sent: Tuesday, July 30, 2013 4:29PM 
To: Quinones, Manuel Mr OSD All; Stewart, Konnee R Ms OSO ATL; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB·DFAR Rules; Wise, Julia 
Subject: NSS edits to OFARS case 2013-0010 •·• Enchancement of Contractor Employee Whistleblower Protections 

Folks- while we are trying to finish up EOP vetting on this case we got some .additional comments from NSS. OFPP 
reviewed their comments and agreed with some and added comments on others in the attached documents. 

Please let me know if you have any issues with taking these comments. 
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DFARS Case 2013-DOlO 
Enhancement of Contractor Wbistlehlower Protections 

Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

• • • • • 
SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 

CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

( (a) ]This subpart implements 10 U.S.C. 2409 as amended by (s]~tion 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)(,1 
IHld [s]~tion 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417)(, and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013 (Pub. L. 112-239)). 

( (b) This subpart does not apply to any element of the intellicence 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element ofett the intelligence 
community; or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

"Abu•e of authority," as used in this subpart, means an arbitrary and 
capricious exercise of authority that is inconsistent with the mission of 
DoD or the successful performance of a DoD contract. 

A!TtHDO't '0115 IS A ~NTIAl, DfUIEMTIVf. AND I'M~ OffENSE ACQUISITION ~GU\AtlONS SYSTtM DOCUMENT. 
PIIDTtCTlO FaOM UMtmtOIUZlD DISCLOSUIIf P'UitSUAin TO TMl fiiUOOM Of INfOIIMATlON ACT AND OTHflt l.fGAI. AIJOtC:llltn£S. 
THIS DOCUMENT SHAll. NOT It DISTRIIUT£0 OUTSIO£ AUTMORillD RUUMAIONG CltANNELS WITHOUT TMl ~ -"""lYAL Of A 
lllPitfSlNTATIVE Of TMl OlffNSE ACQUISITION ltlGutATIOHS SYSJtM. If YOU HAVE IIKfiVED THIS DOCUMflfTIN lMOII, YOU MAY NOT 
ltlAO. COPY, DIS'TR*Ill, OA USf TMl DOCUMllfT OA INFOAMATlON CON'IAINED TMllltllt. FUitTHliiMOAf, YOU MUST IMMtDIAnlY 
NOTlfY THl SlNDflt l't lll"-Y (MAll 011 OTHfll MfANS ANO THEN Dflffi 011 OfSTIIOY All. COPIU OF Tit( DOCUMENT. 

ANY QIUMVDOH Of THIS DOCUMENT !!lUST CONTAIN '0115 llGlNQ. 
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203.903 Policy. 
The fellewiRg peliey applies oo 'DaD ine~e4 eHh.e peliey at FAR 8.908: 

(1) [Policy. )10 U.S.C. 2409 prohibits contractors [or subcontractors] from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the felle'W'·ing entities[ listed at paragraph (2) of 
this section] , information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an ahuse of 
authority relating to a DoD contract, ]a substantial and specific danger to 
public health or safety, or a violation of law[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contractfi[. Such 
reprisal is prohibited even if it is undertaken at the request of an 
£>x~utive branch official, unless the request takes the form of a non
discretionary directive and is within the authority of the executive hranch 
ofticial making th£> r equest.] 

(2) Entities to whom disclosure may be made) 

(i) A Member of Congress o.r a representative of a committee of Congress. 

(i:i) t~ !'etu•eaeAtati:rle ef a eemmiU.ee ef Ceftgpess. 

(ili) An Inspector General that receives funding from or has oversight over 
contracts awarded for or on behalf of DoD. · 

(i[ii]¥) The Government Accountability Office. 

([i)v) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of aa ageaey eF the Department of Justice[ or 
other law enforcement agency) . 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who bas the responsibility to investigate, discover, or 
address misconduct.] 

An£HTION: THIS IS A CONFIDENTIAL, OELIIf~TIVE, ANO PM-DECISIONAL OfFENSE ACQUISITION REGUIATIOI'IS SYST!M OOCUMENT, 
PROTECTtO FROM UHAVTHOIUZIO DISClOSURE PURSUANT TO THE FII£EOOM Of INFORMATION ACT AND OTHER LEGAL AUTHOIIITl£5. 
THIS DOCUMENT SHALL NOT IE OISTJUIIUTED OUTSIDE AUTHORIZED RULEMAKING CHANNELS WITHOUT THE PRJOII APPI\OVAL OF A 
RfPRfS£NTATIVE Of THE DEFENSE ACQUISITION REGULATIONS SYSTEM. If YOU HAVE R!CfJVEO THIS DOCUMENT IN ERROR, YOU MAY NOT 
RfAD, COPY. DISTRIBUTE, OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. FURTHERMORE, YOU MUST IMMfOIAT!LY 
NOTlfY THE S£NO£R BY REPLY EMAil OR OTHER MEANS ANO THEN OElfTE OR DESTROY ALL COPIES Of THE OOCUMENT. 

ANY DIST!II!VDON OF THIS I!OCUMENT MUST COHTAIN THIS LEGEND. 
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[(3) Disclosure clarified. An employee who initiate!! or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceedio,g relating to waste, fraud, or abuse on a DoD 
contract shall he deemed to have made a disclosure.) 

(~[4)) [Contracting officer actions. )A contracting officer who receives a 
complajnt of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

208.904 Procedures for fiJin,g complaints. 

f(a) Any employee of a contractor or sub(!ootractor who believes that be 
or she bas been discharged. demoted, or otherwise discriminated against 
contrary to the policy in 203.903 mny file a complaint with the Inspector 
General of the agency that awarded the contract. 

(b) The complaint shall be signed and shall contain
(}) The name ot the contractor; 
(2) The contract number. it known; if not. a descriP.tion reasonably 

sufficient to identify the contract(s) involved; 
(3) The sube&aa•ial violation oC la wl rule. or reculatioD giving: rise to 

the disclosure; 
(4,) The .nature ofthe disclosure giving' rise to tbe discrim..io.atory act, 

including the party to whom tbe informntion was disclosed: and 
1M The specific nature aod date of the reptimL_ 

keJ 111!. ~~.,!~1 le •b§ I!~E!Hret ot Ft\B iz994. IJ:R' ~·'*··~&er e_mpJeyee !'.~ 
hehe.,zee &hat he er ehe hee heeR d:ieeha.J~~ed. 4emetieEl, er e•heR·iee cHei!PimiRAiie!l 
araiMt eealrapY te •he fl~· i:B 293.l~Qi 1'118!! &lea ee~Bplaittt wilh ~'he Qe:Q 

[llfllll!eter GeRera~... .. ......... - ... -. ·-· .... . ..... ----· 

203.905 Procedures for investigating complaints. 

The fellewing preeedtt:rea apply te DeD iBstead. ef t'he JU'eeedtH'ea at FAR a.99&! 

-- !'"_ 

IIIJt!a!QN! T'lfiS IS A CONfiDENT~ OEUURATIVf, Mill l'fi[.OEClSIONot.l OUtliW ACQI!fSITION IU.G\IIAOONS SYSTfM I>OCtJMfNT. 
~fEt:nD fROM UHA.IJT'IfOIIIUO O&lOSUitf PUIISUAHT TO 'T'IfE FRUOOM 01' INFOIIIWUITION At:f AND Onmt UGAl AVT'IfOIImES. 
~S DOCUMEHf SHAU NOT tr OISlllltuTtO OVT51DE AlffliOIUl!EO RUUIWUIKING CHANNELS WITHOUT nit 1'111011 AJ'IW)I!Al. Of A 
IU.I'IIESlNTATJ\1£ OF 'T'If( DEFENSE ACQUISillON tiEGUIA TIONS SYSltM. lF YOU HAVE Af(fiVED THIS DOCUMEHf IN EMOII. YOU IWUIY NOT 
IliAD, COP\', DISTIIIIIITE, OR US£ THE DOCUMENT OR INF'ORMATION CONTAINED THEitfiN, FURTHERMORE, YOU MUST IMMEDIATUY 
NOTli<Y THE SENDER 8Y IU:I'lY EMAIL 011 <ml£11 MEANS AND THEN D£Lm Olt OESTliQY AU CO PitS OF TliE DOCUMEHf. 
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(l) [Unless t)+lw [DoD InspN'tor General makes a dt~termination tlwt 
thl' <'omplaint is frivolous. fails to allege a violation of tlw prohibition in 
203.903(1), or has bN~n previou~ly addrcsst•d in another Ft•deral or Statt· 
judicial or admini-.;trativc procPPding initiHtPd by thf' complainant. tht• 
I DoD I n.~JH'ctor G<o>nPr;Jl will ffiflk>•-tt-;l;•f.f'f'm--i-fii:H-HlH-+1<" to y·hf'llwr 11 cDmplain-1--i" 
~'"or mrri1.· -l#t·;lw-t' inve:::tJ~~~tton[c the complaint). 

(ll If t!w DoD InsJH'dor (;eneral dd('rmmes that a complaint nwrit,; furtlwr 
lll\"P>:'IJ~at1on. the DoD Jn,opector Ct>rwral will-

(i) ~otify thP complamant. tlw ('ontract.or a!Jo.~Pd to ha\"1' committ.rd tlw 
violation. ;md the !wad oftlw agen(·y. 

lnl Conduct an l!lV!'~tigation: and 

(lit) Pn1\·idP a wnth•n report offtndmgs to th<> complainant. t!w rontrartor 
allegrd 1.o have commit!Pd thr violat1on. ami the iH'<!(l of the agpm·y. 

(:3) Tlw DoD Insp<'c11lr Ceneral-

(il WJ!l determnw that the romplatnl 1s fnnllou~ or will ,;ubmtt the report 
addre~sPd 111 paragraph (2) of this ~~·ct ton within JKO days aft.rr rpn•iving the 
compla1nl. and 

tnl lfunablP to ~uhmit a report w1tlun 180 d:1:-·~. wd! subm1t tht• report 
within tlw ,Hlditional t1nw period[. up to 180 day;.,J to which the JH'l":<on 
~ubmittmg tlw cornplcunt agrees. 

[(4) The DoD Inspt~dor General may not respond to any inquiry or 
disclose 1111y information from or about any p<·r~on allegint!: tbe reprisal. 
t•xcept to the f'Xtent that ~uch rf'sponse or disclosurf' is-

(i) Madl' with the eonsent oftlw person allq!ing reprisal; 

(ii) Made in aceordance with 5 U.S.C. 552a (tht• Freedom of 
Information Act) or as required by any othf'r applieable Federal law; or 

(iii) :-;e<'l'SSary to conduct an investigation of the allct!:t•d reprisal. 

Al}!JfTl_QN: THII IS A CONFIDENTIAl. DH18Hi.AT1VE. AND PRE-DECISIONAl DEfENSE ACQUISITION REGUlATIONS SYSTEM DOCUMENT. 

PROTECTID FROM UNAUTHORIZED DI\.ClOIURE PUFO.SUANT TO IH! rRHDOM OF INrOR,.,AIION ACT AND OTHER lEGAl ALITHORIIIES 

THIS DOCUMENT SHAll NOT BE DISTRIBUTED OUHIDE AUTHORIZED RULEMAkiNG CHANNEll WITKOUT THE PRIOR APPR!NALQrA 
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(6) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden ofproofspecified at parap-aph (e) ot5 U.S.C. 1221, 
(burden ofproofin !individual &Iight ofA.Action in ~ertain &reprisal 
~ses) in ball be controlling for the purposes of an investigation 
conducted by the DoD Inspector General, decision by the bead of an 
agency, or judicial or administrative proceeding to determine whether 
prohibited discrimination bas occurred.] 

203.906 Remedies. 

(I) Not later than 30 days after reaiving a DoD Inspector General report in 
accordance with 203.90~. the head of the agency-

---ti(i~) ~8( e]hall determine whether sufficient basis exists to conclude that the 
contract.or has Sllbjt-ct ed one of its employees to a reprisal as prohibited by 203.903; 
and (shall either i!!sue an order denying relief or shall take one or more of 
the following actions; 

(i) Order the contractor to take affirmative action to abate the 
reprisal. 

(ii) Order the contractor to reinstate the person to the positiog that 
tbe persop held before the reprisal. toother with comPensatory 
d•m•ces (jncluding back pay). employment benefits. and other 
terms and conditions of employment that would apply to the 
penon in that position if the reprisal bad not beep taken. 

(iii) Order the contractor to pay tbe complainant an amount equal to 
the aggregate amount of all costs and n :oenses (including 
attornevs' fees and e1pert witnesses' fees) that were reasonably 
incurred by the complainant for. or in connection with-. bringing 
tbe complaint regarding tbe reprisal. as determined by the bead 
of the agency.) 

(ij) Shall ieeMe an erder Elenying relief er et.all ~ke ene er mere e( tAe aetiene 
eeeeified in FAA 3.99i(e). 

(2) If the head of the agency issues an order denying relief or has not isaued an 
order within 210 daya after the euhmi88ion of the complaint or within 30 days after 

ATTDfJ!QN; THIS IS A CONJIO(If'IIAI. OfUIOAnvt. MO f'tllf·O«ISIOHAL OOtHSE ACQUtsmoN lllGUI.AllONS SYSTIM DOCUMlNT, 
....aTECTfO fiiOM UMUTHOfiiUD OISCI.OSUIIl P\IIISUAHT TO THE FREEDOM Of -a-ATIOfll N:T AIID OTHfll LEGAl AIITHOIUTlO. 
THIS OOCUMtlf'l SHAU NOT It DISlliiiUTlD OVTSIO( AUTHO«<ZED RULEMAICIHG CHANNELS WITHOUT 'THE l'ttiOII An!IOVAI. Of A 
IIP'IUSCif'l ATIYE Of 'THE ()(f(NS( ACQUISil'lON ltEGUI.ATIOfiiS SYSTfM. If YOU HAvt NaMD ntiS DOGUMIIIf'l IN [~ YOU MAY NOT 
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the P.Xpiration of an extension of time granted in accordance with 203. 905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
reml'dies with respect to the complaint; and 

{ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriatl' district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried hy the court 
with a jury.( An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

1£(4) Reprisal is prohibited, even if it is undertaken at the request of & 

l>el) 81' A.m.i:&is••••iea an executiv-e official, unless the request takes the 
form of a nondiscretionary directive and is within the authority of the 
Del) eF Admi:B:islft&ti9Bexecutive h.ranch official making the !request.!. .......... .,.·· ·· 

(5) The .rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment. 

203.907 Classified information. 

As provided in section 827(h) oftbe National Defense Authorization Act 
for Fiscal Year 2013, nothing in tb.is coverage provides any rights not 
otherwise provided by law to disclose classified information.] 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistle blower Rights, in all solicitations and contracts. 

• • • • • 

AmryT!ON: THIS IS A CONFIDENTIA.l, 0Ul8EAATIV£, AND PRH!ECISIONAt DEFENSE ACQUIStliON REGUlATIONS SYSTtM O.OC:UMENT, 
PROTECTED FROM UNAUTHOIUZEO DISCLOSURE PURSUANT TO THE FRI:EDOM OF II(FORMATION ACT AND OTHER L£GAL AUTHORiliES. 
THIS DOC\JMENT SHALL NOT &E DISTRI&UTED OUTSID£ AUTHORIZED RUlEMAICING CHANNElS WITHOUT THE PRIOR APPROVAL OF A 
RI:PRESENTATIVE OF THE DEFENSE ACQUISITION REGUlATIONS SVSllM. IF YOU HAVE RI:CENEO THIS DOCUMENT IN ERROR, YOU MAY NOT 
READ, COP't, DtSTRIIIUTt. OR USE THE DOCUMENT OR INFORMATION CONTAINED THEREIN. fURTHEJIMORI:, YOU MUST 1M MEDIA TtLY 
NOTIFY THE SENDER B'f REPLY EMAIL OR OTHER MEANS ANO lHEN DELETE OR DESTROY All COPIES OF THf DOCUMENT. 
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Comment [WJ3]: Thls la,.u•c• l>ln the law and 
lhlsrule pertains to DoD c<>ntnocts. 

Howeve.r, w~t do wonder about contracts aw.,ded 
by another •seney on ~><!half of DoD and fut\ded by 
DoD . 

Comment (m4]: .-aree with OFPP T~>ell...-se 
In the low (tt 10 U.S.C. 2.10!1(e)!3l(B). II "t 

o.,.rt""'nt ,. Administration olllcltl.• •OcO'" Jo I 
1 out (DfARS) ll'!lueee !of •o.p.rtl'llent." No ch.,.. 

si>O<Ald bot made. 

Comment (NYFS]: Is this loncuop ......,....,? 
Tt.. sarno JonpfO t• ln 203.1103 on •Pol!<v" •b.,... 



PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

••••• 
252.203-7002 Requirement to Inform Employees of'Whistleblower Ripta. 
AB preecribed in 203.970. U.M the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WJUSTLEBLOWER RIGHTS 
(~\N 2QQ8(DATE]) 

[a) The Contractor shall mform its employees in writingL in the predomina.ot 
native la.ogua1e of the worktorceJ of employee whistleblowet' rigbt.a and 
prot.ectiona under 10 U.S.C. 2409. as de8Cribed in (s)Subpart ~of the Defcnae 
FE'deral Acquisition Rqulatioo Supplement. 

(b) Tbe Contractor tball include the substaDce of tbis clauee, includinl tbb 
parqrapb (b), iD alleubcontract&) 

(End of clause) 

ATIDmO!f• 'n41S IS A CO.WIOlHTW. OWilM TI'Vt, AHD f'llf-OICISIONAI. DmMSl ACQUISITION RlGUlA 1'10N5 Sl'S nM DOCUMOO, 
I'IIOTlCnD JIIOM UHAUfMONZfD DIJC\05UM PUIISUAHT 10 nll RIUDOM Of NOIIMAn<HI ACT AND Onllll lfCW. AU'n4011mfS. 
n4IS DOC\JMOO SHAU NOT If DISllnUTtD 0\miDE AllftiOMZlD IWUMAIQNG tHAH*I.S Wfn40UT ntl P'IIIOII ~AA. Of A 
lllP'IIlSCNTATM OJ TMf I)(JfMSl AC(lUISmg,.lllGUlAnc)NS Sl'SltM. If YOU HAvt lllClMD THIS DOCUMINT IN liiiiDfl. YOU MAY NOT 
RlAD, CCWY, DISTIIIIIUTl, 011 USC nll DOCUMlHT OIIINJOIIMATION CONTAINED ntliWH. JUIITHfiiMOM. YOU MUST IMMlDIAmY 
NDlW\' ntl KNDfll IT lll~Y IMAil 011 Onltll MCANS AND nllN DllfTf 011 DUlliOY AU CONS Of Off DOCUMlNT. 
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(Billing Code 5001-06-P) 

DKPARTMBBT OF DBFENSB 

Defenae Acquiait ion Regulation• Syatea 

48 CFR Parte 203 and 25l 

RIN 0750-AB97 

Defenae Federal Acquiaition R89ulation Supplement , Bnhanc-.nt 

of Contractor Wbiatleblower Protection• (DFARS Caae lOll-DOlO) 

AGBNCY • Defenae Acquisition Regulations System, Oepartl'l\ent of 

Defense (DoD). 

ACTION s Proposed rule. 

Sma&ARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS ) to implement statutory amendments 

to whistleblower protections for contractor and subcontractor 

employees. 

DATBSs 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Inaert date 

60 daya after date of publication in the FBDBRAL RBOISTBR], to 

be considered in the formation of a final rule. 

i\TJI)riO' Tlllll Ill \ <..O'f iDt.'Tl\L, OEUDJIATl\(. "-'D PR&OIX:l5.10"AL Kn.'ll ACQ\ItmiO!'f 
IU:GUL.ATIO"oS S¥SU\4 DOC\. 'ItL•iT, PRO'nCTED fliOM UNAUTIIOIUUO Dl5C"LOSLilE PLIULANT TO TIB 
F'llUDOM Of' I"F01t.\4ATIO" ACT A."'D OJHDt l.£CA1. AUTIIOIUTIES. TIUS OOCUML'T SltAU. loOT a£ 
Dr!TIUIMJTQ) OUT$JDit Al'TifOiliUD ltliLEMAICJJ'tC CJIANNELS WITHOUT Till rtUOit Apptt0VAL Of' A 
lllVRESENTATivt Of' nn: DUCNS£ ACQt!ISmOrt REGULATIONS SYS1£.'1t. IF YOU ltAvt IU:C'VVI:O THIS 
O()CU\4ENT IN ERitOR. YOU MAY NOT IU!AD. coPY. DISTRIBUTE. OR USC THE DOCUMEJ'IIT OM INFOIIMATION 
~TAINED THER£11'1.. fUMTltKRMOill, YOU MUST IM"tEDIAT'ILY NOTIJI'V THE !~>ENDER BY IU:PI.Y tMAIL OR 
OTltF-R MEANS A.IIID T IIF.N ~T£ OR DESTROY ALl. COPIES OF T HE D()('"UMENT. 

N!X DISIIUJUTIO!'i Of THIS QOCl:MtM' MUST CO!'!IAIN JJUS W:GINJ), 
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ADDRBSSBS : Submi~ comments iden~ified by DFARS Case 2013 - DOlO, 

using any of the following methods: 

o Regulations.gov: http://www.regulations.gov . Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013 -0010~ under the heading nEnter keyword or ID" and 

selecting ~search." Select the link ~submit a Comment• that 

corresponds wi~h "DFARS case 2013-DOlo.~ Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if any), and •cFARS case 2013-

DOlO• on your attached document. 

o E-mail : dfarseosd.mil. Include DFARS Case 2013-0010 in the 

subject line of the message. 

o Fax: 571- 372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 38855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be pos~ed without change to 

http://www.regulations.gov, including any personal information 

provided. To confirm receipt of your comment(s), please check 

www.regulations.gov , approximately two to three days after 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) . 

POR PURTHBR INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&:L)DPAP/DARS, Room 38855 , 

3060 Defense Pentagon, Washington, DC 20301-3060 . Telephone 

571-372- 6098; facsimile 571-372-6101 .~ 

SOPPLBMDTARY Dfl'OJUCATION: 

r. Background 

DoD is proposing to amend the DFARS to implement a pol icy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112-239, enacted January 2, 2013). Section 827, entitled 

•Enhancement of Whietleblower Protections for Contractor 

Employeea,N made extensive changes to 10 u.s.c. 2409, entitled 

•contractor employees: protection from reprisal or disclosure.w 

Paragraph (g) of section 827, which amended paragraph (k) of 10 

u.s.c. 2324, entitled ~Allowable costa under defense contracts , • 

will be addressed under a separate DFARS case. 
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R£CUl..ATIO."'iS SYSTEM DOCUMENT, PltOTt:CTED ntOM UNAUTHOIUZ£D OISCLOSUU PURSUAXT TO THE 
nt£EDOM or INTORMATIOI'I ACT AND OTHER LEGAL. AUT80lllfi£S. TIJIS OOC11MEHT SHALL NOT 1£ 
OISTIU.ut'£0 Otn'SJDE AUTlfORIU:D llUL.EMAKING CHANNELS WITHOUT T111: PRIOR A1'1'ROVAL Of A 
R£Pil£SEHTATIVI Or THE DD't:NSE ACQUisrTION llt:GUL.ATIONS SYSTEM. If YOU IIAVE R.t:C£1\IED THIS 
DOCUMENT 11'1 EUOA. YOU MAY NOT llt:AJ), COPY, OISTIUJIUTE. OR USE T81l DOCUMEHT OR INFORMATION 
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uf ,e_gal Costs :':or '.'Jh'~;t"e.blowcr Proceedi:lC:r~; SE>c::.ion 827 ot 

Sectior_ 828, p:::_:_ot F::-c-g::-a.~. :or Er.ha:~ce-er_t o: Cc:ltractc·r 

imp::.e-e:lted -'--:1 ::he ?A?.., see FAR Case 2:,::_3-:'15. Sec:::ior_ 328 

es:::a:Ol_'_shes a fc•.1r-yea::- "pile-:: prcqra.~." ::o p::-ovide e::1ha::1ced 

-,.,his::le:O::.cwer p::-otect:'..or.s :or e-ployees of ci•:_'_liar_ aqe:1cy 

cont::-ac:::ors ar_d s•.Jb-:::o:~::::-ac::crs a:~C. susper.d ::he use c: FAR 3. 9:,::_ 

The ?A?.. w:'..ll alsc· i:~co::-po::-a:::e sect:'..o::1s 827 :g' 

sec:::'..c::1 828(d} ame:~C.s 4::_ C.S.C. 431:, ::o address legal costs 

:'..r.ct:::-red :Oy a cor.t::-ac~or ir. conr.ec~ic·r. w:'..::h a prcceeC.i:~g 

the appl~cable .... ,h~st~eOlc·,.,,er sec:::ior: ,::_c c.s.c. 24C9 o::- 4::. 

Allt.:.IU):.o II!!~ I~ ~ ('O~tl!JJ<.:.TI'I.1, IJEL!BER\TI\'E. .'I.'>D PRE-DfCI'oi0'>-\1. llUt.~SJ<. V'(.)l !~II Ill'> 
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U.S.C. 4712, respectively) . See FAR Case 2013-017, entitled 

Allowability of Legal Costs for Whistleblower Proceedings. 

II. Diecueeion 

The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

~Whistleblower Protections for Contractor Employees.• DFARS 

subpart 203 . 9 implements 10 u.s.c. 2409, as amended. The 

subpart covers the policy, procedures for filing and 

investigating complaints, remedies, and the prescription for the 

clause at DFARS 252.203-7002, entitled ftRequirement to Inform 

Employees of Whistleblower Rights." 

A. Section 827 changes to 10 u.s.c. 2409. Section 827 

revised 10 U.S.C. 2409 as follows: 

(a)(1): Amended grounds for disclosure. 

(a ) (2 ) : Amended persons and bodies t o whom disclosure ee~ld 

res~lt ift re~risal may be made pnd for which reprisal is 

prohibitedjJ. ... 

{a) (3)(A): Provided a definition of who is deemed to have made 

a disclosure, s.ee 203.903 (3). 

AUENTIOR· TillS IS A CO/'IflOEJHIAL. DELIBERATIVE. 4J'IID PJU:.DECISIONAL DEYE."i5E A<.'QUISfHON 
JI£GUI.ATIONS SYSTEM DOCUMENT. PltOTECfED FROM UNAUTHOJUU:D DISCl.OSUR£ P\IRS.U4J'IIT TO Tit£ 
FREEDOM OF INFORMATION ACt AND QTI.lER LEGAL AUTHORITIES. TffiS DOCUMENt SHALL NOT B£ 
DISTRIBUTED OUTSIDE AIJTIIORIZ'ED RULEMAKING CHANNEI.S WITJIOUT THE PRIOR APPROVAL Of' A 
lli!PIU:SF.NTATIVE OF THE DEftNS£ ACQUISITION JU:GULATIONS SYSTEM. It' ·vou HAVE RE<.'EIVl.'U TBIS 
DOCUMtJIIT IN ERROR, YOU MAY NOT READ, COPY, DISTRIBUTE, Oil USt Tfl£ DOC~"T OR INFORMATION 
CQNTAJNED TllERUI'I. fURTttERMORE. YOU MUST IMMEDIAtE'I.V NOTII'Y rttf; SE...,DER BY REPLY F..MAll. OR 
OTII£R MEANS AND TH£1'1 Ol:l.ETt ()it OESTROV ALL COPI.ES Of' TH£ VOCIJME.'IIT. 
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(a)(3) (B): Added prohibition against reprisal even if 

undertaken at request of a DoD er A~MiAietrat4eftan executive 

branch officialJ. 
' ~ --..... _ .. _ ................... ~ ................................. -........................... _ ... ___ ...................................................... _ .. . 

(b) (1): Provided an additional basis on which the Inspector 

General may determine not to investigate. 

(b) (2) (B): Provided a reporting timeframe for any additional 

period for investigation. 

(b) (3): Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(bl (4): Added a three-year time limit for bringing a complaint. 

{c) {1) (B): Modified the types of damages that may be ordered. 

(c) (2): Created a two-year time limit ~for bringing an 

action if remedies have been denied or after remedies are deemed 

tO have been exhausted. 

(c) (4): Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c) (5): Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the o:r;der. 

(c) (6): Stated the legal burden of proof to be used. 

~Q:i;_ THlS lS A CONODE!IITIAL, Df.J.IBERATJVE, AND P'RY~OECJSIONAL DEFENSE ACQUISITION 
1t.£Cll.-\li0NS SY&"T~I DOCUM£.ST, PROTEctED f'ROM UNAUTHORIZED DISCLOSURE PURSUANT TO Tlf& 
F.RE£00M Of I NFORMATIOS ACf Al'ID OTII£R LEGAL AUT.HOIUTIES. TlflS DOCUMLNT SOALL NOT .8£ 
DI~"TRJliUTED OUTSIDE AUTHORflED RUL£.'\V.KL"C CHANNELS WlTIIOIJT THE PRIOR APPROVAL Of A 
JU:PR£St'Ji'U.Jf\'t; OF THE DEFENSE ACQVISmOI'< REGULATIONS SYSTEM. ff' YOU HAVE RECEIVED TillS 
DOCI.IM£NT I.N ERROIL YOU MAY NOT READ, COI•Y. DISTRIBUTE. OR US£ THE OOCUM.ti''T OR t:Nl'ORMATION 
COI'I, >\I'N£1) THEREIN. fURTUE!UtOR£. YOU MUSl l'M~lEDIATELY NOTif'Y nu: S £NDF.R BY REPLY EMAIL OR 
O'rHE.R MEANS Al'fD THEN DELF;T£ OR DESTROY ALL COPrES 0 11 T8E DOCUMENT. 
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(c) (7}: Prohibited any waiver of the rights and remedies in the 

statute. 

(d ) ~ Added a new requirement to notify employees of their 

rights and remedies. 

(e ) : Created an exemption for e l ements of the intelligence 

community. 

(g} (6) : Added a definition of •abuse of authority.• 

B. Propo•ed Change• to DPARS 

The statutory changes to 10 U. S.C. 2409 made by section 827 

are proposed to be i mplemented in DFARS subpart 203.9. The 

statutory changes to 10 u.s.c. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart . 

The definitions of ~abuse of authority• and •reprisal• are 

recommended additions to DFARS 203 . 901 , Definitions. 

The applicability of the subpart would be expanded to include 

violations of rule or r egulation and abuse of authority relating 
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f'lli.EDOM OF IJ'(fOIIMATION JICJ AND OTIIRR LEGAL AUTHORITIES. THJS OOCUMENT SJIALL NOT BE 
DISTRIBUTED OUTSIOtl AU'THORI.UD RUL&MAKlNG CHANNELS WlTJIOUT THE PRIOR AI'PkOVAL Of' A 
IU;PllESEI'O'ATJVE OF TilE DEnNSE ACQUISrrJON RJ:Gtn.ATIONS SYSTEM. IF YOU HAVE II.ECl'lvt:D TillS 
DOCUMENT lN ERROR. YOU MAY NOT u.AD, C..'OPV, DISTRlBUTt. OR USE TilE DOCUMENT OR INfORMATION 
CONTAINED THEREIN. FUIItTliERMORE. YOU MUST IMMEDIATELY NOTIFY TUE SENDER BY REPLY EMAIL OR 
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to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and certain contractor or subcontractor management officials or 

employees. In addition, the proposed changes to this section 

would include a clarification of what constitutes a 

"disclosure." 

pFARS 203.904 

~:-- .P~~~- ~9.~.:-~9.? ... ;.~ . .P~~P.~~~~--~~--~~ ame.~<;i-~~--~<? a~~F~~~ ............... , ..• · 

specific reasons for which the DoD Inspector General would be 

justified in not investigating a complaint of discrimination or 

reprisal, add timelines, and clarify the narrow circumstances 

under which the DoD Inspector General could respond to any 

inquiry or disclose information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. Paragraph (h) of section 827 provides 

that nothing in the new law may be construed to provide any 

rights to disclose classified information not otherwise provided 
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by law. This important caveat has been included in a new 

section 203.907, entitled •classified information . " 

The clause prescribed at DFARS 203.970 is 252 . 203-7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

proposed rule would amend the clause to apply to subcontractors 

the specific requirement to inform employees in writing of their 

whistleblower rights. In addition, the written notification of 

employee whietleblower rights and protections would be required 

in the predominant native language of the workforce . 

III. Bxeeutive Orders 12866 and 13563 

Executive Orders (B.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects ,· distributive impacts, and equity) . B.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits , of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is a significant regulatory action 

and, therefore, was subject to review under section 6(b) of E. O. 
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12866, Regulatory Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 U.S.C. 804. 

IV. Regulatory Plezibility Act 

DoD does not expect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, 5 U.S.C. 601, et 

seq., because the rule neither changes the substance o f contract 

or solicitation procedures or policies nor creates a 

whist leblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors• rights and the remedies available to their 

empl oyees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NDAA) for Fiscal Year (FY) 2013. 

Section 827 of the NDAA for FY 2013 amended 10 u.s.c. 2409 and 

10 U.S.C. 2324(k). Section 827 changes are applicable to DoD 

and NASA. Each agency will amend its FAR supplement to 
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J'RJ:EDOM OF I!'IFORMAT!Oll ACT AND OTHER LECAL AtJTROIIITli:S. THIS DOCVMI:IVT SHALL :'(OT liE 
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incorporate these provieiona. This IRFA pertains only to thia 

DFARS proposed rule. This rule proposes to make revieions to 

subpart 203.9, "Whiscleblower Protections for Contractor 

Bmployeea.~ The subpart covers the policy, procedures for 

filing and investigating complaints, remedies, and the 

prescription for the clause at DFARS 252.203-7002, entitled 

•Requirement to Inform Employees of Whistleblower Righte.• 

The rule will apply to all entities, small as wel l as 

large, at the prime contract and subcontract level. Hovever, 

not all entities will have a situation occur that requires an 

employee to use the whiatleblower provisions. Given that a 

whistleblower employee may work for any size business, the 

impact on small businesses is directly associated with the 

number o! whiatleblowers it employs. There is no way to predict 

this number in advance. However, a small entity could be 

impacted by a whietleblower employee either as a Government 

prime contractor or subcontractor. In addition, the impact on 

an entity is directly related to the seriousness of the alleged 

wrongdoing . 
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c:': t_:le W"Or.gdc_:_:lq ac; .sta.tcc. i:l t_b_. proposed '".I::_e_ 

l~kf'ly to be :::e~r.~'red to :-.nr:ic;:l J-:c:ma.:-1 .:::-cscurcec; dccc:me:lLat_ior_ 

T:1:'..s docc.me:~tat~c:~, r.owever, woc.ld 
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:'..r.terested parties c-r_ t:1e expected i~.pact o: tr_:'.s :::-.J::_e c-r_ .s~.all 

er.t:'.t:'.es. 

Do:J w:'.l::. s.::.s:J C:J:JSide:- cc-mrner.ts ::":-om sms.l::. e:Jt:'.t:'.es cc-r.ce:-r.:'..ng 

tt·.e existing re-:;c.latio:1s ~r_ sc.bparts a:'fected :Ot· t:1:'..s rc.le ~r_ 

accorc'.ance witt-. 3 C. S. 6:.C. Inte:-esteC :Ja:-t~es -c:.st s·.1:0~.:'.t 
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such comments separately and should cite 5 u.s.c. 610 (DFARS 

Case 2013-0010), in correspondence. 

V. Paperwork Reduction Act 

The rule does not contain any information collection 

additional requirements that require the approval of the Office 

of Management and Budget under the Paperwork Reduction Act (44 

u.s.c. chapter 35). 

Li•t of Subject• in 48 CPR Part• 203 and 252 

Government procurement . 

llaDuel Quinoo••• 

Editor, Defense Acquisition Regulations System. 

,\U£,110:)• T1US IS A CQ'IinDLVTlAL. O€UBEJtATJVI:. AND PU:-MCISIOHAL DUVISF ACQUISITION 
ll£GLLATI0"5 SYS'ri.N DOCU'IIIlNT . .... ()T[Cl'£1) fll0-"1 UNAUT110a1UD 01.5CLOSUU ruastJANT TO Till 
FU£00'111 Of I .. FOIIMATIO'( ACf A."'O OTiflR UCA1. AtiTBOIUTl£5. TIUS OOC\IMINT SMALL NOT BF 
DISTIU.un:D OI!I'SlDI£ At1Tt10aa.I:D AULL"-AKI'C CIIANN!LS WITUOtiT Ttll rtUOR API'ItOVAL OF A 
UPIU'.Sf.HTATIVI: CW Til£ 0£fl:"'s.t! ACQt;ISm~ U:CULATIOSS SYSTEM. fF VOO MAVI: Rt:C£IVm TillS 
OOCUMJ'.NT I1'C IJUlOR. YOU MAY !'tOT II&AD. COIN, DISTlUMJTf.. OA liSE TilE OOCUMEI'n' Oil lNfOilMAT!ON 
CON'TAIN'£0 THFR£11'1. FURTHEMMOR&. YOU lilt\JST IMMI:DfATELY NOTin' 11(£ SOIDU. BY IUPLY &"-AIL Qll 
OTRElt MEANS A/'10 THEN O£Ul'T'¥ OR OUTROY A1.L COI'U:S OF TR£ OOCU'II!INT. 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Signed By: 

Hi Meredith, 

Quinones, Manuel Mr OSO A Tl 
Tuesday, July 30, 2013 5:24 PM 
Murphy, Meredith K Ms OSO A Tl 
Williams, Amy, Ms, OSD-A TL 
FW: NSS edits to OFARS case 2013-0010 -- Enhancement of Contractor Employee 
Whistleblower Protections 
2013-0010 FRN (p)_revised 062513withOFPP com.doc; 2013-0010 DFARS text (p} 
revised 062513wOFPPreview.doc 

l(b)(6) I 

Please review and provide me your response as to whether you concur/non-concur with additional comments from 
OFPP/OIRA. See below email and attached redlines from OFPP. 

Thanks, 

Manny 

-----Original Message-----
From: Seehra, Jasmeet ~(b)(G) 
Sent: Tuesday, July 30, 2013 4~:2:-::9~P~M-:-------------' 

To: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms OSO ATL; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-DFAR Rules; Wise, Julia 
Subject: NSS edits to DFARS case 2013-0010 ·- Enchancement of Contractor Employee Whistleblower Protections 

Folks- while we are trying to finish up EOP vetting on this case we got some additional comments from NSS. OFPP 
reviewed their comments and agreed with some and added comments on others in the anached documents. 

Please let me know if you have any issues with taking these comments. 
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v 



DFARS Case 2013·DOIO 
Enhancement of Contractor Whistle blower Protections 

Prop011ed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

.. .. .. .. .. 

SUBPART 203.9-WHISTLEBWWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope of eubpart. 

[ (a) )This subpart implementa 10 U.S.C. 2409 as amended by [sjiection 846 of 
the National Defenae Authorization Act for Fiscal Year 2008 (Pub. L. 110·181)[,) 
aiMl [s)iection 842 of the National Defen.ee Autbonzation Act for Fiscal Year 2009 
(Pub. L. 110-411)(, and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013 (Pub. L. 112.239)). 

( (h) This subpart does not apply to any element of the intelliaence 
community, as defined in aection 3(4) of the National Security Ac t of 1947 
(60 U.S.C. 401(a)(4)) . This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of a .n element of the 
intelligence community if such disclosure-

(I) Relates to an activity or an element offW the intelligence 
community; or 

(2) Wa1 diecovered durin1 oontract or subcontract service• provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

.. Abu.., of outltorit;y,,. as used in this subpart, means an arbitrary and 
capricious e:urciae of authority that is inconsistent with the miSiion of 
DoD or the euccesstul performance of a DoD contract. 

AITDIDOit; THIS IS A tOWIOlNTW. OCUitMllllt. ANO JIU..~ Dlf[NSl ~ MGU\AliOIIO JYSTUIII DOCIMlNl, 
l'tiCJTtCTI.D fiiOM ~(1) OISCI.OSUM PUIISUAM TO TMr JMfOOIII Of ~TIOII ACT MD cmtlll ILCiAL AIITHOIWTIIS. 
1MS DOCUMOIT SltoUl NOT II! OIS11UIUTtO OIITSIOI AIITMCMIUD IIIJllMAlOIIG OWINlU wmtOVT Tl4t,...,.. A....OVALOFA 
._,..UlNfATM OFTMr OfFtNSf AoCQUismotl MGU\AT!OtG SVS'ItM. 1J YOU HAW IIUlMD 1lfiS OOCUMEIIIT IN l ll..,._ YOU MAY NOT 
lllAO, eMf, OISTMUT'I, 0. USl '0« OOCUM[NT 0. INJOIIMATION CONTAIN[O THOIIIN. 'UimtiiiMOIIf, YOU MUST .. M[OIAffiY 
MOTWY TMf SfNOOI 1\' llll'tY IMAil Oil OTIIfll MIAMS AN0 nt[N Dn£lt Oil 06'11101' AU COI'IlS Of Tllf DOCUMlNT 

MX I!IIJJWVIJOH Of THIS !IOCIJMOO 11M! CO!fiAIN !HI$ Wjl!!R. 
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203.903 Policy. 
Tlte fellewi:Bg peliey applies t.e Del) iABteaEl ef the peliey at FM 3,9Q8: 

(1) (Policy. ) 10 U .S.C. 2409 prohibits contractors (or subcontractors ) from 
discharging, demoting, or otherw1se discriminating again.st an employee as a 
reprisal for clieclosing, to any of the felle'i\'iBg entities[ listed at paragraph (2) of 
this section] . information that tbe employee reasonably believes is evidence of 
gross mjsmanagernent of a DoD contract, a gross waste of DoD funds, (an abuse of 
authority· relating to a DoD contract, )a substantial and specific danger to 
public health or safety, or a violation of)aw(, rule, or regulation) related to a DoD 
contract (including the competition for or negotiation of a contractf.(. Such 
reprisal is prohibited even if it is undertaken at the request of an 
executive branch official, unless the request takes the form of a non
discretionary directive and il'l within the authority or the executive branch 
omcial making the request.) 

(2) Entities to whom di•clo•ure may be made) 

(i) A Member of Congresa or a representative of a committee of Congress. 

(iii) An Inspector General that receives funding from or hae oversight over 
oontracta awarded £or or on behalf of DoD. 

(i(ii)¥) The Gov~rnment Accountability Office. 

([i)v) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of-en age&ey e:r t.he Department of Justice( or 
other law enforcement agencyj. 

((vii) A court or grand jury. 

(viti) A management omcial or other employee of the contractor or 
subcontractor wbo has the responsibility to investigate, discover, or 
address misconduct.) 

.t.ID!fi!QN; Tl41S IS !\ COflriO(IfflAl. 0£UifMnY(, AND l'llf-OECISION.\1 Dlf£111Sf .t.CQUISmCHIMGUV.TIONS SYSTtM DOCUMENT, 
I'IIOlTcnD fiiOM IJN!\UlliORilfO DISCI.OSUIIE I'UitW!\NT TO TH£ IJIUOOM OF INFOIIMATION ACT .VW OTMl~ llliAL!\Ul'IIOIIIntS. 
TillS OOCUM£NT SNAU IIIOT If OISTltiiU110 OuniO£ AUTHONUO IIUlEMAIIING CHANHlU WmtOUT Tl* 1'1110~ lll"'fCCVIU.Of A 
~ti'IIU£NTAnv£ Of TN£ Dt FINS( ACQUISmOfiMGIAATIONS SYSTEM. II YOU HAvt MCfMO 1'liiS DOCUMENT IN (1\f1041. 'fOU MAY NOT 
111/1.0, COPT, OISTNIUTI, 011 USE TN£ OOCUMOfT OlllffFOIUii~TaOfil CONTAINIO Tlftii(IN.. f~MliUiiOIII., YOU MUST IMMEOIATllY 
NOnFY TH£ SIHOf~ IY Ml'lY EMAIL Oil OTH£11 MlA.HS AND lHOI onrn Olt OUTIIOY AU COPIG OF Tlll DOCUMENT. 

AN! QISIJ!II\lJ!ON OF JHIS DOCIJMfNT MUST CONT.-IN THIS IEG£!!Jl, 
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((3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(2(4]) (Contracting officer actions. ]A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures Cor filing complaints. 

f(a) Anv employee of a contractor or subcontractor who helie,ves that he 
or she bas heeD discharged. demoted, or otherwise discriminated, against 
contr ary to the policy in 203.903 may file a complaint with the Inspector 
General of the agency that awarded the contract. 

(h) The complaint shall he signed and shall contain
( I) The name of the contractor; 
(2) The contract number. if known; if not. a descript ion reasonablY 

sufficient to idep ti(y the contract(s) i,n volved; 
(3) The euhstaD~ial violation of lawl rule. or regulation 1g!ving r tsi lo 

the disclosure; 
(4) The nature of the disclosure giving rise to the discriminatory act, 

including the party to whom the information was disclosed; and 
(5) The specific nature and date of the reprisal. 

(c) ]In addition.. t.e the B'f9eed:\iree at FAR :1.994. any contractor employee who 
be]jeves that he or she has been discharged. demottld, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures Cor iovestigating complaints. 

The felle'ft·:i:Bg Jlreeea~:~:ree aJiply te DeD ieeliead: ef the preeeauree at FAR 3.998: 

j\TUNDON; THIS IS j\ O)l'lfl()UfllAt, O£UBl!IATlVf., ANO PIIE~EC1110MA_l Dff£N$f AC®l.S!TION IUGULATIOIG SUttM OOC\lMUIT. 
PIIOTlCTtO FROM UNAIITMORil£0 OISCLOSUIIE PUIUUA!IT TO THE FR£EDOM Of INf0-11011 "CT AND OTIU!l lEGiAl AUTHOIIITilS. 
OOS DOCUMENT SMAll NOT If OIS111JIUTlO OUTSIDE AOTHONZEO NJlfMAIUII!G CIW'IJI£U WITtlOUT THE PIIIOII A!'NO\!Al Of A 
REI'IIDfNTATM Of THE DEFE.NS£ ACQUtSfnOH IUG\AAOOHS SYSttlil. IJCYOU ""'VE llfCEIVEOTHIS DOCUMENT IN£~ l'OU MAY NOT 
RIAl>, COPY, DtSTIU•IITt. OJt USf TMt DOCUMENT 011 INJORM.A:noH CONTAIIftD 'Tlftl!flN. J\11.-rllfRMOIIl, YOU MUST IMMEDIATll Y 
NOTifY THE: SEI!ID£11 IY IUJ>l'l' tMAll 011 OJ'H£11 MlANS AHO THCOI (){l trr'E OJ! 001'1101' IIU. COPIU Of THE DOCUMENT. 

Atrr O!S!!!!I\I!JON 0~ JHiS D!XUMEMT MUST CONTAIN J!j!$ ll!jtNO. 
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(l} IUnle~R tJl'h<> [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or admini~trative proceeding initiated by the complainant, the 
)DoD Inspector (;E'n<>ral will RtAI~(' u Q('terfftiaatie:a as te whether a eAINfllaint iA 
frivaletta BP RH•ritf\ fmth<>-r investiga tfeti (e the complaint). 

(2) lfth<> DoD In~p('ct ur O~:>neral determines that a complaint merit~ further 
investigation, the DoD Jn~pertor Gen~:>ral will-

(i) :\uti[)· th~? complainant. the contractor allE'gt-d to have committed the 
violation. and th(' h('ad uft.he ag:E'ncy: 

(ii) Conduct an im·e::-tigat10n: and 

(iii) Pro\'ide a written report of findings to the complainant, t lw contractor 
alleged to hav(' rummitted tht> violation, and the head ofthe agency. 

(3) 1'lw DoD Inspector G('n('ral-

(i) Will det('nnine that the complaint is frivolous or will submit t.hE' report 
addreS$<'d in paragraph (2) of this S('ction within 180 days after r<>ceiving th(' 
complaint: and 

(ii) If unahle to submit a report within 180 days. will Ruhrnit tlw r('port 
within tlw additional time period(, up to 180 days.} to which t.he person 
submitting the complaint agree.s. 

((4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person allegin~e the reprisal, 
except to the e"'tent that such response or disdosure is-

(i) Made with the consent of the person alleging repr-isal; 

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as re quired by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation oft he alleged reprisal. 

AJJJ!ITION: TillS IS A CONFIDlNTIAt, DHtlfllllllVE, AJIO PRf.[){(ISIONAl OEUNSf ACQUISITIOJI REGUlA nO~ SH1tM OOCUMENT, 
PROTfCT£0 FROM UNAIITHORIZEO OIS£l0SUR£ PURSUANT TO THE FIU:EDOM OF INFORMATIOH ACT AND OlllER lEGAl AI/THORITIES. 
TNIS DOCUMENT SHAll NOT 8E DISTRII01t0 O~IDE AVTHOJUUO RUttMAKING CHANNELS WITHOUT THE I'RIOR API'ROVAt OF A 
llti'IIESfNTATIVE OF TM( DEFENSE A(QUISffiON lllGU\ATlONS SYSRIII. If YOU HAVE RECEIVED TtiiS DOCUMENT IN t•ROR, YOU MAY NOT 
READ, (Of'Y, OISTRIIUTt, OR USE lllf DOC:UM[NT OR INfORMATION CONTAINED THEREIN. fURTit£RMORl, YOU MUST IMMEOIATllY 
NOTIFY Tlit SINOER 1'1' REPLY f!IIAIL OR OT1itR MEANS ANO TliEN OEUTE OR OESTROY All COPIES Of lllE OOC:UMfNT. 

ANY DISTRII!ITIQN 01 JJ11S DQCU"'I[Iff MUST CONTAIN TlitS lf~O,_. -------
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(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 

(6) The legal burden ofproofspecifled at parap-aph (e) of6 U.S.C. 122ly 
<burden of proof in lindividual &right of AAction in ~ertab• &reprisal 
~ses) in shall be controlling for the purposes of an inveatigation 
conducted by the DoD Inspector General, decision by the h ead of an 
agency, or judicial or administrative proceeding to determine wbether 
prohibited discriminatioo bas occurred.) 

203.906 Remedies. 

(1) Not later than 30 daye after reoeivinc a DoD Inspector General report in 
aa.ordanoe with 203.906, the head of the agency-

---4o(tt+·~~S[ s)hall determine whether sufficient basis exists to conclude that the 
contractor has eubjected one of i~ employees to a repri$al ae prohibited by 203.903; 
and [shall either issue an order denying relief or shall take one or more o( 
the follow i.LU( .,.,iuu•; 

(i) Order the contractor to take amrmative action to abate the 
renriul. 

(ii) Order the contractor to reinstate the nerson to the position that 
the person held be(ore the reprisal. together with compensatorv 
d•m•ges <including back pay), employment benefits. and other 
terw and condltioos of employment that would apply to the 
persoo in that position if tbe reprisal had not been take g. 

(iH) Order the contractor to pay the complaina.at an amount eguaJ to 
the aggregate amount oC all costs and expeptes (ipcludioc 
attorpr;ys' fees and exoert witnesses' fees) that were reasonably 
ipcurred by the complainant for. or in con.pectioo with-. brinc:iag 
the complaint regarding the reprisal u det.ermjped by the head 
oC the agency.l 

(ij) Shall iave on ef'der dea"t·ieg rel1d fl eboll ~&ke eee er mere e( the oesieN 
eeeeilied ie F.<\B a.9Qifal. 

(2) If the head of the arency issues an order denying relief or has not il8ued an 
order within 210 days aAer the submission of the complaint or within 30 days after 

Aill!fipNt TMS IS A CONJIIXN'T\Al. DlUilMllV£.. AltO l'llf~ ot:rllUE ACQUISITIOH lllGUV.TIONS fY511M OOCUMPIT, 
l'tiOTlC'T111 niOM U*UTMOIIIZtD DIJCLOSUM r\IMUAHT TO ntE ~IIKOOM Of INFOIMAllON IICf IMO OTHOI tLGAl AUTWOIITIU. 
114IS OOCUMOO SKAU NOT ll DISTIUIUTlD OVfStOf AUlltOIUZfD IIUtLMAIQfllli CIWIIHUS WITHDUT T'H( rtiiOII "'""VAL Of A 
ltlPIIUOOATIVf Of T'Hl D(FlNSt: ACQUISI'n()H ltlGUV.llONS SYSltM. If YOU HAVliiKtMD ntiS OOCUMlHI' IN(~ 'IOU MAY NOT 
lllAD, C~, Dt1TIIIIVR, 011 US( TMl DOCUMENT Oti1Hf0111114AT!ON CONTAINIO T'HlltliH. JUIITH£11MOM, YOU MUST IMMtDIAltLY 
NOnJY M SfHD(II IY llfPI.Y IMAil 011 OTMlll MIANS AND THlN DtLOl 011 OUTliOY AU CONS Of nil DOCUMENT. 
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the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the l'equest of either party to the action, be tried by the court 
with a jury.[ An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an. agency head order denying relief 
under paragraph (2) of thie section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

J t~~ 
[ (4) Reprisal is prohibited, even if it is undertaken at the request of a 

DaD eP Admi&:iskoatiea an executivefomcial, unless the request takes the 
form of a nondiscretionary directive and is within the authority of the 
DaD e l' Admiaisvatieaexecutive branch official making the ~equest~L _______ .. .,. .. - Com ment (Wll]: Thl• l~•c• It In the low ond 

tl>is rule pertains to DoO contracts. 

(5) The rights and remedies provided for in this subpart may not be 
waived hy any agreement, policy, form, or condition of employment. 

203.907 Classified information. 

As provided in section 827(h) of the National Defense Authorization Act 
for Fiscal Year 2013, nothing in this coverage provides any rights not 
otherwise provided hy law to disclose classified information.} 

203.970 Contract clause. 

Use the clause at 252.203·7002, Requirement to Inform Employees of 
Whistleblower Rights, in all solicitations and contracts. 

* ••• * 

AlTE!fiiON! THIS IS 4 CONfiOENTIAI., OEUBERATIVE, AND PRE·DEClSIONAl OffENSE ACQUISITION REGUlATIONS SYSTEM DOCUMENT, 
PfiOTECTtl) FROM UNAU'IliORIUD DISClOSURE PURSUANT TO TliE FREEDOM OF INFORMATION ACT AND OTHER lEGAl AtiTHORITIES. 
nilS DOCUMUfi SHALL NOT BE DISTfiiBUTED OUTSIDE AUTHORIZED RilLE MAKING CHANNELS WITHOUT TliE PRIOR APPROVAL OF A 
REPRESENTATIVE OF THE OffENSE ACQUIStnON REGUlATIONS SYSTEM. IF YOU HAVE RECEIVED THIS DOCUMENT IN £1\11011. YOU MAY NOT 
READ, COP'f, DISTRIBUTE, OR US£ THE DOCUMENT OR INFORMATION CONTAINED THEREIN. fURTHERMORE, YOU MUST IMMED1AT£lY 
NOnFY THE SENOER BY REPlY EMAIL OR Oni.ER MEANS AND THtN DEl.ETt OR DESTROY All COPIES Of THE DOCUMENT, 

ANY DISTRIBUnON OF THIS DOCUMENT MUST CONTAIN THIS LIGEND. 
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PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

•• * * * 

252.203-7002 Requirement to Inform Employees ofWhistleblower Rigbta. 
As preecribed in ~m. uee the foUowing clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHJSTLEBLOWER RIGHTS 
(.JAN :wo9[DATE)) 

(a) The Contractor ehaU mfonn 1t8 employees in writingL iJl the predomi.Jlant 
native lanpage of the work!orce,J of employee wbistleblower r'.gbta and 
protecti01l8 under 10 U.S.C. 2409, as described m (a]Subpart~ of the Defense 
Federal AaJuiaition RegulatiOn Supplement. 

[b) The CoJltractor a ball include the substance or this clause, including thia 
paragraph (b), in allsubcootracta.J 

(End of clauee) 

AUJHI!QN; TliiS IS A C.ONFID!HTIAI.. D£UIIU\Anll(. AND Mlt·OEC:ISIONAl OEJliU( A(;QUISITION IIIGUIA'IIONS SYSTliW DOCUM!Nf, 
~W~nCTIO FIIOM UNAVI"MOIUZIO DISClOSUM riJIUUANf TO THE FIIUOOM Of I"'OIIMA'I10N ACT AND On!lll UGAL AUI'tiOIIITIU. 
TliS OOCUMIHI SMAU NOT IE DISTIIIIIIT(D 0\ITSIOl .AIITHOIIIUO IIUI.IMAIIING CMANHfU WITHOIIT THE PIUOII A'"IO\/Al Of A 
lll"'UINfATIVt Of nil DUlNSI ACQUISITION MGULA'IIONS STSTIM. If YOU NAVC lllCliVlD THIS DOCUMfNf Ill (11111011, YOU MAY NOT 
IliAD, COfi'Y, OISTIUIUTt, 011 USl THE OOCUMfNT OIIINFOIIM.ATION CONf ... INlD THlllliN. fUIITHliiMOIIl, YOU MUST IMMIOIATIL'I' 
NOlW'I' THl SfNDfll 1'1' MP\Y lMAil Oil OTHlll MUNS AHO THIN Dllfn 011 OISl1IOY AU COP.S Of THl DOCUMlNf. 

""' !!!SJWW!OH Of lliiS DQCUMOO !!MT CONTaiN DIS WjJNO. 
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(8illin; Code 5001-06-P) 

DBPARTXENT OF DBP~SB 

Da~anae Acquiaition Regulation• Syatea 

~8 CPR Parta 203 and 252 

RIB 07 50 -AB!iJ7 

Defaoae Pederal ~cquiaitiOD Re;ulation Suppl...nt• Bnbaocemeot 

of Contractor Wbiatlehlow.r Protection• (DPARS Caae 2013-DOlO) 

MDCYa Defense Acquis ition Regulations System, Department of 

Defense (DoD) . 

ACTION• Proposed rule. 

Sma&A1Y: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor and subcontractor 

employees. 

D~TBS: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Ineert date 

60 daya after date of publieatioD in tbe FBDBRAL RBGISTBR ) , to 

be considered in the formation of a final rule. 

ATJRroON· THIS 1.5 A CONFIDI£Kr1AL DELOERATIVE. AI'ID PRS-DE:CJSIO"Al. Dl:n:NSE ACQUISrTION 
u:.c;UlATIONS SYIJIEM DOC\JNEN'T, PIIOTKCTl:D ntOM UNAVTHOWJ:O DI8Ct-0!>1Jil£ PURSVANT TO TilE 
nutiDOM OF lKJORMATION ACT AJ'jD O'rll'ER LEG.\L AUTHORJTO:S. TNIS DOCUMENT SHALL NOT Bit 
DISTRIBUTED ()(,T5JDt; AVTNORIUD RULii:MAII'.tNG CHAHI'IEU WrTKOUT THE PRIOR AI'I'ROVAL Of' A 
REI'U:SII'(TAnV£ OF' THI D~SI ACQI.!UlrTION IRECClATIONi IYSTEM. IF YOU IIAYi: IUCii:IVItD TNIS 
DOC\JI'IIIlJ'IT 11• fllllOJt, YOU MAY NOT 'R&AD. COP'V. DISTRIIft!TI. 011 USr. THE DOnJMEN'T OR INJURMAnOS 
CONTAINED THii:REIN. f'URTHEit .. OR£. YOU MUST INIIU.IKATI:LV Nonn THE SL~DEII BY IU7L'r KMAIL 011 
OTHI£11 Mf'.AHS AJIIO THI:N DKLETJt 011 DIESTJIOY ALL COFIU OF TN£ bOCl'l'tE:'Io,-. 

AI'!Y D!STBDUTION OP IBIS DOCVMEHJ MUST CO.NTAlN THII LECU!D 
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ADDRBSS~S: Submit comments identified by DFARS Case 2013 - D010, 

using any of the following methods: 

o Regulations.gov: ht~www.regulations.gov . Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

case 2013-D010" under the heading "Enter keyword or ID" and 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-D010.• Follow the 

instructions provided at the "Submit a Comment• screen. Please 

include your name, company name (if any), and "DFARS Case 2013-

DOlO" on your attached document. 

o B-mail : dfars~ad.mil . Include DFARS Case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372-6094 . 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD{AT&L)DPAP/DARS, Room 38855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http : //www.regulation&.JLOV , including any personal information 

provided. To confirm receipt of your comment(e), please check 

www.regulations.gov, approximately two to three days after 

ATIWION· THJS IS A CONTID£NTIAL DELIBERATIVE. AND Pll£..DOCISIO!'iAL 0£1'ENS£ ACQUISITIO"i 
Rt:CULATIOSS SYSTEM OOC\IM£NT, PROTECTED FROM IDIAUTHOIUUD DISCLOSURE PlfRStiANT TO Tll£ 
FREEDOM OF INFORMATION ACT AND OTHI:R LECAL AUtHORITI£& THIS OOCUM£.''1T SHALl.. NOT IE 
OISTIUIUT£0 OUTSIDII': AUTHOIUUD RUL£MAKL'iC CHA:-."'V..S ~ITHOUT TH£ PRJOR APPROVAL OF A 
REPRESENTATIVE OF TU£ O£FENS£ ACQUISmOI'I R£CUIATIONS SYSTE~. IF YOU llAVE RECEIVt]) THIS 
DOCUMENT IN F.RROR. YOU MAY "iOT READ. COPY. OlSTR18\I'n. OR USE THE DOCUME'IT OR L"F0Rli4ATI<>"' 
CONTAINED THEREIN. FURTHERMORE. YOU MUST L'IOtEDlATELY NOTIFY THE S~DER BY R£PLY £.'o1All OR 
OTHER MEANS AND THl:N D£L£T£ OR DESTROY ALl.. COPt£S OF THE DOCU~t.'tl'. 

ANY DIST81BtrD011 Of IWS !)()(Jl>!£~j 'lflfSJ co:qAI'S D!l$ L£Ct::m, 
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subw.ission to verify post ing (except al low 30 days for posting 

of co~ments s ubmi tted by mai l }. 

FOR PURTHBR INFORMATION CONTACT: Ms. Meredi th Murphy, ~efense 

Ac~Jisition Regulations System, OUSD(AT&L}DPAP/DARS, Room 3B855 , 

3060 Defense Pentagon, Wash~r.gton, ~c 20301-3060. Telephone 

57 1-372-6098; facsixile 571-372-610 1. ~ 

SUPPLEMENTARY INFORMATION: 

I . Background 

DoD is proposing to amend the ~PARS to i mp lement a policy 

enhancing the whistleblower protections for contractor ew.ployees 

as modified by section 827 (except paragrap~ (g )) of the 

Nat ional Defense Authori zation Act f o r Fiscal Year 20:3 (Pub. L. 

112- 239, enacted January 2 , 2013 ) . section 827, entitled 

"Enhancement of Whistleblower Protections for Cor.tractor 

Employees," made extensive c hanges to 10 u.s.c. 2409 , e:1titled 

"Cor.tractor employees: protection from reprisal or d isclosure." 

Paragraph (g) o f section 827, which ame:1ded paragraph (~) of 10 

u.s.c. 2324, entitled "Allowable costs under defe:1se cont rac t s," 

will he addressed under a s eparate DFARS case. 

ATTE!:!TION; THIS IS A CONFIDENTIAl. DELIBERATIVE, AND PRt:-DECISIONAl DEf£.o,;S£ ACQt:ISrTIOI• 
RF.GULATIOSS SYST£.'14 DOCLME.'•T. PROT&CTW FRO!'II U:-fAl:TII()IUZ£0 DISCU)St:RE PLRSUANT TO THE 
FR£[1)()M OF ll'iFOR.\tA TIOS ACT A!>D OTIIER LEGAL AL'"TIIOillTIF.S. nns 00(TM£!'jT SHALL NOT Bt: 
DtSTRIBt.:Tl:O Ol"TStD•: AL THOR!lED Rl't.EMAKING (:IIAifSF.I.S WITHOI:T TilE PRIOR APPilOVAI. OF A 
R£PIU:SENTATIVE o~· THE DEtE'IISE ACQl: ISITION REGULATIONS SVSTE:o.t. II' VOL" HAVI: Rt:CEIVED TfflS 
DOCt: :o-u:NT I~ ERROR. Yot: MAY "I"OT R•:AO. ("OPY, DI~'TRI&l;TE. OR l"SE TH•: DOCt.:MENT OR INFORMATION 
CONTAINED TH EIU.IN I'L"RTHER:o-lOR£, YOl MUST l.'l:'otEDIATEl.Y NOTTI'Y THE SENDER BY REP LY •:MAll. OR 
OTIIER .\lEANS AND THE'II DELETE OR DESTROY ALl . COPIES Of TtU: DO<.:U.\t[.'IIT. 

M!Y QISIRIBL:I!0:3 OE THIS DQCt:.'IE~T !'dUST CONTAIN THIS LEGEND 
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This is being addressed i~ DFARS case 2013-0022, Allowability 

of Legal Costs for Whist l eblower Prcceed~ngs. Section 827 of 

the ~AA ~or FY 2013 created a standalo~e sta~ute for DoD that 

is not dependent on the FAR coverage. The ~oD contractor 

wh~stleblower rules are based on an independent statute that 

applies o~ly to Tit:e 10 agencies. 

Section 828, Pilot Prograw. for Enhancement of Contractor 

Whistleblower Protections, of the NOAA for FY 20:3 will be 

impleme~ted in :he FAR, see FAR Case 2013-015 .· sect:.on 828 

establishes a four-year "pi:ot progra~· to provide enhanced 

whist:eb:ower protections for employees of c:.vilian agency 

contractors a~d subcontractors and suspend the use of FAR 3.901 

through 3.906. The FAR will also incorporate sections B27{g) 

and 828{d) of the N~AA for FY 2013 (Pub. L. 1:2-239). 

Section B27(g) amends :o ~.S.C. 2324{k). In a like manner, 

sectio~ B2B(d) amends 41 u.s.c. 4310 to address legal costs 

incurred by a contractor ir. connection with a proceeding 

commenced by a contractor eT.p:oyee sub~itting a complaint under 

t~e applicable whis:leblower section (:o 0.s.c. 2409 or 4: 

ATH:'iTION: THIS IS A CO:-;FJOE'iTIAL, DELIBERATI\'E. ASD PRE-D£CJS!0:'iAL DHESSE AC:Ql' ISITION 
tU:CU.A'fiOSS SVSTF.:o.f 00('0!£ST. PROTV.CTf.D FIIO!"' l::'iAU'IIORIZt:o OISCI.OSl:Rf. Pt'RSl..'A'H T() l 'Ht: 
Fltf.t:llO:o.f Of ISFOR.\IATION ACT ASD OTHER I.EGAI. .-\t:'I'IIOIU'IU.S. THIS DOCnn::-;1' S HAI.l :-iO'F B~ 
DISTRIBI'Tf.D OI'TSII>£ AI :THORIZED Rt:l£:\!AKISG f:HA:>;SElS WITHOt:T THE PRIOR APPROVAl. OF A 
REPRESESTATIVE OF THE DEFESSt AC:QI:ISITIO!'o Rt:Gt:I.-\TIONS S\'Sl't:!l-1. IF YOI' HAVE RECEIVED THIS 
DOcT~t£ST IS ERROR, VOl; ~lAY SOT REAl>, COPY. DISTRIIli'TE. 011. I'SE Tllf. D0\1::-.JE'iT OR I~I'OR:o.JA1'10S 
{'()!'i'I'AfSf.D ·rHERf.:IS. Ft'RTIIt:R'\<IORF., V()\' '\ll'Sl' 1'\llltt:DJATHY ...,.OTII'Y l'm: S£ ..... m:R BY REI'l'l' [~All OR 
OTH.:II 1\lt:A:-.IS AS!l TIIF.S m;u :.n : ()R o•:STROY Al.l. COPIES OF THE OOCI:~U:ST. 

A ..... Y IJISIR!IH:TIOS OF THIS OO('C:"o'IF.ST ~n:s1 CO...,.TAIN 'J HI!> U:CI'.SO. 
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U.S.C. 4712, respectively). see FAR case 2013-017, entitled 

Allowability of Legal Costs for Whistleblower Proceedings. 

II. Discussion 

The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

~Whistleblower Protections for Contractor Employees.• CFARS 

subpart 203.9 implements 10 u.s.c. 2409, as amended. The 

subpart covers the policy, procedures for filing and 

investigating complaints, remedies, and the prescription for the 

clause at DFARS 252.203-7002, entitled •Requirement to Inform 

Employees of Whistleblower Rights.• 

A.. Section 827 changes to 10 u.s.c. 2409. Section 827 

revised 10 U.S.C. 2409 as follows: . 

(a) (1): Amended grounds for disclosure, 

(a ) (2) : Amended persons and bodies to whom d i sclosure ee~ld 

res~lt in reprisal may be made ~d for which reprisal is 

prohibited .L_ _________ _._ .. __. .......... __ ...... . 

(a) (3) (A): Provided a definition of who is deemed to have made 

a disclosure, see 203.903(3). 

AllE. .. I!ON; TillS IS A CONFIDENTIAL. DELIBEAA TIVE. ANl) PJUI.Ot:OSIONA.L D£fE..'IS1; ACQUISITION 
lt£GULATIONS SYSTEM OOCUM.fNT, PROTECTED FJlOM liNAIJTliORJZ£0 OISCT.OSUIUl I'URSUANT TO THE 
F'JlEl:OOM 0' ll'(f"ORMATION AC'f AND OTHER LEGAL AUTHORITIES. TJUS DOCUMENT Sl!AI. L NOT BE 
DISTRIBUTED OliTSJOt AVTHORIZJ:D RULEMAKING CHANNEl'S WITHOUT THE PRIOR APPROVAL OF A 
REP1t£S&N'TATIVE 01' TilE DEFENSE ACQUJSITlON R.EGIJLA1"10NS SYSTtM. 0 ' YOU HAVE R£CI:IVED TillS 
00<.'1JM£N'f IN ERROR, VOU MAY NOT RE.AD, COPY, DISTRIBUTl;. OR USE TH£ OOCUM.t:J'fr Oil iNfORMATION 
CON'TAIN£0 TJ{J;R£1)'1. FURTHERMORE, YOU MUST IMMEDIATEI.Y NOTIFY TJI£ SE:NDEJ'l BY REPLY EMAIL OR 
OTIIt;R MF.ANS AND THEN DELETE OR DESTROY ALL COPIES 011 TilE OOOJMENT. 

ANY PISIBIBUTION Of THIS OQ(JJMENT MUST CON'fAIN TillS LEG£Np. 
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(a) (3) (Bl: Added prohibition against reprisal even if 

undertaken at request. of a DeD eF ,'\Ei!!lift:tet~~an executive 

branch bfficia.~. . 

(b) (1): Provided an additional basis on which the Inspector 

General may determine not to investigate. 

(b) (2) (B) : Provided a reporting timeframe for any additional 

period for investigation. 

(b) (3): Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4): Added a three-year time limit for bringing a complaint. 

(c) (1 ) (B): Modified the types of damages that may be ordered. 

(c) (2) : Created a two-year time limit f~for bringing an 

action if remedies have been denied or after remedies are deemed 

to have been exhausted. 

(c) (4): Expanded on the types of relief t.hat may be granted 

when a person fails to comply with an order for relief. 

(c) (5) : Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c) (6): Stated the legal burden of proof to be used. 

AITt:NIJQN; TillS IS A CONFIDENTIAL. DELIBERATIVE. A~D I'RE-DEClSIO"iAI. OErENSF ACQU!SrTIO"i 
RECUI.ATJONS SYSTEM DOCUMENT, PROTECTED FROM UNAUTUOIUZ£0 DISCI.OSLRE PURSUANT TO Til£ 
f"R£IDOM 01' INFORMATION ACT ~0 OTHER LEGAL AUTIIOIUTIIS. TIUS DOCUMENT SHALL NOT BE 
OISTRJBLTED OLTSIDE AUTHORI7.1!D RUL~G ~ELS WITHOI!T TlfE PRIOA AI'PttOV.U. Of' A 
R£PRESENTATM Of' THE OEfL"iSE ACQUJSm~ RECULATlOI'<S SYSTI:~. II' YOU HA\'l: llECEJ\'tO TUJS 
DOCUMENT IN ERROR, YOU MAY NOT READ, COPY. DISTlUBUTL OR USE TtU: DOCUMENT OR I"FOR\tAllOf\1 
CONTAINED THEREIN. FUKTHUMOR.£. YO MUST IMMl:DiATl!LY l'oOTln TilE SL"'DER BY lt£J'LY OIAIL OR 
OTRI:R M£..\NS AND T IIEN OU.ET£ OR DESTROY ALL COPIES Ot' Til& DOC\JMV.'T. 

ANY DISTBIBIITJO:! Of TIDS QQCll}(E'ST MUst CQ!)W~ Tll!5 b£Cf.sp 
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(c)(7): Prohibited any waiver of the rights and remedies in the 

statute. 

(d) ~ Added a new requirement to notify employees of their 

rights and remedies. 

(e): Created an exemption for elements of the intelligence 

conmrunity. 

(g) (6): Added a definition of "abuse of authority." 

B. Propoeed Changes to DPA:R.S 

The statutory changes to 10 u.s.c. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 u.s.c. 2324(k) made by section 827 are 

being implemente·d separately. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definitions of ~abuse of authority" and •reprisal• are 

recommended additions to DFARS 203.901, Definitions. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

MI[.NT!ON; THIS IS A CONFIDENTIAL, DELIS EllA TlVf.., AND PR£.DECISL0NA1. DEFENSE ACQUISrTION 
REGIJU.TION:S SYl>TEM DOCUM£NT, PROTECTED FROM ffi(At/THORIZEO OISCI.OSURE PURSUANT TO THE 
FREIIDOM OF INJ'ORM.A TION ACT AND OTHER Lt:GAL AUTttORITIES. TillS OOCUMl:NT SIJAJ.L NOT BE 
DISTRfBUTEO OUTSIDE AUTHORIZED RULEMAKING CDA>"iNELS WITIIOUT TilE Plt.IOR APPROVAL OF II 
REPRES.ENTATI\11: Of' TilE Dt.TENSE ACQUISITION R£GULATIO'NS SYSTEM. IF YOU RAVE RECEIVED TUIS 
I)()CUMltN't fN EJUlOR. YOU MAY NOT READ. COPY. DISTRIBUTE, OR USE Ttl& DOCUMErtr OR lNfORMATlON 
CONTAINED TIIEREIN, FURTJfERMORE. YOU MUST IMMEDIATELY NOTit"Y Ill£ Sli!NDEJt IIV REPI,Y EMAIL OJt 
OTJIER MEANS Al'C'D TllEN DELETE OR DESTROY ALL COPrES OF TffE 00<.1JM£NT. 

ANY PISJRIBUTION OF THIS DQCVMOO MVST CONTAIN TWS l r&ENQ. 

Page 7 of13 

1 Comment [Al): Would.,.. clanc:tenze as 
mmmud 



to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and certain contractor or subcontractor management officials or 

employees. In addition, the proposed changes to this section 

would include a clarification of what constitutes a 

"disclosure." 

pFARS 203.904 is unchanged by ~ this proposed !rule!:. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information abou~ alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. Paragraph (h) of section 8 .27 provides 

that nothing in the new law may be construed to provide any 

rights to disclose classified information not otherwise provided 

i\Tff.NTION: TillS IS A CON'~Il)F.N'IIM, I>F;LIIIEIItATJVE, ANO I'R£.1JECISIONAL 1)£F£NS£ ACQOI.SrTION 
ltEC ULATIOl'iS SYSTEM OOCUMF.N'r, PROTECTED FROI\1 VNAU"IIIOR.IZEO DiSCLOSURE PURSUAJIIT 1"0 1'Jl£ 
."KE£DOM OF INJ'Oitl'ltt.TION ACf AJIIO OTHER LEGAL AU1'110RITIES. TillS DOCUMENT SRA.LL NOT BS 
OtSTR.IBllT£0 0\JTSU>£ AUTHORIT..£1) RIJLEMA.KING CllANI'£l.S WlnfOUT TUE PRIOR APPROVAL Of' A 
llEI'Jt£SE.NTATIVE OF TilE Ol:FW"SE ACQUISmO.S REGOLATIOI\S SYSTEM. IF' YOU HA'If£ RECEl'I-'ED TUJS 
DOCUMENT IN ERROR, VOU MAY NOT READ, COPY, DIS1RiliiJ!E. OR US£ TilE DOCUMENT OR I:NF0Rl\1A110N 
CONTAlNt:.O Tll£1lEJ~. FUIITHt:Rl\IORt:. YOU MUST L~fl\ll:_OtA1.f.L' NO'Tlf'V TllE SENDI:R BY lt£PLY EMAU. OR 
OTJI£11 Mf!ANS "-"'O THEN DELeTE OR DESTROY ALL COPLES o•• Ttl£ J)()CI)MF.NT • 

... I'<"Y lllSTIUJI\i i'!ON Ot' nilS llOCliME''T 111rsr CONl'.-.IN UriS !.EGRNb. 
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by lilw. This importanL caveat has been inc!uded in a new 

sec~ior.. 203.907, <mLi.lled "ClassiE.:.ed in!'orr.:ation." 

The cla use pr~scribP-d ~t DFARS 203.970 is 2~2.203 7002, 

Re~ircmc~~ LO Inform E~ployees of ~~istleblowcr R~ghLs. The 

p roposed rule would a~end the clause to app:y to subcor..tra,~ors 

t he spec~!:i.c rcqui::-crr.ent :o info:::-rr. er::p!oyees in wr:~i:!q of their 

whist!cblower r~qhts. =~ addi~~on, t~e writte~ noti.fica~io~ o~ 

emp:oyee whistlcb:ower rights a~d protecticr.s would be required 

in the prcdom~nant r.ative :anguage of the workforce. 

III. Executive Ordere 12866 and 13563 

~xccutivc Orders (E.O.s) :2866 and 13563 direct ager..cies to 

assess a~l costs and benefits of available regu:atory 

allen:at ivcs and, if regulation is necessary, to select 

regu:.at.ory appl-oaches that r::aximize r..et benefits (inc!udin~ 

potentia: economic, env:ron~ental, public health ar.d sa!cty 

ettecls, disLributive i~pacts, and equity). 1::.0. L\!>1)3 

cmphas:zes tr.e impor:ance of quar.tifytr.g both costs and 

bcnef:ts. of rcduc~~g costs. c! ha~oni~:ng ~u!cs. a~d of 

This ~s a s ~gn:f~ca~~ regula~ory ac~:on 

and. therefore, was subJec~ ~o ~eview ~nder scctio~ 6 {b) of E.O. 

!\ITJ::-oTIQ\; rillS IS 1\ CO:>oFIOENTI/\1... DEI.IIEAATIVF., ANO l'ltJ~Ot.t"ISI0\1\1. llt:J"l:\Sf. A("QtiiSITIO\ 
RF.Gl"I,.\TIIl\!'i SYSH:~ OO<.T ... t :'H, PROn:crt:D !'ROM l .t.i\l'TIIOIU7.1:.U IIISn (ISIIIU: PI•MSIII\'I;T TO Tilt: 
fRU.IX) ... 01' I"FOR:-tATIO .. ACT 1\\0 OTJtt:R u:C.i\l Al 'TIIORITW.~. T illS DO<"II"'t"\1 SHALL NOT IIF. 
OISTRIII\lUl Ol'TSIDt: i\l1TIIORI7,£0 RI." Lf.!oiAKllloG CHA\'Iii:.I.S WITHO\I"T 1m; PRIOR APPROVAl . o~· 1\ 
R.:i'Kt:SENTATI\'E Of Tm: Of:fE'ISt; 1\I"QCISITIO:-i .REGt"l ATIONS SYSU:"''. IF Hill HAVt: RM."UVf:O TillS 
llSK"llloU:NT I" ERROR, \ "OU :\oil\\' \OT RI:AO, COl'\", DISTRIIIl TF.. OR us.: Tm. 1101'\IME\T OR J'IIFOR~ATION 
S"ClNTAI:-i~:D rm;Mt:JN. H "RTHER ... ORE, \'Ol" Ml'ST IM:I4EOII\T£1.\' '110TIF\ T HE SF.:-iDUI II\" REI'l \' t :\41\IL OR 
OTHEit MI.ANS A"D THt.~· Dt:I.ETt: OR DK~TKOY ALL COP!t"S Ot I"H£ OlK"li\U:s·r. 

1\riY DIS1'RI8l TIO" Slf TillS OOC!: MEST Ml ST CONl !\ I:S TillS u.,.fC!J;E.u:'i.!!·o.,. ________ _ 
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12866, Regulatory P:ann ~ng and Revie~, dated September 30, 1993. 

This rule is not a major rule under 5 u.s.c. 804. 

IV. Regulatory Flexibility Act 

DoD does not expec~ th~s proposed rule to have a significant 

economic i~pact on a substantial number of small entities within 

the meaning of the Regu l atory Flexibility Act, s u.s.c . 601, et 

seq., because the rule neither changes the substance of contract 

or sol~citation proced~res or policies nor crea~es a 

whistleblower protection for con tractor emp:oyees. Such 

protec~ions currently exist , and this case wil~ only clarify 

contractors• r~ghts and the remedies ava i lable to their 

e mployees. Howeve r , an initial regulato ry flexibility analys is 

has been perfo rmed and i s summarized as follows: 

~oD is propos ing to amend the DPARS to imp!ement amendments t o 

~he existing protections for cont ractor wh~st~eblower e~ployees 

as a resu~t of amer.d~ents made by section 827 of t~e National 

Defense Authorization Act (NOAA) fo r Fisca: Year (FY} 2013. 

Section 827 of the XDAA for FY 2013 amended 10 u.s.c . 2409 and 

lC V.S.C. 232~ ( k ). Section 827 changes are applicable to DoD 

and ~ASA. Each agency wi ll amend its FAR supplement to 

AfTE'\:TION: TillS IS A <:ONt"IDI::\"riAI .. OEI.IBF.RATIVE. AND PRE· Ilt"( "ISIONAL DF.U:NSE 4CQt:ISITIO\ 
RI':GI:I.ATJONS SYSTE-'1 DOCOif.NT. PROH:CTF:O FROM I'~At :TIIOIU7.EO DISCt.C>SI'R£ PI. RSt:A:>IT TO ·rut: 
FJU:.:£)()~1 OF JNFOR-'1A"rlON AC:T ASO OTitF:R I..F.(;AL AlrrHORI rJ[S. rms ll(l("t1~U:N·r SIJAI.I . NOT BE 
DISTRIIII:T£0 OllfSJDE At:THORI7.ED Rl"J .f :~AKI,.G CIIASNt:J .S WlrHOl!"f nn.: PRIOR APPROVAL OF A 
RI:PR£.o;•:sTATIVE OF THF: OF.11£Sl.E AC()l: ISI'fiOS REGI"IXriO\S S\"STF.-'1. IF ,·ot· 11.4Vt: RF.("F.tn:n TillS 
OOC:r:'~H:ST 1:0. ERROR, \ "01' ~A\" so·r w•:41l, COP\", lliSTI!IBt;Tt:, OR t;s F: TUE O()("t:~EST OR l:'iFOR.I1ATIOS 
CO~T:\1:--iED THEREIS. FURTHER~IOR £.. \OU ~lt;ST l:tli\lt:OIATEI .Y :"OTIH T il E SESOF:R D\" RI::PL\" E.I1AII.. OR 
OTIIF.R ~f.AS!i ASD Tm:N DELETE OR DF.STRO\" AU. COPIES Of THE DO<:t"-'1EST. 
------"A"-'S'-'-Y-'O"'I"'ST.._RJ.il,"T IO:S Of TillS QOCPIE:ST 1\U:ST CO.'IiTA !'>; TillS LEG.E..,·:s"-'·o,e.,_. _______ _ 
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incorporate ~hese provisions. This IRFA pertains only to ~his 

~FARS proposed rule. This rule proposes ~o ~ake ~evisions to 

subpart 203.9. "Whistleblower Protections for Contract.ol 

Employees." The S\.lbpart cove:::s the po::.icy, procedures for 

filing ar.d invcs::.iga t ing -::ompla i:1ts, remedies, and t.he 

prescription for ::.he clause at ::::FARS 252.203-7002, er:c:.::!ed 

The rule wi~ l app::.y ::.c all e:1t.ities, sma:.l as we ll ilS 

large, at the prime con::.rac: and s~b-::cntra-::t :evel. However, 

no:: all entities will have a situation occur that reqt.;ires an 

employee to use the whi stleb::.cwer provisions. Given t.hat a 

whistlcb.:.owt:r emp:!.oyee may work for any size business, the 

ir.1pact on sma:l bus i nesses is directly associated with the 

number ot whistleb.!.owers it employs. There is ~o way to predict 

::.his number i~ advance. However. a small entity co~ld be 

impacted by a wh ist.!.eblower e~p:.oyee either as a Government 

prime contrdctor or subco~tractor. I~ additior., the irr.pa~t or. 

an e~ti::.y is direc::.ly re::.a::ed to the seriousness of ~~e al::.eged 

wrongdoing. 

II III./'! 1!0:"1 THIS IS A c ·os •·m~::o~n.U. DEliBERA Tl \"t:, A 'liD PRt.-DY.CI.~IO"A 1. I>HF.,:'>t. AC"QI 'ISITIO" 
RF.GI"I.ATIONS SYSTE~ OOC"l" \1 E~T. PROTt:CIED fRO~! l NAI 1TIIORI£Ul OISO.OSl'R~ Pl"RSI'M•T TO Ttl[ 
HtH.00\1 tU INFOR\1.\TIOS An' ANJ> OTIIEK Lt:G·'\1. AIITJIOIU11t:s. litiS I)()CI \H."T SIIAI.I. !loOT St: 
OISTHIIWTED OIITSJm: AIITHOIU'lt:V Kl"I.E~t\KING ("HAN!U.LS WlliiUIT nn: I'HIOR AI'PIUI\"AL OF A 
ttt:J'KF ... t:ST A Tl\"f. m TilE OEFE:'iSE ACQt"ISITIUN REGli.ATIUNS SYSTt:M. I~ YOI HA VI' RE\UVUl TillS 
011('1:\IY.'iT IN t:RROK. YQII \fAY NOT READ. n>PY. DISTNIBl"TE. OR t·st. Tilt: U()("l"•n:'lll OM INFOR:I-lATION 
C'OSrAti'IIF.II Tut:IU:IN. H:M.-rllt:lt\10RE. VOt; :-ll"ST 1\1'\fEillATI-:I.Y sorn·y nn: sp,;UJ:R BY ltEPI.V E'lfAII . OR 
UTUUt ;~o~•:ANS ANI> "l'ut::-< DELETE OR DESTROY Al.l. COPIES m· Tilt: UOI"l':lolt:'il. 
-------"-A!.lN..:.\"_,O"'!"'S-'-'l~!BJ '!}.Q'\' OF TillS 00("01[:-;T "!ts.!....i:illUM'~~ rHI:i l.t::9:'1l .. _ ------- -
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There are no reporting re·~uir.eiT'ents asso:::iate::i w.!.tr. rcpurtir.g 

of the wro~sdu~~s as stated ~n the p10posed r~:e. A fi 1m 

acc~sed of t·etc<l .:.at i:1g against a~ emp 1 oyee whist leblowct is 

:..:ke:..y to be 1 equ ired to furnish humcln r·eso·.1rces docutT~enta t i un 

to disprove the accusation. This d~cumentatio~ . ~oweve:::, would 

only be required in the course of an .:.~vestigat.:c~ of t he 

accusation. not as a result of a cu~Lra:::t c:ause. 

~be r~le docs ~~t d~p:.:cate. ~verla~ . or conf:ict wit h any 

ot~er Fejera: rul~s. Beca~se o: the Lerms ~sed in the statute. 

~cD is unable to create alternatives. such as exe~pting s~all 

entities or esldblish ing a dollar Lhresho!d for coverage. 

Regardless of the size of the business. a whistleb:ower c~p~oyee 

~ust be protecLe~ tto~ reta:iatio~ by ~is/he! ~~p:oyer. 

:Jo::J irwi tes co~rre:-:t s fr::>r.: smal: b·.Jsj ness concerns and other 

i~terested part~es on the expected !mpacl of this rule on small 

ent.i ties. 

DoD will also consider comments from smal: entities cc~Cel~~~g 

the existing re~ttlat.ions i n subpart~ d~[ecre1 by t~is ~~:E i~ 

acco!'dance with:> "J.S.C. 510. :ntcrcstcd parties must sutmiL 

~~H~IIIJ:\: fillS 1!\ \ C:ll~fJIIt ' f ' -11 •. ll~: L!II~IlAl'IH .. ANI) PMf.·Df.l'l~IONAL Df.rt::\~1. lt ' QI ISIHO' 
IU.GL l.-\TIO:\S SYSTEM U0('1 1Mt,, 1', PROTH'TEI> FR0.\1 l'~At' 1'1101117l.ll UIS< ' LOSL'RE Pt R~t· ''I I 0 THF. 
I'IIH:00.\1 OF ISFORM •ITIOS M 'l ,\Nil OT HFR LECAL Al'THORITit:O. 1'111" 00<'\Mt:-.r SHill. '01 Ill 
UIM'KIIli'TEO (ll:TsJI)t: o\l 'I'IIUMII.t .U Rl'LEM . .\KISC ('lt\N\1 1.)> WIIIIO!'I THE PRIOR VI'MQ\' \l 0t ·I 

REPRESt::nATivt: OF Til•: Ol.f't::"'!i t ' ·I<"Ql' ISITIO' Rt:Gll \TUISS "\:ITf.\1. It \ 'Ol IIA\'t: Rt.('HV..D 1'111'> 
O()('tMt:ST IN ENROll. Hll' \1.1\ NO'I IU'\0. COPY, OISTRIIIl TE. OR l ,. IIU. non ~n:-.r OR 1'\'fOM\1.\'JIO' 
('<l:O.TAI'-1'.0 TKt:Rf.IN. t'l R'I'IIF.RI\IOMl.. \Ot• 1\l s·r I~IM._.UI I It I.\' '011t\ TRt ~E,OfR BY Rf.PI .\ ' I' \I Ill. (Ill 
tllll.:tt MEANS "'0 TIIFI'• Ot.U ' U OM Ot'~TRO\ All C'QPIE~ or lllr !)()( l 'lt.,l. 
_____ .....:\,0.~1'1.!.\..JO~I~S.!.'fM!l!!IR!l.l..!.fiO' Qt THI~ I)Q("l•IE"'T Ml ~I < O'<J \I' lltl~ lJ: .. G .. 't"":N"'O"'.---------
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such comments separately and should cite 5 u.s.c. 610 (OFARS 

Case 2013 - 0010), in correspondence. 

v. Paperwork Reduction Act 

The rule does not cor.tain any information collection 

additiona: requirements that require the approval of the Office 

of Management and Budget under the Pape rwork Red~ction Act (44 

u.s.c. chapter 35). 

List of Subjects in 48 CFR Parts 203 and 252 

Goverr.ment procurement. 

Manuel Ouinonea, 

Editor, Defense Acqu~sition Regulations System. 

ATTESTIO"; THIS IS A ("Q'ii'ID£:.0TIAL, DELIBEAATI\'E, ASD l'llf~OF.(.1SIO!'IAI. OJ:ONSK AC"Ql. ISITION 
.R[GI"I..ATIO'iS SVSH.\4 DOCI:\4[\T • .,_0T£(TED Flt()M I :SAl:THORI2FD DISO.OSUih: 1'\I.RSt:ANT TO THJ: 
flU:f".DO~ Of ll'lf"Qit"\4ATI0N A<T ASO 0TIIt:ll u ;GAJ. Al.,-IIORITfF_'\. TillS J)(lCt:,u:'\T !>IIALI. " (lT 1~. 
DISTRIIII"n:O Ot"TSIO£ AIITHCllll7.[0 lll"U:MAIKil'IG CHA."iSI:L~ WITHOI'T TM[ I'A IOk AI'PilOVAL Of" A 
REPRI:SF.\"TATI\"2 Of Tilt: DF.n:.o.;s•: ACQCISITIQN Rt:GU.ATIO."iS S\"STF..\f. W VOl" HAVE IU:CF.I Vt:O TillS 
DOCOU:'I IS J:RROR, VOl: MA\' NOT Jlt,\0. COP\', DI!>'T.RIIIt:n;, OR CS£ THE DOCI"Mt:NT OR l'if'Uil'ltATION 
L"OST .... IS£0 THEIU:I.'I. FIIRTH[kMOR£, YOU .\fi iST l!\'IMEDIA1"£L\' SOTIF'\' THE s~:so.;R IV REPLY [MAIL OR 
OTH.:R MEASS ASD Tllt:N Dl:LU£ OR D£.STRO\" ALL COPJt:S 01' Til£ 00Cl.",\4E;"T. 

AN\" Pl!iiRIDI:IION Of TillS DQC]1.\4ENT ~t!ST CO-'oTAI." TillS I,EGf:Np 
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Quinones, Manuel Mr OSD ATL 

from: 
Sent: 
To: 
Subject: 
Attachments: 

Signed By: 

Jasmeet, 

Quinones, Manuel Mr OSD ATL 
Monday, July 15, 2013 4:04 PM 
'Seehra, Jasmeet' 
RE: DFARS Cases 2013-0022, Allowability of Legal Costs for Whistleblower Proceedings 
2013-0010 DFARS text_OIRA revised 071513.doc; 2013-0010 FRN_OIRA_revised 
071513.doc 

l(b}(6) 

Attached are the clean copies of 2013_0010 and they have been uploaded in rods this afternoon. 

Please let me know if you need anything else. 

Thanks, 

V/r, 

Manny 
l(b)(6) 

----Original Message----

From: Seehra, Jasmeet ~[m~a~i~ltq~(~b):.:(6..;.)~---------__J 
Sent: Friday, July 12, 2013 11:26 AM 
To: Quinones, Manuel Mr OSO ATL 
Cc: FN-OMB-OFAR Rules; Wise, Julia; Stewart, Kortnee R Ms OSO ATL; Wong, Ray; Williams, Amy, Ms, OSO-ATL 
Subj~ct: RE: OFARS Cases 2013-0022, Allowability of Legal Costs for Whistleblower Proceedings 

So I chatted with OFPP - let's get 2013-0010 uploaded into rods -- it's open for amendment. 

I'll use these versions of 2013-0022 to start interagency circulation. 

-----Original Message-----
From: Quinones, Manuel Mr OSO ATL [.;.;.m=a=il=to,J<_b_)(G_) _______ __J 
Sent: Thursday, July 11, 2013 4:40PM 
To: Seehra, Jasmeet 
Cc: FN-OMB-OFAR Rules; Wise, Julia; Stewart, Kortnee R Ms OSO ATL; Wong, Ray; Williams, Amy, Ms, OSD-ATL 
Subject: RE: OFARS Cases 2013-0022, Allowability of Legal Costs for Whistleblower Proceedings 

Jasmeet, 

Please find attached, as requested, the revised (clean copy) of the FRN for 2013-0022, Allowability of Legal 
costs for Whistleblower Proceedings. I have revised the FRN to state that "Title 10 agencies are required by 
the terms of section 827 (i)(2) to revise their respective FAR supplements." Also included is the redline version 

with comments and responses for 2013-0022. 

1 



Finally, attached for your consideration, is the revised (clean copy) of the FRN for 2013, 0010, Enhancement of 
Contractor Whistleblower Protections. 

Both 2013~0022 and 2013-0010 FRNs were sent to us in earlier email. 

Please contact me if you need anything else. 

V/r, 

Manny Quinones 

-----Original Message-----

From: Seehra, Jasmeet ~[m::a"::'i~lt~ol~(b""":)(:-:G)~~---------...1 
Sent: Thursday, July 11, 2013 11:13 AM 
To: Quinones, Manuel Mr OSD ATL; Williams, Amy, Ms, OSD-ATL; Stewart, Kortnee R Ms OSD ATL 

Cc: FN-OMB-DFAR Rules; Wise, Julia; Wong, Ray 
Subject: DFARS Cases 2013-D022, Allowability of Legal Costs for Whistleblower Proceedings 

Please see the correction on page 4. If DOD can make this change and send me clean versions ASAP, 1 can 
start interagency circulation today. 

-----Original Message----
From: Wise, Julia 
Sent: Thursday, July 11, 2013 11:02 AM 
To: Seehra, Jasmeet 
Cc: FN-OMB-DFAR Rules; Wong, Ray 

Subject: FW: DOD response to OFPP comments on DFARS Cases 2013-D022, Allowability of Legal Costs for 
Whistleblower Proceedings 

Ray made one correction on page 4, but is he fine if they do not accept it. See the top of page 4 -re DOD being 

one of title 10 agencies. 

-----Original Message----
From: Seehra, Jasmeet 
Sent: Tuesday, July 09, 2013 12:18 PM 

To: Wise, Julia 
Cc: FN-OMB-DFAR Rules 
Subject: DOD response to OFPP comments on DFARS Cases 2013-D022, Allowability of Legal Costs for 
Whistleblower Proceedings 

Ok to take in? 

-----Original Message-----
From: Quinones, Manuel Mr OSD ATL l.:..:.m~a~ilt~o:.t.l(-b}-(G_l _______ _J 

Sent: Tuesday, July 09, 2013 11:49 AM 
To: Seehra, Jasmeet 
Cc: FN-OMB-DFAR Rules; Wise, Julia; Stewart, Kortnee R Ms OSD ATl; Williams, Amy, Ms, OSD-ATL 

1 



Subject: RE: OFPP comments on ~RS Cases 2013-D022, .AIIowability of il(a1 Costs for Whistleblower 
Proceedings 

Jasmeet, 

DoD concurs with OFPP edits subject to a few minor changes to the preamble. DoD accepts all edits to the 
DFARS text. 

Please find attached (1) the two red line versions (FRN & text) of OFPP comments with DoD responses along 
with (2) the revised I clean copies) of the FRN and the DFARS text. 

Please let me know if you need anything else. 

-----Original Message-----

From: Seehra, Jasmeet [::m~a=:il~td:t,(,...,b )=-(S.,..,) ~---------__J 
Sent: Monday, July 08, 2013 3:37 PM 
To: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-DFAR Rules; Wise, Julia 

Subject: FW: OFPP comments on DFARS Cases 2013-D022, Allowability of Legal Costs for Whistleblower 
Proceedings 

Folks-- are you ok with OFPP edits? If so, can I get clean versions for agency circulation? We have an ok to 
upload into rocis --but only if you and OFPP are ok with the revisions to the documents. I circulated the FAR 
rule this morning and would like to get the DFAR rule out at roughly the same time. 

-----Original Message----
From: Seehra, Jasmeet 

Sent: Wednesday, July 03, 2013 4:03 PM 
To: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms OSD ATY(b)(S) I 'Williams, 

Amy, Ms, OSD-A Tl' 
Cc: FN-OMB-DFAR Rules; Wise, Julia 
Subject: OFPP comments on DFARS Cases 2013-D022, Allowability of Legal Costs for Whistleblower 

Proceedings 

Please see the attached documents and let me know if you can accept these edits. 

3 
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Defense Whistleblower Protections Expand 
to Subcontractors 
By Ctlat1es S. Clalt( 

July 1, 2013 

Monday, July 1, marks the first day employees of subcontractors on Defense contracts enjoy new p.rotections 

against reprisals from supervisors for reporting waste or fraud, as required under the 2013 National Defense 

Authorization Act signed by President Obama in January. 

"Previously, subcontractors could complain to a boss, but not to a government office," noted Marguerite 

Garrison, deputy inspector general for administrative investigations at the Defense Department's inspector 

general's office, who met with reporters Thursday to get out the word. 

The new law expands protections for whistleblowers against reprisals for disclosures they make "to a court, 

grand jury, management official or other employee of the contractor or subcontractor who has the 

responsibility to investigate, discover or address misconduct," her gu.idance explains. Workplace infonnation 

campaigns must be in the language of the workforce. 

The new protections --long favored by whistleblower advocacy groups and pursued by Sen. Claire McCaskill, D 

-Mo., also alter the burd.en of proof on a preponderance of evidence to "bring it up to par with protections in 

other statutes," said Nilgun Tolek, the Pentagon IG's directo.r of whistleblower reprisal investigations. 

"Congress has been going in this direction for a long time." 

The new protections, however, are not retroactive, the officials explained, so they don't apply to contracts let 

before July 1, nor to task orders added before that date. And the regulations are still being inooi'}X)rated into 

the Defense supplement to the Federal Acquisition Regulation. "'The language is all wrapped up in oontract 

law," Garrison said. "It's a long-tenn implementation that plays out over time." 

Allegations the law might affect1 said Tolek. would include, for example, "when someone sees a bunch of 

equipment that's part of the contract work being thrown out when it's perfectly good." The employee could 
raise his or her concern with the Defense Contract Management Agency, and "whether they're right or not, 

they're protected from the company" reprisals. Other examples include billing against one contract the work 
done on another contract, overbilling, or swapping in young people on assignments when they don't have the 

advertised expertise, she said. 

The IG's administrative investigations office does not handle criminal cases under qui tam or the False Claims 

Act, which are done by the IG's Defense Criminal Investigative Service. 

In anticipation of the change, the IG administrative investigations staff grew by 30 percent to 40 percent in the 
past two years, Garrison said, and they expect a rise in the number of complaints. In 2006, the office received 

http://www .govexec.comlconttacti.ng/20 13/07 /defense-whistleblower-protections-expand-su... 7/2/2013 -
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only 16 complaints· to its hotline --"the bellybutton of the DoD inspector general," she said. By 2012, the 

number had grown to 85, though only one was substantiated. "Whether we1J see an increase in complaints, we 

anticipate additional investigators and expect to do the investigations in-house" rather than delegate them to 

the service IGs, Garrison said. 

"Even if we don't get more complaints, we will do more investigations because of threshold issues in tbe 

management chain that had prevented us in the past from going forward," which made the workload statistics 

look negative, added Tolek. And many ofthe complaints do not pan out --one would-be whistleblower thought 

he was a Defense contractor but actually was doing work for the State Department, she said. 

Garrison and her team have been speaking to companies and industry councils on the need to go beyond the 

previous practice of putting posters up in the workplace and on the company website to inform workers of 
their whistleblower protections. •Soldiers, sailors, Marines and airmen call the hotline because they know they 

have p_rotection," Garrison said, "but contractors need an education process." 

Garrison says she still has to educate her own workforce on how to read a contract. "We're in uncharted 

territory. Wi11 we get it right too percent of the time? No. We will make mistakes, but will learn as we go." 

(Image via AlexRoz!Shutterstoclc.com) 

By Charles S. Clark 

July 1, 2013 

http:/Jwww. gOYexeo.com/contracttng/20 13/07/def9nae-whistleblower-protections~xpand·sutx:ontractors/6S80 11 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent 
To: 
Subject: 
Attachments: 
Signed By: 

Murphy, Meredith K Ms OSD ATL 
Monday, July 01, 2013 6:07PM 
Quinones, Manuel Mr OSD ATL 
DFARS Case 2013-0010. Revised IRFA 
2013-0010 (P) IRFA_070113.docx 

l(b)(6) I 

Manny, the attached IRFA has been revised to match up with the latest version of the FRN (which incorporates OFPP
provided changes). 
Regards, 
Meredith 

1 



MurphY, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Subject: 
Signed By: 

Importance: 

Manny, 

Murphy, Meredith K Ms OSD A TL 
Monday, July 01. 2013 S:SG PM 
Quinones, Manuel Mr OS 0 A TL 
DFARS Case 2013-0007, Further Implementation of Trafficking in Persons Policy 

l(b)(6) I 
High 

Please let OFPP and OIRA know that the May 24th response accepting the HHS comment about adding the PROTECT Act 
as a reason for publishing this proposed DFARS case was sent in error. 
As HHS explains, the PROTECT Act was enacted to prohibited sex tourism, a subject which is important but is completely 
unrelated to DoD policies for combating trafficking in persons. DoD will not make the proposed HHS addition to the 
FRN. 
Regards, 
Meredith 

1 
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OHS Comments to Defense Federal Acquisition Regulation Supplement: 
Further Implementation of Trafficking in Persons Policy 

Suggested Changes 

1. On page 6 of the Department of Defense Federal Register notice, in the second paragraph 
under the heading .. IV. Regulatory Flexibility Act/' ACF suggests the addition 
highlighted here: 

This rule proposes to amend the Defense Federal Acquisition 
Regulation Supplement to require DoD contractors to report 
viol ations of The Trafficking Vic t ims Protection Act of 2000 and 
its subsequent reauthorizations, and Section lOS of the 
PROTECT Act of 2003 without delay whenever they become aware of 
viol ations regardi ng DoD contrac t s o r subcontr ac t s . 

BACKGROUND: 

The PROTECT Act strengthens laws punishing offenders wbo travel abroad to prey on 
children ('"sex tourism"), which includes child sex trafficking. 

2. ACF also suggests an additional change in reference to hotlines specific to hwnan 
trafficking: Include posting the National Human Trafficking Resource Center. 

BACKGROUND: 

Section 1203 of the Trafficking Victims Protection Act of2013 (woven into the 
reauthorization of the Violence Against Women Act) states: 

(a) Task Force Activities- Section 1 05(d)(6) of the Trafficking Victims Protection Act of 
2000 (22 U.S.C. 71 03(d)(6)) is amended by inserting', and make reasonable efforts to 
distribute information to enable all relevant Federal Government agencies to publicize the 
National Human Trafficking Resource Center Hotline on their websites, in all 
headquarters offices, and in all field offices throughout the United States • before the 
period at the end. 



Murphy, Meredith K M.s OSD ATL 

From: 
Sent: 
To: 
Subject: 
Attachments: 
Signed By: 

Meredith, 

Quinones, Manuel Mr 050 A Tl 
Tuesday, June 25, 2013 2:16PM 
Murphy, Meredith K Ms OSO All 
FW: OFARS whistleblower rule-- Case 2013-0013 
2013-0010 FRN revised 062513.doc; 2013-0010 OFARS text (p) revised 062513.doc 

(b}(6) 

Here's your copy for the records. Please use this as our latest baseline. Also please update DARMIS. 

Thanks, 

Manny 

-----Original Message-----
From: Quinones, Manuel Mr OSD All 
Sent: Tuesday, June 25, 2013 2:12 PM 
To: 'Seehra, Jasmeet' 

Cc: Stewart, Kortnee R Ms OSD All 
Subject: RE: OFARS whistleblower rule --Case 2013-0013 

Jasmeet, 

Please find attached latest revised FRN and OFARS rule for 2013-0010. Revised documents have been uploaded into 
roc is. 

Please let me know if there is anything else you need. 

V/r, 

Manny 

-----Original Message--·-· 

From: Seehra, Jasmeet ':[m~a~i~ltol::_~,(~b~)(S~}~~--------.....1 
Sent: Tuesday, June 25, 2013 10:15 AM 
To: Quinones, Manuel Mr OSO All 
Cc: FN-OMB-OFAR Rules 
Subject: RE: OFARS whistleblower rule-- Case 2013-0013 

Can I get the cleaned up files this morning for this case? 

-----Original Message----
From: Seehra, Jasmeet 
Sent: Tuesday, June 25, 2013 9:26AM 
To: Quinones, Manuel Mr OSO All 
Cc: FN-OMB-OFAR Rules 

-



Subject: OFARS whistleblower rule -~se 2013·0013 

Please upload the revised documents. 

·····Original Message····· 
From: Wise, Julia 
Sent: Tuesday, June 25, 2013 9:22AM 
To: Seehra, Jasmeet 

Subject: FW: OFARS whistleblower rule-- Case 2013-0013 

This FRN represents all of OFPP changes that we requested and they agreed to accept. They did not accept a few 
changes, but I'm fine with them not doing so. Call me if you have questions. Thanks. 

·····Original Message····
From: Seehra, Jasmeet 
Sent: Tuesday, June 25, 2013 8:56AM 
To: Wise, Julia 

Subject: FW: OFARS whistleblower rule-- Case 2013·0013 

Here's what they are saying. 

·····Original Message-----
From: Quinones, Manuel Mr OSO ATL ~(b)(G) 
Sent: Monday, June 24,2013 6:37PM L------------' 
To: Seehra, Jasmeet 
Subject: RE: OFARS whistleblower rule ·-Case 2013-0013 

Jasmeet, 

Responses to both OFPP and WH GC are incorporated in the revised FRN and text documents. 

On 6-19, we received comments to the FRN from OFPP recommending additional changes in the FRN to make reader 
aware of two related, but independent, FAR cases. We have accepted those OFPP recommended changes (see FRN note 
below). 

On 6-24, we received two comments to the OFARS text/rule from WH GC (initials OJS) regarding the definition of reprisal 
and such. We accepted their viewpoint and have deleted the definition of reprisal (see OFARS text note below). 

l(b)(6) I 
I hope this helps. If not, I'm here in the office··L,. ____ _. Please feel free to call me. 

Manny 

···--Original Message-----
From: Seehra, Jasmeet l.:..:..m=a=ilt"""dL-(b_)(_6) __________ __. 

Sent: Monday, June 24, 2013 6:03 PM 
To: Quinones, Manuel Mr OSO ATL 
Cc: FN·OMB·OFAR Rules; Wise, Julia; Williams, Amy, Ms, 050-ATL; Murphy, Meredith K Ms 050 ATL; Stewart, Kortnee R 

Ms OSO ATL 
Subject: RE: OFARS whistleblower rule ·- Case 2013-0013 

I'm getting a bit lost here. Where are you in responding to OFPP comments sent on 6/19? 
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--Original Message-
From: Quinones, Manuel Mr OSD ATL ..::.:rm~a::.::.il~tol:t(_b_)(G_) _______ ---J 

Sent: Monday, June 24, 2013 4:53 PM 
To: Seehra, Jasmeet 

Cc: FN-OMB-OFAR Rules; Wise, Julia; Williams, Amy, Ms, OSD-ATL; Murphy, Meredith K Ms OSO ATL; Stewart, Kortnee R 
MsOSDATL 
Subject: RE: DFARS whistleblower rule-- Case 2013-0013 

Jasmeet, 

Regarding the two comments from WH GC, DoD submits the following: 

DFARS text; WH GC comments 6-24 (). 

1. GC comment on pg 2 of 7; we have determined that the definition of "reprisal" is not required and therefore being 
removed. Consequently, I have made corresponding changes to text after definition of "Abuse of authority" and at 
203.903 (1) Policy, added the word "Such" to last sentence in red. 

2. GC comment on pg 3 of 7; Section 203.904 item 4 has been revised to incorporate GC recommended edit. OFARS 
203.904 (a) and (b) are straight out of FAR 3.904. 

FRN; OFPP comment 6-19-13. 

We have accepted additional background information on pages 3 & 4 addressing FAR cases 2013-017 and 2013-QlS. See 
attached red-line FRN with changes accepting OFPP comments of 6-19·13. 

Please contact me for any questions and advise when to submit clean copies of FRN and rule. 

V/r, 

Mannv Oujnones 
l(b)(6) I 

- Original Message-

From: Seehra, Jasmeet ~~(b~)~(G:-) ~~--------_. 
Sent: Monday, June 24, 2013 12:25 PM 
To: Quinones, Manuel Mr OSO ATL; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSO-ATL 

Cc: FN-OMB-OFAR Rules; Wise, Julia 
Subject: OfARS whistleblower rule-- Case 2013-0013 

Please see the attached files with comments from WH GC 
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DFARS Case 2013-D010 
Enhancement of Contractor Whistle blower Protections 

Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

* * * * * 

SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) ]This subpart implements 10 U.S.C. 2409 as amended by [s]Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
&84 [s)Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417)(, and section 827 of the National Defense Authorization Act 
for Fiscal Year 2013 (Pub. L. 112-239)]. 

[ (b) This subpart does not apply to any element of the intelligence 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S.C. 401(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element ofep the intelligence 
community; or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitions. 

As used in this subpart-

"Abuse of authority," as used in this subpart, means an arbitrary and 
capricious exercise of authority that is inconsistent with the mission of 
DoD or the successful performance of a DoD contract. 
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203.903 Policy. 
~e following policy applies to DoD instead of the policy at FAR 3.903: 

(1) [Policy. ]10 U.S.C. 2409 prohibits contractors {or subcontractors ]from 
discharging, demoting, or otherwise discriminating against an employee as a 
reprisal for disclosing, to any of the following entities[ listed at paragraph (2) of 
this section), information that the employee reasonably believes is evidence of 
gross mismanagement of a DoD contract, a gross waste of DoD funds, [an abuse of 
authority relating to a DoD contract, )a substantial and specific danger to 
public health or safety, or a violation of law[, rule, or regulation] related to a DoD 
contract (including the competition for or negotiation of a contract)+[. Such 
reprisal is prohibited even if it is undertaken at the request of an 
executive branch official, unless the request takes the form of a non
discretionary directive and is within the authority of the executive branch 
official making the request.] 

[ (2) Entities to whom disclosure may be made) 

(i) A Member of Congress or a representative of a committee of Congress. 

(ii) A FepFesentative of a eomm.it;tee of Congress. 

(iii) An Inspector General that receives funding from or has oversight over 
contracts awarded for or on behalf of DoD. 

(i[ii]Y) The Government Accountability Office. 

((i]v) A DoD employee responsible for contract oversight or management. 

(vi) An authorized official of an agency or the Department of Justice( or 
other law enforcement agency]. 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 
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-
[(3) Disclosure clarified. An employee who initiates or provides 

evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.] 

(2[4}) [Contracting officer actions. ]A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for filing complaints. 

[(a) Any employee of a contractor who believes that he or she has been 

discharged, demoted, or otherwise discriminated against contrary to the 

policy in 203.903 may file a complaint with the Inspector General of the 

agency that awarded the contract. 

(b) The complaint shall be signed and shall contain

(1) The name of the contractor; 

(2) The contract number. if known; if not, a description reasonably 

sufficient to identify the contract(s) involved; 

(3) The substantial violation of law giving rise to the disclosure; 

(4) The nature of the disclosure giving rise to the discriminatory act, 

including the party to whom the information was disclosed; and 

(5) The specific nature and date of the reprisal. 

(c) ]In addition~ to the proeedHreo at Ft\R :3.904. any contractor employee who 
believes that he or she has been discharged, demoted, or otherwise discriminated 
against contrary to the policy in 203.903 may file a complaint with the DoD 
Inspector General. 

203.905 Procedures for investigating complaints. 

The following proeedl:lFCS apply to DoD inoteod of the procedures ot FAR 3.905: 

(!) [Unless t]'l'he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
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203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
)DoD Inspector General will make a dete1·minatioa as to whethe1· a complaint is 
fpivoloas or met·its furthm:· investigatieft[e the complaint]. 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
complaint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period[, up to 180 days,] to which the person 
submitting the complaint agrees. 

[(4) The DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-

(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S. C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under this section more than three 
years after the date on which the alleged reprisal took place. 
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(6) The legal burden of proof specified at paragraph (e) of 5 U.S.C. 1221, 
Individual Right of Action in Certain Reprisal Cases) in shall be 
controlling for the purposes of an investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.] 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

----fl(i+)~S[ s]hall detcrmmc whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and [shall take one or more of the following actions: 

(i) Order the contractor to take affirmative action to abate the 
reprisal. 

(ii) Order the contractor to reinstate the person to the position that 
the person held before the reprisal, together with compensatory 
damages (including back pay), employment benefits. and other 
terms and conditions of employment that would apply to the 
person in that position if the reprisal had not been taken. 

(iii) Order the contractor to pay the complainant an amount equal to 
the aggregate amount of all costs and expenses (including 
attorneys' fees and expert witnesses' fees) that were reasonably 
incurred by the complainant for. or in connection with, bringing 
the complaint regarding the reprisal. as determined by the head 
of the agency.] 

(ii) Shall issue an order denying relief or shall tnl{e one or more of the net.ions 
Apeeified in FAR 8.906(o). 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-
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(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.[ An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

[(4) Reprisal is prohibitedt even if it is undertaken at the request of a 
DoD or Administration official, unless the request takes the form of a 
nondiscretionary directive and is within the authority of the DoD or 
Administration official making the request. 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition of employment. 

203.907 Classified information. 

As provided in section 827(h) of the National Defense Authorization Act 
for Fiscal Year 2013, nothing in this coverage provides any rights not 
otherwise provided by law to disclose classified information.] 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistle blower Rights, in all solicitations and contracts. 

* * * * * 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
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* * * * * 

252.203-7002 Requirement to Inform Employees ofWhistleblower Rights. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS 
(JAN 2009(DATE]) 

[a] The Contractor shall inform its employees in writing[, in the predominant 
native language of the workforce,] of employee whistle blower rights and 
protections under 10 U.S.C. 2409, as described in [s]Subpart 203.9 of the Defense 
Federal Acquisition Regulation Supplement. 

[b} The Contractor shall include the substance of this clause, including this 
paragraph (b), in all subcontracts.] 

(End of clause) 
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(Billinq Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CFR Parts 203 and 252 

RIN 0750-AS97 

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Whistleblower Protections (DFARS Case 2013-DOlO) 

AGENCY: Defense Acquisition Regulations System, Department of 

Defense (DoD) . 

ACTION: Proposed rule. 

SUMMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement statutory amendments 

to whistleblower protections for contractor and subcontractor 

employees. 

DATES: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Insert date 

60 days after date of publication in the FEDERAL REGISTER), to 

be considered in the formation of a final rule. 
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ADDRESSES: Submit comments identified by DFARS Case 2013-DOlO, 

using any of the following methods: 

o Regulations.gov: http://www.regulat~ons.gov. Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013-DOlO" under the heading "Enter keyword or ID" and 

selecting "Search." Select the link "Submit a Comment" that 

corresponds with "DFARS Case 2013-DOlO." Follow the 

instructions provided at the "Submit a Comment" screen. Please 

include your name, company name (if any), and "DFARS Case 2013-

DOlO" on your attached document. 

o E-mail: dfars@osd.mil. Include DFARS Case 2013-DOlO in the 

subject line of the message. 

o Fax: 571-3 72-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 38855, 3060 Defense 

Pentagon, Washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http://www.regulations.gov, including any personal information 

provided. To confirm receipt of your comment(s), please check 

www.regulations.gov, approximately two to three days after 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail). 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101.u 

SUPPLEMENTARY INFORMATION: 

I. Background 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g}} of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112-239, enacted January 2, 2013). Section 827, entitled 

''Enhancement of Whistleblower Protections for Contractor 

Employees," made extensive changes to 10 U.S.C. 2409, entitled 

"Contractor employees: protection from reprisal or disclosure." 

Paragraph (g) of section 827, which amended paragraph (k) of 10 

U.S.C. 2324, entitled "Allowable costs under defense contracts," 

will be addressed under a separate DFARS case. 
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This is being addressed in DFARS Case 2013-D022, Allowability 

of Legal Costs for Whistleblower Proceeding s . Se~tion 827 of 

the NOAA for FY 2013 created a standalone statute for DoD that 

is not dependent on the FAR coverage. The DoD contractor 

whistleblower rules are based on an independent statute that 

applies only to Title 10 agencies. 

Section 828, Pilot Program for Enhancement of Contractor 

Whistleblower Protections, of the NDAA for FY 2013 will be 

implemented in the FAR, see FAR Case 2013-015. Section 828 

establishes a four-year "pilot program" to provide enhanced 

whistleblower protections for employees of civilian agency 

contractors and subcontractors and suspend the use of FAR 3.901 

through 3.906. The FAR will also incorporate sections 827(g) 

and 828(d) of the NOAA for FY 2013 (Pub. L. 112-239). 

Section 827{g) amends 10 u.s.c. 2324(k}. In a like manner, 

section 828(d} amends 41 U.S.C. 4310 to address legal costs 

incurred by a contractor in connection with a proceeding 

commenced by a contractor employee submitting a complaint under 

the applicable whistleblower section (10 U.S.C. 2409 or 41 
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U.S.C. 4712, respectively). See FAR Case 2013-017, entitled 

Allowability of Legal Costs for Whistleblower Proceedings. 

II. Discussion 

The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

"Whistleblower Protections for contractor Employees.'' DFARS 

subpart 203.9 implements 10 u.s.c. 2409, as amended. The 

subpart covers the policy, procedures for filing and 

investigating complaints, remedies, and the prescription for the 

clause at DFARS 252.203-7002, entitled "Requirement to Inform 

Employees of Whistleblower Rights." 

A. Section 827 chanqes to 10 U.S.C. 2409. Section 827 

revised 10 U.S.C. 2409 as follows: 

(a) (1): Amended grounds for disclosure. 

(a) (2}: Amended persons and bodies to whom disclosure could 

result in reprisal. 

{a) (3) (A): Provided a definition of who is deemed to have made 

a disclosure, see 203.903(3}. 

(a) (3) (B): Added prohibition against reprisal even if 

undertaken at request of a DoD or Administration. 
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(b) (1) : Provided an additional basis on which the Inspector 

General may determine not to investigate. 

(b} (2) (B) : Provided a reporting timeframe for any additional 

period for investigation. 

(b} (3): Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4}: Added a three-year time limit for bringing a complaint. 

(c) (1} (B): Modified the types of damages that may be ordered. 

{c) (2) : Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4}: Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c) (5}: Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c) (6}: Stated the legal burden of proof to be used. 

(c} (7): Prohibited any waiver of the rights and remedies in the 

statute. 
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-
{d) Added a new requirement to notify employees of their rights 

and remedies. 

( e I ' Created an exemption for elements of the intelligence 

community. 

{g) (6) Added a definition of "abuse of authority." 

B. Proposed Changes to DFARS 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 U.S.C. 2324(k) made by section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definitions of "abuse of authority" and "reprisal" are 

recommended additions to DFARS 203.901, Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 
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and certain contractor or subcontractor management officials or 

employees. In addition, the proposed changes to this section 

would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. Paragraph (h) of section 827 provides 

that nothing in the new law may be construed to provide any 

rights to disclose classified information not otherwise provided 

by law. This important caveat has been included in a new 

section 203.907, entitled "Classified information. 11 
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The clause prescribed at DFARS 203.970 is 252.203-7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

proposed rule would amend the clause to apply to subcontractors 

the specific requirement to inform employees in writing of their 

whistleblower rights. In addition, the written notification of 

employee whistleblower rights and protections would be required 

in the predominant native language of the workforce. 

III. Exeeutive Orders 12866 and 13563 

Executive Orders (E.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits, of reducing costs, of harmonizing rules, and of 

promoting flexibility. This is a significant regulatory action 

and, therefore, was subject to review under section 6{b) of E.O. 

12866, Regulatory Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 U.S.C. 804. 
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IV. Regulatory Flexibility Act 

DoD does not expect this proposed rule to ha ve a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, s u.s.c. 601, et 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 

whistleblower protection for contractor employees. Such 

protections currently exist, and this case will only clarify 

contractors' rights and the remedies available to their 

employees. However, an initial regulatory flexibility analysis 

has been performed and is summarized as follows: 

DoD is proposing to amend the DFARS to implement amendments to 

the existing protections for contractor whistleblower employees 

as a result of amendments made by section 827 of the National 

Defense Authorization Act (NDAA) for Fiscal Year {FY) 2013. 

Section 827 of the NOAA for FY 2013 amended 10 u.s.c. 2409 and 

10 u.s.c. 2324(k). Section 827 changes are applicable to DoD 

and NASA. Each agency will amend its FAR supplement to 

incorporate these provisions. This IRFA pertains only to this 

DFARS proposed rule. This rule proposes to make revisions to 
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subpart 203.9, "Whistleblower Protections for Contractor 

Employees." The subpart covers the policy, procedures for 

filing and investigating complaints, remedies, and the 

prescription for the clause at DFARS 252.203-7002, entitled 

\'Requirement to Inform Employees of Whistleblower Rights. II 

The rule will apply to all entities, small as well as 

large, at the prime contract and subcontract level. However, 

not all entities will have a situation occur that requires an 

employee to use the whistleblower provisions. Given that a 

whistleblower employee may work for any size business, the 

impact on small businesses is directly associated with the 

number of whistleblowers it employs. There is no way to predict 

this number in advance. However, a small entity could be 

impacted by a whistleblower employee either as a Government 

prime contractor or subcontractor. In addition, the impact on 

an entity is directly related to the seriousness of the alleged 

wrongdoing. 

There are no reporting requirements associated with reporting 

of the wrongdoing as stated in the proposed rule. A firm 

accused of retaliating against an employee whistleblower is 
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likely to be required to furnish human resources documentation 

to disprove the accusation. This documentation, however, would 

only be required in the course of an investigation of the 

accusation, not as a result of a contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with 5 u.s.c. 610. Interested parties must submit 

such comments separately and should cite 5 U.S.C. 610 {DFARS 

Case 2013-0010), in correspondence. 

V. Paperwork Reduction Act 
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The rule does not contain any information collection 

additional requirements that require the approval of the Office 

of Management and Budget under the Paperwork Reduction Act (44 

u.s.c. chapter 35). 

List of Subjects in 48 CFR Parts 203 and 252 

Government procurement. 

Manuel Quinones, 

Editor, Defense Acquisition Regulations System. 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Signed By: 

Quinones, Manuel Mr OSD A TL 
Wednesday, June 19, 2013 6:06 PM 
Murphy, Meredith K Ms OSD ATL 
Stewart, Kortnee R Ms OSD ATL; Quinones, Manuel Mr OSD All 
FW: Additional OFPP comments on DFAR Case 2013-0010 Whistleblower Protection 
2013-0010 (p) DFARS revised text w changes & comments_061113.doc; 2013-0010 (p) 
FRN revised per OFPP comments_061913.doc 

l(b)(6) I 

Please see an additional change in the DFARS FRN to make the reader aware of two related, but independent, FAR cases 
underway to address section 828 of the NOAA FY 13. 

----- Original Message -----
From: Quinones, Manuel Mr OSD All f~m:..:.:a~il:..!,;t~=t(-b)-(6_) _______ _J 

Sent: Tuesday, June 11, 2013 06:14PM 
To: Seehra, Jasmeet 
Cc: FN-OMB-DFAR Rules; Wise, Julia; Stewart, Kortnee R Ms OSD ATLI(b)(G) l Williams, Amy, Ms, 
OSD-A~(b)(G) I ..__ ______ _, 
Subject: RE: OFPP comments on DFAR Case on Whistleblowing 

Jasmeet, 

Please find attached DoD responses to OFPP comments of 5/28/13. 

Please contact me for any questions and let me know when to submit clean copies of the revised DFARS text and FRN. 

Thank you. 

V/r, 

Manny Quinones 

OUSDIAI&I) QrAP/DARS 
l(b)(6) 

-----Original Message-----

From: Seehra, Ja smeet ['::'m:'a:":il:"to:t.l(~b':"')(G~)~---------..J 
Sent: Tuesday, May 28, 2013 2:28PM 
To: Quinones, Manuel Mr OSD All; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL 

Cc: FN-OMB-DFAR Rules; Wise, Julia 
Subject: OFPP comments on DFAR Case on Whistleblowing 

Please see the attached files with OFPP edits. 
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061,'{12013 RC\'ision 

{Billin9 Code 5001-06- P) 

DBPARTNBNT OP DBPENSB 

Defense Acquisition Regulations System 

48 CPR Parts 203 and 252 

RIN 0750-AB97 

Defense Pederal Acquisition Regulation Supplement: Enhancement 

of Contractor Wbistleblower Protections (DPARS Case 2013-DOlO ) 

AGENCY; Defense Acquisition Regulations System, Department of 

Defense (DoD) . 

ACTION: Proposed rule. 

SUIOIAJtY : 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement atatu~ory amendments 

to whietleblower protections for contra ctor and subcontractor 

employees . 

DATES : 

Comment Date: comments on the proposed rule should be submitted 

in writing to the address shown below on or before [Insert date 

60 days after date of publication in the FEDERAL RBGISTBR) , to 

be cons i dered in the formation of a final rule. 
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06/llnon Revision 

ADDRBSSBSr Submit comments identified by DFARS Case 2013- 0010, 

using any of the following methods: 

o Regulations . gov: ht.tp://www .regu~ations.gov . Submit 

comments via the Federal eRulemaking portal by entering •oFARS 

case 2013 - DOlO• under the heading •Enter keyword or ro• and 

selecting •search.• select the link ·submit a Comment• that 

corresponds with •DFARS Case 2013-DOlO.• Follow the 

instructions provided at the •submit a Comment• screen. Please 

include your name, company name (if any), and •oFARS Case 2013-

DOlo• on your attached document. 

o E-mail : jf rs osd.mil . Include DFARS case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372- 6094. 

o Hail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSD(AT&L)DPAP/DARS, Room 3B855, 3060 Defense 

Pentagon, washington, DC 20301- 3060. 

Comments received generally will be posted without change to 

htjR://www.re~lations.gov , including any personal information 

provided . To confirm receipt of your comment(s), please check 

www.regulations.gov, approximately two to three days af t er 
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submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) • 

FOR PORTHBR INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(ATaL)DPAP/DARS, Room 3B8SS, 

3060 Defense Pentagon, Washington. DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101.• 

SUPPLBMBN'l'AR.Y INFORMATION: 

l. Background 

DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authorization Act for Fiscal Year 2013 (Pub. L. 

112-239, enacted January 2, ~013 ) , etteccive 180 days after 

enactment . Section 827, entitled "Enhancement of Whistleblower 

Protections for Contractor Employees," made extensive changes to 

10 u.s.c. 2409, entitled ~contractor employees: protection from 

reprisal or tiisclosurej." Paragrap!l .. JSL<?.~---~-~.C::.t_;?~ ~~7, --~~~£!1 ..... _ 

amended paragraph (k ) of 10 p. s.c. 2324 , entitled ftAllowable 

coats under defense contr ac ts,w wil l be addressed under a 

separate DFARS case: 
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Jhis is being addressed in DFARS Case 2013-0022, Allowabil i ty of • 

Legal Costs for Whistleblower Proceedings.) Sectlon 827 of the 

NDAA for FY 2013 created a standalone statute for DoD that is 

not dependent on the FAR coverage. The DoD contractor 

whistleblower rules are based on an independent statute that 

applies only to Title 10 agencies . 

pection 828, Pilot Program for Enhancement of Contractor 

Whistleblower Protections, of the NOAA for FY 2013 will be 

implemented in the FAR, see FAR Case 2013-015 . Section 828 

establishes a •pi lot program• (4 - year program) to provide 

enhanced whistleblower protections for employees of civilian 

agency contractors and subcontractors for the next four years 

and suspend FAR 3.901 through 3 . 906. The FAR will also 

incorporate sections 827{gl and 828(d) of the NOAA for FY 2013 

(Pub . L. 112-239). Section 827(g) amends 10 U.S.C . 2324{k) and 

sect i on 828(d) similarly amende 41 u.s.c. 4310 to address legal 

costs incurred by a contractor in connection with a proceeding 

commenced by a contractor emp l oyee submitting a complaint under 

the applicable whi stlebl ower section {10 U.S.C . 2409 or 41 
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U.S.C . 4712, respectively see FAR Case 2013 - 017, Allowability of 

Legal Costs for Whistleblower Proceedings . 

'I:I. Discussion 

The current FAR addresses this subject at subpart 3.9, and the 

DoD-unique rules are contained in DFARS subpart 203.9, entitled 

"Whistleblower Protections for Contractor Employees." DFARS 

subpart 203.9 implements 10 u.s.c. 2409 [ , as amended . ] e~~ ~we 

prior ameadmeats to it . ---~~~--~~part covers the policy, ~ • 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252.203-7002, 

entitled "Requirement to Inform Emp.loyees of Whistleblower 

Rights." 

A. Section 827 changes to 10 o.s.c. 2409. Section 827 

revised 10 u.s.c. 2409 as follows: 

(a) (1): Amended grounds for disclosure. 

(a) (2): Amended persons and bodies to whom disclosure could 

result in reprisal. 

j(a) (3) (A): Definition of who is deemed to have made a 

pisclosure; see 203 . 903 (3) . . .... -............................................................................. -.................... ............................................... .. 
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{a ) { 3 ) {B ) : 

request of of ··~bat is 

CJteluEied fr0111 the defiaitiea ef reprisal]. 

{b) (1) : Provided an additional basis on which the Inspector 

General may determine not to investigate . 

{b) {2) {B) : Provided a 1eporting timefra me ±±fie-for any 

addit ional period for investigation. 

(b) (3): Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4): Added a three-year time limit for bringing a complaint. 

(c) (1) (B): Modified the types of damages that may be ordered. 

(c) (2): Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have beeo exhausted. 

(c) (4}: Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

{c){S): Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

{c) (6} : Stated the legal burden of proof to be used. 
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(cJ (7): Prohibited any waiver of the rights and remedies in the 

statute. 

(d) Added a new requirement to notify e~ployees of their ~~ghts 

and remedies. 

(el: Created an exe~p~ion for ele~en~s of the intelligence 

commt;n it y . 

(g) (6): Added a definition of "ab~se of aut~ority.~ 

B. Proposed Changes to DFARS 

The statutory changes to 10 u.s.c. 2409 made by scc~ion 827 

are proposed to be implemented in DFARS subpart 203.9. The 

sLat~lcry changes to 10 U.S.C. 2324(k) made by .section 827 are 

being implemented separately. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to imp:cmcnt ~he exc:usion 

of the intelligence community from applicabili~y of the subpart. 

The definitions o!: "abuse of at:.thority" and "repr.isal" are 

recomm~nded additions ~o DFARS 203.901, Def initions. 

Minimal amendments are proposed for JFARS 203.903. Policy. 

The applicability of the subpart would be expanded to inclt:.de 

violations of ru l e or regu1atjon and abuse of au~hori~y relat1r.g 
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to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 

and lcertaiq ~~!!tr~~t-~~- <""Jr s~t?e~~~E~~~~X: .. ~nag_~.l!l~!-?-.~ .. ~.gA~~~~-!:1 ... ~!. .. ·~ 

employees. In addition, the proposed changes to this section 

would include a clarification of what constitutes a 

"disclosure." 

DFARS 203.904 is unchanged by the proposed rule. DFARS 

203.905 is proposed to be amended to address specific reasons 

for which the DoD Inspector General would be justified in not 

investigating a complaint of discrimination or reprisal, add 

timelines, and clarify the narrow circumstances under which the 

DoD Inspector General could respond to any inquiry or disclose 

information about alleged reprisal. 

The remedies at DFARS 203.906 are proposed to be amended to 

prohibit reprisal, add a time limit for bringing an action, and 

state that the rights and remedies provided in DFARS subpart 

203.9 cannot be waived. Paragraph (h) of section 827 provides 

that nothing in the new law may be construed to provide any 

rights to disclose classified information not otherwiae provided 
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by law. This important caveat has been included in a new 

section 203.907, entitled .. Classified information." 

The clause prescribed at DFARS 203.970 is 252.203-7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

proposed rule would amend the clause to apply to subcontractors 

the specific requirement to inform employees in writing of their 

whistleblower rights. In addition, the written notification of 

employee whistleblower rights and protections would be required 

in the predominant native language of the workforce . . 
1. - ................................................... __ ~ .. .. 

III. lb:ecutive Orders 12866 and 13563 

Execu·tive Orders (E.O.s) 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to select 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). B.O. 13563 

emphasizes the importance of quantifying both costs an~ 

benefits, of reducing cqets, of harmonizing rules, and of 

promoting flexibility. This is a significant regulatory action 

and, therefore, was subject to review under section 6(b) of B.O. 
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12866, Regulatory Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 U.S.C. 804. 

IV. Regulatory Flexibility Act 

DoD does not expect this proposed rule to have a significant 

economic impact on a substantial number of small entities within 

the meaning of the Regulatory Flexibility Act, s u.s.c. 601, et 

seq., because the rule neither changes the substance of contract 

or solicitation procedures or policies nor creates a 

whistleblower protection for contractor employees. such 

protections currently exist, and this case will only clarify 

contractors' rights and the remedies available to their 

[employeesl ..... !!~~Y..~~L--~-- -~~-~~-~~ ~- .!~~~~t:-.?.F.Y. .. t~-~~-~~.t~gy __ ~~~Y.:~J~---- - -;------ Comment (A15]: Although disclosure •• not new, 
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ita FAR supplement to incorporate these provisions . This IRFA 

pertains only to this DFARS proposed rule. This rule proposes 

to make revisions to subpart 203.9, "Whistleblower Protections 

for Contractor Bmployees.N The subpart covers the policy, 

procedures for filing and investigating complaints, remedies, 

and the prescription for the clause at DFARS 252 . 203-7002, 

entitled •Requirement to Inform Employees of Whistleblower 

Rights. " 

The rule will apply to all entities, smal.l as well as 

large , at the prime contract and subcontract level . However, 

not all entities will have have a situation occur that requires 

an employee to use the 

Given that a whistleblower employee may work for any size 

business, the impact on small businesses is directly associated 

with the number of whistleblowere it employe. There is no way 

to predict this number in advance. However, a small entity 

could be impacted by a whistleblower employee either as a 

Government prime contractor or subcontractor. In addition, the 

impact on an entity is directly related to the seriousness of 

the alleged wrongdoi ng. 
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There are [no] Re fttiRilftall ~~I?~E!:?:!!9: .. !.~.~~-;--~_I!I-~~-~~--!~~~~?:~!:~.~ ..... .... \.·· 

with reporting of the wrongdoing as stated in the proposed rule . \. 

HmJever, ~ firm accused of retaliating against an employee 

whistleblower is likely to be required to furnish human 

resources documentation to disprove the accusation. This 

documentation, however, would only be required in the course of 

an investigation of the accusation, not as a result of a 

contract clause. 

The rule does not duplicate, overlap, or conflict with any 

other Federal rules. Because of the terms used in the statute, 

DoD is unable to create alternatives, such as exempting small 

entities or establishing a dollar threshold for coverage. 

Regardless of the size of the business, a whistleblower employee 

must be protected from retaliation by his/her employer. 

DoD invites comments from small business concerns and other 

interested parties on the expected impact of this rule on small 

entities. 

DoD will also consider comments from small entities concerning 

the existing regulations in subparts affected by this rule in 

accordance with s u.s.c. 610. Interested parties must submit 
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V. Paperwork Reduction Act 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 

Murphy, Meredith K Ms OSD ATL 
Friday, July 12, 2013 11:55 AM 
Quinones, Manuel Mr OSD ATL 

Subject: RE: OFARS whistleblower rule -- Case 2013-D010, Enhancement of Contractor 
Employees Whistleblower Protections 
2013-DO!O FRN OFPP edits 071113 DoD Revs 071213.doc 

l<b)(6) - I -Attachments: 
Signed By: 

Please see my mark-up of OFPP's latest changes, along with comments explaining the reasons for my edits. 
Regards, 
Meredith 

--Original Message--
From: Quinones, Manuel Mr OSO A TL 

Sent: Friday, July 12, 2013 10:28 AM 
To: Murphy, Meredith K Ms OSD ATl 
Cc: Quinones, Manuel Mr OSD ATL 

Subject: Fw: DFARS whistleblower rule --Case 2013-0010, Enhancement of Contractor Employees Whistleblower 
Protections 

Best Regards, 

Mann uinones 
(b)(6) 

--Original Message -

From: Seehra, Jasmeet ~[m~a~il~to"jl~(b-::)(":"S)':"'"""" _________ ...J 
Sent: Friday, July 12, 2013 09:20AM 
To: Quinones, Manuel ~~r O~S~O.:..Ag,T.ul......_ ____ __, 

Cc: FN-OMB-DFAR Rutef b)(S) I Wise, Julia 1'-(b_><_S)~----~---~ 
Subject: DFARS whistleblower rule - Case 2013-0010, Enhancement of Contractor Employees Whistleblower Protections 

Please see the attached files -- is this ok for DOD? 

---Original Message--
From: Wise, Julia 
Sent: Thursday, July 11, 2013 1:08PM 
To: Seehra, Jasmeet 
Cc: FN-OMB-OFAR Rules 
Subject: FW: OFARS whistleblower rule -- Case 2013-0010, Enhancement of Contractor Employees Whistleblower 
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(Billing Code 5001-06-P) 

DEPARTMENT OP DEFENSE 

Defense Acquisition Regulations system 

48 CPR Parts 203 and 252 

RIN 0750-AH97 

Defense Peder.al Acquiaition Regulation Supplement: Enhancement 

of Contractor Employees Whistleblower Protections (DPARS case 

2013-DOlO) 

.AGBNCY: Defense Acquisition Regulations System, Department of 

Defense (DoD). 

ACTION: Proposed rule. 

SUMMARY: 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement a section of the 

National Def ense Authorization Act for Fiscal Year 2013 that 

statutory ameaemente to~nhances wh~_s t.~~-b_l_<?w~r_ prote~tions 

for contractor and subcontractor employees. 

DATBS: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown below on or before (Insert da·te 
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OT£U::It M.EANS N'/D TIIEN DELETE OR DF.sTROY ALL COPIES OF TU& IJOCUMGNT. 

ANY llJSJBIIVTION Of "fH)S .DOQIMW MUST CONTc\IN TlflS lrf:GEND. 
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provided. To confirm receipt of your comment(s), please check 

www.regulations.gov, approximately two to three days after 

submission to verify posting (except allow 30 days for posting 

of comments submitted by mail). 

FOR FORTKBR ~ORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telep~ne 

571-372-6098; facsimile 571-372-6101.• 

SUPPLEMENTARY rNPORMATION: 

I. Background. 

The National Sefense ~~tAori~ation Aet for Fiseal Year 2913 

(~8. L. 112 239, enaeted Jan~ar~ 1Gl3l enaetea enhaneea 

whist leele\ller preteetiena for eontraete!' and a~:~eeentFaetor 

e~pleyeee in separate, b1:1t parallel, eeetiens ef N~ for titles 

19 aHEi 41 a!Jeneies, r:espeetively. These eHhaneeEi ,.,·histleelewer 

ageneieel ana two FAR (fer title ~1 a!eneiee) eases whieh are 

independeat, e1:1t parallel, rule~akings eeea~se of same miaor 

differeaeee iR the operatieas of tf:te 1:1rtderlyia9 et::et:at~es;. 

&UilNJ!ON; IIJIS IS A CONnOENTIAI~ O£LIB£RAT!VE. AND PRE-DECISIONAL DEFENSE ACQUISITION 
llF..CIJLATIONS SY!>Tt:M DOCU~IENT, PfiQTl:cn;.D f'ROM IJNAUTHORI:l.ED OISCtOSUR& PURSUANT TO THE 
PJU:[))()M OF IHF.Oit\IATION ACT Al'H> 01lu:R LEGAL A\JTUORJTIES. TillS OOCUM.ENT SHALL NOT BE 
DISTRIBUTED OUl:SIDE AUTHORIZED .RUL&'otAKJlllG CIIAJoiNELS WITIIOUT TU£ PIUOR APPROVAL OF A 
Rf.PRES£NTATIVE Of TH.E Dt:n:NS£ ACQUISITION ki<:IJLATlONS SYSTEM. If YOtJ HAVE .RECEIVE.D TfHS 
DOCUMENT IN ERROR. 'YOU MAY NOT READ, COPY. DISTRIBUTE, OR US& TilE DOCUMENT OR INFORMATION 
CONTAINED 'fUER£l.N. FURTHERl~tORE, YOU MUST Ll\tMl:DIAlELY NOTIJ'Y Till! st:ND£11 BY .REPLY EMAIL OR 
OTIIER MF..ANS AND THEN DELETE OR DESTROY ALL COPIES OF THE DOCUMEl'IT. 

ANY DlSJBJBVTION or nos OOCVMl.lfi MUST CONTAIN xms LWEND. 
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DeD ie p:r:epeeiag te aMeae tae DFARS te iMpleMeat a peliey 

eftftafteiag tae wfiietleelewe:r: preteetieae fer eeatraeter eMployees 

ae medified ey eeetiea 927 (eKeept paragrapa (g)) ef tae 

liatieaal Defeaee ,'\'tltaerhatiea J\et fer Fieeal Year 2913 ( 1?\i:e . L . 

112 239, eftileted Jil:ft1:iary id, 2Gl3). Seetiea 9il7 , eatitled 

"Saaaaeelfteftt ef Wfl:ietleble,.,er Protect ieae for Ceatraet:er 

Bmpleyeee," f!lade eJtteaeive eaa~ee to 19 U.S. C. 24G9, eatitled 

"Ceatraeter e!!tpleyeee. preteetiea frofll reprisal er tiie.elee\ire ef 

eertai a liiea·•~~e!:.'! ... r.~E~.~-:t:~P.~.--~~L~~---~-~-~-~.t'?.~ ... s.~.?! ... ~~~~~-----·------·---- ... ··hll' i ijl!lliiiCII Mliliifjii; ___ __,) 

alfteaded paragraph Otl ef lG u.s.c . 2324, eatitled ".\llewaele 

eesta tlnEier ele f ease cent rele t s, " 'Jil i ! -.e adM'ee•ed ~· .. l 

~eparatP OFARS ea.e . 

The National Defense Authorization Act for Fiscal Year 2013 

(Pub. L. 112-239, enacted January 2, *2013) ~e&eeincluded 

enhanced whietleblower protections for contractor and 

subcontractor employees in separate, but parallel, sections of 

the NOAA for ~~~lee 19 attd '1 agencies subjec~ to title 10 and 

title 41 of the United States Code, respectively. These 

enhanced whis~leblower protections and the associated cost 

changee are being i~plemented by cwo OFARS 
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eftl)l' aAe ef the t it:le 19 age:Aei-ee},.htle lG ageAeieel and two FAR. .• ~ • ~[.AIJ:Dtllle. Todo.......,.;;;id 
' ..,.., _ _,.,.-,....,. ..... llwllllld--

(for title 41 agencies) cases, which are independent, but FonNttat: lf!llhiiQ11( 

~rallel , rulemakings because of some ~iReY differences in the ' ~(At): o..e oor...-•• no~-'1 
IDtftOf - J - -- ---

operat i ons of t he underlying ~tatute~ and because the title 41 ....... . ~(AlO):n. .............. -....-, 
~pi!IVidoso..nll -fbriloeNOM'IJ 

s t atute is only a four-year pi lot program .J.. ...................... .......... .......... . 

~Paragraph (g) of section 827, which amended paragraph (k) •,.. '". 

om.-! wluiiJebloww,..,._-..,.. •-• 
quoct _,.Mdutical........-, of ..t.y doefe.., IN 

I """"'* rul""'*'np tD ;...,...,_doe on'-«! 
wh,_.obi.....,.,..,.._,_NDAA'U 

~(All): c-except fbr..._.. 

· .. 

holhlf81Md •n -,.llow) OF AI.S 'C!Piieul\ly 10 
DoD.-DihortillelO,....._ 

Allowability of Legal Costs for Whistleblower Proceedings. 
·. Formatted: Indfflt: First line.: 0.25" 

c:or:.-st tAU) ~ 

Section 827 of the NOAA for FY 2013 created a standalone statute 

for DoD that is not dependent on the FAR coverage. The DoD 

contractor wbistleblower rules are based on an independent 

statute that applies only to ~~itle 10 agencies. 

Section 828, :Pilot PErogram for B~nhancement of €contractor 

[~mployee W~histleblowerl PErotectione from reprisal for 

d1sclosure of certain information, w of t he NOAA for PY 2013 wil l ~·~:( ...... ,.. ...... ____ _, 

be implemented in t he FAR, see FAR Case 2013-015. Section 829 1. ... -·· . -· {Ge~~!!•~IAMJ;~~ .. ;;:~·====:J 
establishes a four-year "pilot program" to provide enhanced 

whistleblower protections for employees of civilian agency 

contractors and subcontractors and suspend ~he effectiveness of 

41 u.s.c. 4705 , •Protection of contractor employees from 
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From: 
Sent: 
To: 
Subject: 

Attachments: 

Signed 8y: 

Murphy, Meredith K Ms OSO ATL 
Friday, July 12, 2013 11:40 AM 
Murphy, Meredith K Ms OSD A TL 
FW: DFARS whistleblower rule *· Case 2013·0010, Enhancement of Contractor 
Employees Whistleblower Protections 
2013-0010 OFARS text_OFPP Revs_OoO edits_070913.doc; 2013·0010 FRN_OFPP 
Revs OFPPedits 071113.doc 
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(Billing Code 5001-06 -P) 

DEPARTMENT OP DBFENSB 

Defenee Acquieition Regulation• Syetem 

48 CPR Parte 203 and 252 

RIN 0750 -AH97 

Defenee Pedera~ Acquieition Regulation Supplement: Enhancement 

of Contrac tor ,Bmpl oyeee Whietleblower Protection• (DPAR.S Caee 

2013 -0010) 

AGENCY : Defense Acquisition Regulations System, Department of 

Defense ( DoD ) • 

ACTION : Proposed rule . 

SUMMARY : 

DoD is proposing to amend the Defense Federal Acquisition 

Regulation Supplement (DFARS) to implement a section of the 

National Defense Authorization Act for Fiscal Year 2013 that 
jM.Jf._A.A\e.fAI 

&&a~~r¥ a~eAdMeAta E~whistleblower protections for 

contractor and subcontractor employees. 

DATES: 

Comment Date: Comments on the proposed rule should be submitted 

in writing to the address shown be low on or before [Ineert date 
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FJU;E.I)()IIol OF l 'fOtlMATIO~ ACf A,'IO OTKEII l.£CA.l. ACTll()fUTIES. THIS DOCUML"'T SHALL NOT BE 
OISTIUIIt :n ;o OUT'SlOE AUTHORU£0 IU;l.£MAKil"C ~"NELS WrfROUT llfE FlUOR APPROVAL Of' A 
REPilEUI'ITATivt OF THE D~SE ACQUlSJTlON RECULATI~S SYSTI:"'. IF YOO HAVE RECEIVED TJUS 
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9e9 is pFepesia.g t:e a:lfteaa the 9FARS te i111plemea.t a paliey 

ef'tftafteiag the whietleeloweF pFeteetiea.e feF eefttFaetet> e111pleyeee 

ae R~efiifiea sy eeetiea 8il7 (eneept para~Fa:p'ft (~)) ef the 

natieaal Defeeee A\it'fterhatiea. Aet fer Fiscal Year 2913 (~. L. 

112 239, eaaetea Jaa\la:ry il, ilG13l. seetiea 8il7, eftt:itlea 

"Enfta:aeemeat of W'ftistleelo,rer PFeteetieas fer Ceatra:eteF 

Blllpleyeee," maae enteaeive e'ftangee te Hl u.s.c. il499, eatitlea 

»Cefttraeter e111pleyees. preteet:iea. fre111 reprisal er aieeles\lre ef 

eertaia 11! .. 7' ll(.'! ... ~.a-~~.!J~~~---\~L.~~---~-~.t?.~.~.f?.!:j ___ ~~!!. --~~~~ .. .. ............ -······ 

alfteaaea paragrap'ft Otl of 19 u.s.c. 2324, eatitlea "Allewaele 

eests 1dREier defet;rc-e eeRtraett3." wtll lite ••ek-e•••• uade• •1 

··-···-···-···-···-·---· ................................. ···-···f 

The National Defense Authorization Act 

whistleblower protections for contractor and subcontractor 

' ~ [MJ: DNII"'I.ia .......... 
11 >Snowl'lllllaut.lt 11> lllrNVJ,..-~ _ .. 

employees in separate, but: parallel, sect ions of t.he NOAA for , . ·..- t\ c~:\aXJ. .. ~ ~~ 
. .r sCJ>y:d: ~ ~ ~ ~-"\\ Dt tw... ~ 

-ei~lss lQ aaa ~agencieJr resp~tively. These enhanc~d -~ 

whistleblover protections and the associated cost principles 

~8 are being implemented by two O.PARS (lor DoD ..ael:r aae ~ ...• f fonltM!ed:liogtologt~~ ( -~~~~~~~-----------J 

thP title 18 ageaei~~i~le 10 aseAeiee> and two PAR {for title 
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41 agencies) cases, 

1 bfocauae o 

of the underlying ~tatute~ and because the title 41 statute is 

only a four- year pilot program .1 

~Paragraph (g) of section 827, which amended paragraph (k} • 

pt 10 U. S . C. 2324, is being addressed in DFARS Case 2013-D022, -a-··-··········-···········- .. ---·---·- -··--·-····--··-··--·-·----· -·----------------- .. , 

Allowability of Legal Costs for Whistleblower Proceedings. 

Section 827 of the NDAA for FY 2013 created a standalone statute 

for DoD that is not dependent on the FAR coverage. The DoD 

contractor whistleblower rules are based on an independent 

s·tatute that applies only to ~!Fitle 10 agencies. 

section 828, ~Pilot PErogram for B~nhancement of Gcontractor 

~mployee ~histleblowerl PErotection& from reprisal for 

~[AS):11u,_.oa~ 
~ proVIdao..,lll- for dw NDM'Il 
..........s whitllcbJow.~-llld 111vea• 
qllldt non-1ech111Cel tumlllaf)r of ..tly din 1n fow 
SCI** nolemlkl~~~t to ,,.._ lhoo 8lbonced 
whosdeb'- ,_....,. JI!MA'l) 

Cotlllllalt [MJ: Coou:ur """""'fa do .. , .. 
hosJthiJiolod 111 ~low) DFARS ...... only 1o 

\ 
DoD, not lllho< IItie I 0 ......... 

·. fomlatted: Indent: First line'. 0.25" ·. 
CA:IIII-..t (A7]: ~ 

be implemented in the FAR, see FAR case 2013-015. section 828 l _____ .... --{ a....tiAtJI~ 
establishes a four-year ~pilot programn to provide enhanced 

whistleblower protections for employees of civilian agency 

contractors and subcontractors and suspend ~he effectiveness of 

41 u.s.c. 4705, ~Protection of contractor employees from 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 

Signed By: 

A couple of things on this case. 

Quinones, Manuel Mr OSD ATL 
Monday, July 01, 2013 4:13 PM 
Murphy, Meredith K Ms OSD ATL 
Quinones, Manuel Mr OSD ATL 
FW: DFARS whistleblower rule -- Case 2013-DOJa 
2013-D010 FRN (p)_revised 062713-0fPP.doc; 2013-0010 DFARS text (p) revised 
062713-0FPP.doc 

l(b)(6) 

Per Julia's email below we need to change the title of this case. I'll have our program manager for rocis take care of it on 
this side-- you will not be able change the title of a rule currently under review. Please check in with Patricia Topping's 
staff -- Morgan Park who tends to take care of the unified agenda for DOD will need to note this for the fait agenda 
submission to OMB. 

Julia has revised the FRN and text (see attached). Please run this through your chop chain. Assuming you are ok with 
these changes, you can re-submit the files when I let you know the older ones (uploaded on 6/25) have been removed 
and the title change is completed. 

--·--Original Message---
From: Wise, Julia 
Sent: Thursday, June 27, 2013 6:50PM 
To: Seehra, Jasmeet 
Cc: Wong, Ray 
Subject: RE: OFARS whistleblower rule-- Case 2013-0013 THE CASE NUMBER IS OFARS Case 2013-0010 (use these 
attachments 

HiJasmeet, 

Here is the revised FRN and text for the OFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections. 
We changed the titles in both documents, but please ensure that the title of the case is changed from "Enhancement of 
Contractor Whistle blower Protections" to 11Enhancement of Contractor Employee Whistleblower Protections." 

Thanks, 

Julia 
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Murphy, Meredith K Ms OSD ATL 

From; 

Sent: 
To: 

Cc; 

Subject; 

Hello Mark: 

RE: Counterfeiting Confidential Tip off ~ Transit through Belgium allow counterfeit 
parts ( repacked as false country of origin ) shipment to final destination 

Thank you for the information and for staying in touch. In general, CBP has been aware of the challenges involved with 
the intransit situation. 

Despite the challenges we recently conducted a joint operation with French Customs. The press release can be viewed 
at the link below. 

I will make use of your information regarding Belgium. If more specific information becomes available I'd be happy to 
see it. 

Regards, Mark Goins 

http://cbp.gov/xp/cgov/newsroom/news releases/national/05222013 2.xml 

CBP, French Customs Seize Critical Counterfeit Electronic Components 

(Wednesday, May 22, 2013) 

-----Original Message-----
From: Mark Crawford (:.!..m~a.:.::ilt::.:::o:.&.l(_b)_(6_l ________ _. 
Sent: Monday, July 01, 2013 7:..,0..,.1.,..,A...,M _______ _, 
To: Marissa Petrusek M1V1C (b)(6) Chambers, Marilyn (HQ-LP01r,;:1~)~----------, 
(b)(G) Roark, Douglass Mr OSD ATL; Snell, Ronald; Stein, Jame~(b)(G) 
b 6 McCraryL,.,.Je~r~e"":"m~y~------...J 

(b)(6) 

Cc: Murphy, Meredith K Ms OSD ATL (b)(G) 
L..-~-~~-~~-~~~~~--~~~~~-~-r~~---1 

Subject: FW: Counterfei ting Confidential Tip off - Transit through Belgium allow counterfeit parts 
country of origin ) shipment to final destination 

To: 
Goins, Mark 
U.S. Customs and Border Protection 
Office of International Trade 
SSS Battery Street- Room 316 
San Francisco, CA 94111 



From: 
Mark H. Crawford 
Senior Trade & Industry Analyst 
Office of Technology Evaluation 
Bureau of Industry and Security 
U.S. Depanment of Commerce 
1401 Constitution Ave. NW, H-3887 
Washin ton D 2 2 
(b)(6) 

Mark: 

FYI- In case you were not aware of this counterfeiting situation, I am providing the following information. 1 hope all is 
well with you. 

Regards, 

Mark 

-----Original Message----
From: Brad Botwin 
Sent: Monday, July 01, 2013 9:16AM 
To: Mark Crawford 
Subject: FW: Counterfeiting Confidential Tip off- Transit through Belgium allow counterfeit pans I repacked as false 
country of origin ) shipment to final destination 

-----Original Message-----
From:._l(b_)(_6l _______________ ___, 

Sent: Sunday, June 30, 2013 7:48AM 
To: Brad Botwin 
Subject: Counterfeiting Confidential Tip off- Transit through Belgium allow counterfeit pans (repacked as false country 
of origin) shipment to final destination 

TIP OFF from Sanjoy RoyChoudhury to suppon ANTICOUNTERFEITING ( suppon International Trademark association) 
I have confidential counterfeiting information about a Belgian company 

Refer to attached letter from International Trademark Association addressed to EU commissioner 
Counterfeiting pans from China, Taiwan imported in Belgium, then repacked as European Union or false country of 
false declaration in in Transit in Belgian traders warehouse . Belgian Traders misdeclare origin for their benefits to 
export to worldwide desination including USA 



Under the revised Regulation on Customs Enforcement of Intellectual 
Property Rights 1383/2003, customs officials cannot stop counterfeits in transit 
unless there is an infringement as defined under substantive law. Because the act of 
transit is not defined as an infringement in substantive law, EU customs can only 
detain counterfeits if they are destined for the EU market and release those In transit 
from one Member State to a third country even if it is evident that the goods are fake. 
This practice is detrimental to the global fight against counterfeiting and is not 
consistent with the EU's notable efforts in other areas to protect consumers and 
businesses against trademark counterfeiting 

Kind Regards 

MBA Post Graduate (Marketing) ,Bachelor of Engineering. (Mechanical) ,Chartered Engineer (liE) 
Member, American Association Cost Engineers, Member, Institute Of Industrial Engineers, USA 
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DFARS Case 2013-DOlO 
Ellhancement or Conira.ctor Employees Whistleblower Protections 

Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

• • * * • 

SUBPART 203.9-WHISTLEBLOWER PROTECTIONS FOR 
CONTRACTOR EMPLOYEES 

203.900 Scope of subpa:rt. 

[ (a) )This subpart implements 10 U.S.C. 2409 as amended by [s]Section 846 of 
the National Defense Authorization Act for F isca1 Year 2008 (Pub. L. 110-181)(,) 
ftftd (8)Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. li0-41 i)L and sectlon 827 of th e National D efense Author ization Act 
for Fiscal Year 2013 (Pub. L. 112-239)l. tis a li le in lieu o r t 

~ ....... .. -· 
h nas a su I men t to FAR s art 3 -- ·--·· ···· . .. ..................................... 1: 

[ (b) Th.is subpart does not apply to any element of the intelligence 
community, as defi:ned in section 3(4) oft.he NationaJ Security Act of1947 
(60 U.S.C. 40l(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of a.n element of the 
inteUigence commun.ity if such disclosure-

(1) Relates to an activity or an element ofel' the intelligence 
community; or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Detinitiont'l. 

As used in this subpart-
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.. Abuse of authority.'' as used in this subpart, means an arbitrary and 
capriciou!!l e.xercise of authority that is inconsistent with the mission of 
DoD or the successful performance of a DoD contract. 

l"&orilol.• see DFABS 203.903(1), P olicyJ L. 

203.903 Policy. 
Thl? feUewiRg peaey ap(l)iea $a PaD i:asteed ef the pe)iey a' F,.A.R 8.993: 

Ol ~[Policy. )10 U.S.C. 2409 prohibits contractors (or subcontractors 
)from discharging. demoting, or otherwise discriminating against. an 
employee as a reprisal for disclosing, to any of the fellewiBg entities[ listed 
at paragraph (2) oftbis section). infor mation that the employee 
reasonably believes is evidence of gross misma nagement of a DoD contract, a 
gross waste of DoD 'funds, [an a'buse of authority relating to a DoD 
contract, )a substantial and specific danger to public health or safety, or a 
violation of law[, rule, or regulation] related to a DoD contract (i11cluding 
t be conlpetition for or negotiation of a contract):(. Sucb. reprislll is 
prohibited even i.f'it is undcrta.ken at the request of an executive 
branch official, unless the request takes the form of a non-
discretionary directive and is within the authority of the executive 
hra.nch official making the ~eques( ......................................................... -··· · 

-.ill :;:=~::;::::=::c~~~t2u" ihftn_~== "~i!!~rftm~~~-::::~~\ 
(2) Entitif'B to whom disclosure may be made) . ., 

(i) A Member of Congress or a representative of a committee of ('ongre-ss. 

(ii) A repPe!!eBt.ative ef a eeslmittee ef CeRgFess. 

(iii) An Inspector General that receives funding from or has oversight over 
contracts awarded for or on behalf of DoD. 

(i[ii)¥} The Government Accountability Office. 

([i}v) A DoD employee responsible for contract oversight or management. 

4TI{H!!O!!I: THIS IS 4 CONHDOiliAl. DEU&£111• n111., AP<O PR_f-lllCISIOICJil D.lflNS£ ACQUISlliON REGULA OO!'i\ S'I'S T( M OOCUME!fl, 
l'fi01£CTED FIIOM VNAIJTHOIUUD !)IS(:LOSVII£ PUIISIJ.I.NT 10 THf FRfEOOM Of tNFOitiM TION ACT A.ND OTHlR lffa4l AUTHORITIES. 
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(vi) An authorized official of aB egea ey er the Department of Justict>( or 
other law enforcement agency). 

((vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who bas tbe reHponsibility to investigate, discover, or 
address misconduct.} 

[(3) Disclosure cla.rified. An employee who initiates or provides 
evidence of con.tractor or subcontractor misconduc.t in any judi'Cial or 
administrative proceeding relating to waste. fra,ud. or abuse on a DoD 
contract shall be deemed to have made a disclosure.) 

(3(4}) (Contracting officer actions. }A contracting officer who receives a 
complaiut of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedurea. 

203.904 Procedures for filing complaints . 

.l.Ut> Anv cmplo)'ee o(a contractor or subcontractor who believes that be 
or she has been discharged. demoted. or otherwise discriminated against 
contrary to tbe policy in 203.903 may file a complaint with the Inspector 

General orthe Deoartment ofiDefepeeaceae:yl,tilt 1!\!ld~d JA~a~---- ·c: · 

(b) The complaint shall be si~ncd and shall contain
(1) The name of the contractor_; 

(2) The contract number, if known: it not, a descr iption rea~onably 
suffidcnt to identify the contract(s) involved: 

{3) Th~ substanfiaJ violation of law giving rise to the disclosu_re; 
(4) Tbe nature ofthe disclosure giving rise to tbe discriminatory act, 

includin& tbe party to wbom the information was, disclosed;, and 
{5) Tbc ~pecif'ic nature nnd dnte ofthe reprisal. 

ke} Jle add:i&iea._ te the preeedliree at FA& 3.994. aay ooat!'aeter emple,ee whe 
llelitwee tllat lle EM" elle hae lleea dieeha:rged, ElemeteEI, ei' eth&l'Wiee Eiieerimiaated ' 
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egeffiet eeak'ery te the peliey iB 208.4~03 mey file a eempla:iat with the DaD 
IrpeeterGeaePat .. ............. ..... .... ............ . .. ............ _ .. 

2os:so5 Proced~r~s for investi~tating complaints. ············· ··· · ·········· ··· ·· 

(I) [Unless t)!J!he [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
)DoD lnspe<:t.or General will meke e deiePmiftatien ee ~whether a eempl&i:a:ti is 
l!:ivels~ er merita ~her investigat-teB[e the complaint). 

(2) ICthe DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation. and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint is frivoloutl or will submit the report 
addressed in paragraph (2) of this eection within 180 days alter receiving the 
complaint: and 

(ii) Tf una hiP to $uhmit a rt>port within 180 day~. will !'uhmit thP rP.port 
within the additional time period[, up to 180 days, as a · h t 
compla inant) 

[(4) Tbe DoD Inspector General may not respond to any inquiry or 
disclose any inrormation from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-
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(i) Made with the consent or the person alleging reprisal; 

(ii) Made in accordance with 6 U.S.C. 552a (the Freedom o( 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under 10 U.S.C 2409 as 
implemented by DFARS subpart 203.9tll:is seetiea fmor~.tban ~bre~ ye~~---- , .. 
after the date on which the alleged reprisal took place. 

(6) The legal burden ofprooC specified at paragraph (e) of 6 U.S.C. 1221, 
Individual Right of Action in Certain Reprisal CasesJ ia-shall be 
controlling for the purposes of any investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination has occurred.} 

203.906 Remedies. 

(1) Not later than 30 day a after receiving a DoD Inspector General report in 
accordance with 203.905, the head of the agency-

----fi(i+) ~S[ s]hall determine whether sufficient basis exists to conclude that the 
contractor baa subjected one of its employees to a reprisal as prohibited by 203.903; 
and (shall take one or more of the following actions: 

(i) Order tbe contractor to take affirmative action to abate the 
reprisal. 

(ii) Order the contractor to reinstate the person to the position that 
the person held before the .reprisal. together with con1pensatory 
damages (including back pay), emplovment benefits. and otber 
terms and conditions of e01ployment that would apPly to the 
per.son in fhat position if the reprisal had not been taken. 

(iii) Order the contractor to pay the complainant an amount egoal to 
the aggregate amount o( all costs and expeos('s (including 
attorneys' fees and expert witnesses' fees) that were reasonably 
incurred by the compl-ainant for. or in connection with. bringing 
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, 

the complaint rernrd~n( the reprisal. as determinttd by the he.o.d 
of the aren<"y,) 

fiib%a-1-Ht'lt~Hf-Q!l-ffltAAr;denying;,aeltefff.afiaii-hl k~P me Fe of t-h<:~M!;ffioe 
epeeifieod-+n F,'\.R 3.90G(a). 

(2) If t he head of the agency tseues an order denyi ng relief or has not issued an 
order within 210 days afte r t he flub mission of t he complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the compla inant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to tbe complaint ; a nd 

(ii) The complatnant may bring a de novo action a t law or equity agamst t he 
contractor to eeek compensatory damages and other re lief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in cont roversy. Sucb 
an action shall, at the request of e it her party to t he act ion, be tried by the court 
with a jury.( An action under this authority may not be brought more than 
two years after the date on which remedies are deemed to have been 
exhausted.] 

(3) An Tnsp('ctor General determinat ion and an agency head order denying relief 
under paragraph (2) of t his section shall be admissible in evidence in any de novo 
act ion at law or r quity broughl pursuant to 10 U.S.C. 2409<~· ...... 

((4) Rep•ise:l is p•Mi~i~OO:,-e ... ea iii~ is QJti)(H'taJum a5 the Fequesi ef-a 
Do» '&r ~tratiel!l emeia&, unless 'he :Peque8i l.ftkes the ro:AB era 
aeedl!H!re&iena'Y diree,i•le alt.& is withiB ~e auW.e:rhy efthe Del> e• 
Admi-Riei:Patiea ef&eial JRa:k.iflg 'he ,equest!l ........... --............. . 

{eill}J'be rights and r e mcd ies provi~.~-~ ror in thi.~ subpart may not be 
waived by any agreement, poli<"y, form, or condition of employment. 

203.907 Clas !tified information. 

As provided in section 827(b) of the National Defense Authorization Act 
for Fiscal Year 2013, nothing in this coverage provides any right~ !2 

AID.NTION; THIS IS A CONI'IOtHTIAI,. DrUetRAllvt. AND PR£..0[ CISIOHAl OtJlNlt AC:Ql.IISrtlON "EGUI.AllO~ S'fSTUII OOCUMUtt, 
I'ROTECitD FROM UNAUTWONlm Ot$CI.OSUII£ PUIUUAHT TO THE FRUOOM OF INfORMATION .t\CT .AND OTHER UGAL .tlllfHOIIIfiU . 
THIS DOCUMENT SH.tll.i. ~T If DISTRUIUfED 01/TSID' .t\lll~IIIUD RUUMAKIIIG CHANNElS WITHOUT THE "11011 .tiPI'IIOV.tiL OF .t\ 
llll'RESENT.t\TIVE 0~ THE Otf£NU ACQUISITION REGUIATlONS SYSTfM. IF YOU H.t\V£ RECVVID Tit IS DOCUMEI'ff IN fiiiiOfl, YOU M.t\'f NOT 
READ, COPY, OtSTAIIIIn, 011 USITHE DOCUMENT OR INFOIIMAllOfll CONTAifii(D TH£R£lfll. FURTHERMORE, YOU MUST IMMEDIATELY 
NOTI~Y THE SENDER IY llfi>LY !MAIL OR OTHER M£.1\NS ANO lli£N DELm OR DESTROY ALL COPIU OF Tlif DOCUMENT. 

AN)' DIW!I!!UDON Of D1,'S OOCUM£i'(f MUST CONTAIN THIS LtGEN . 
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I kUscloee clutlflecl information not otherwise provided by law •• tlieelese 
eiAalllAed iale ... tiea.JL. . _ ________ _____ _ _ _ __ .•.... { c:..-c(IIIQ20J: ~. 

203.970 Co.ntract clause. 

Use the clause at 252.203-7002. Requirement to In(orm Employees of 
Whistleblower Rights, in all solicitations and contracts. 

* * * *. 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CIA USES 

• * * .. * 

252.203-7002 Requirement to Inform Employees ofWbistlcblower Rights. 
AJJ prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WIDSTLEBLOWER RIGHTS 
(JAN 2009(DATE)) 

I_ ·- ·- --- .. .... ....... . ... ........ . . . . ·- ··-·-· ... . 
Ihl.Tl!~.f.<m~!~f~.t: .~.h!!!.l.i.l_l.(~!'.I!I.!~~~P.lC?Y.~.~~- !!?.~.rt~R[t!.~ .~~~..P!'.~~9.JPJ.~~-~t!-!~~J.~~- .- . 
language of the worklorceJ of employee whistleblower rights and protections under 
10 U.S.C. 2409, as described in (s)Subpart ~of the Defense Federal Acquisition 
Regulation Supplement. 

l.lt.c] The Contractor shall include the substance ofthis clause. including 
this paragraph (b), in all subcontracts.] 

(End of clauee) 

leddjtjooft•u•• ,._ "' ... uhnnnu• .... • "'nnnnun••••-nn•n--n•u .. n n n• h n• 

* * * * ... 
26g.244-7000 Subcontracts ror Commercial Items. 
As prescribed in 244.403. llSf the following clause: 

.. 

AUtHT!ON; THIS 15 A COHFIOENTlill.. Otua(IIAmlt, ANO Pllt·0£0SIOMA.l OHlNSfi AGQIJISiliON R(GUIA110NS SVST[M OOCVMfNf, 
PIIOlttTto FIIOM UtcAvntORIZtD O!SO.QSUlll P\lttSIJAI(T TO THt ~IIUIIOM OF IHfOIIiiiiATlOII ACT AND .OTHER LfGALALmiORITI£S. 
ll«S OOC\JII4ENT SMALL NOT IE DISTIUIIIJTtD OIJTSIO£ IIUTHORIUO RULIMAIUNI; CHANNCS WITHOUT TH£ PNOII APf'RO'IAl Of A 
IUH£SENTATIV£ OF THE O£ffHSI ACQUISinON ll.tGU1.4110N$ sYSTEM. If YOU KAvt UCflvtD fMIS I)()(UMtN'T IN tllltOII, YOU MAY HOT 
READ, COI'I', OISTJUIUTt, OR USE ntt DOCU'-'00 OIIINfOIIIiiATlON CONTNHED 'OIU!(IN. FUII'WUIMOU, YOU MOST JMMEOIATU'I' 
NOllFV Tl4t UNDER 11Y REPLY EWUL OR OTHER I)'I(ANS AND fHfN O£l.£1l 011 DESfiiOY All COI'If.S OF TH£ DOCUMENT, 

ANY O!STIUIUT!ON Of rHI1 OOCIJMton MUST CONTAIN THIS I.£GfHP. 
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SUBCONTRACTS FOR CQMMERCW.. ITEMS (JUN 2013) 

CQ) Wlille not reauired. the Contractor may flow down to subcontracts for 
commercfal items a minimal number of additional cJauses necessary to satisfv its 
contractual obligation. 

(c) The Contractor shall include the terms of this clause. including this paragraph 
(c). in suboontracts awarded under this contract. including subcontracts for the 
acauisition of commercial items. 

<End of clause) 

ATIEM'ION: TIUS 1$ A CONI'IO!HllAI., Ot.lllfi\ATIVE. ANO 1'1\t•Of(ISJOHAl OUlNU ACOUISil!ON REGUlATIONS ~YSTEM DOCUMENT, 
POOTtCTlO niOIII' UHAU'TllOIIIZEO OIKlOSOIII PURSUANT TO THf FIIUOOIII' Of INfOIIIIIo!ATION ACT AND OTHER LEGAL A\1Tit01UTILS. 
THIS OCKUIII'lNT SHAll ,_,T IE OISTIUIUT£0 OUTSIDE AUTHOIUUO RUl£111'AKIItG CHANNEU WITHOUT THE 1'111011 APPROVAL Of A 
REPRESENTATIVE OF THE OfFEN$£ ACQUISIDON REGUlATIONS SYSTtlll'. IF YOU HAVE RECIIVEO THIS IIOCUIII'ENT IN £1111011, YOU lllo!AY HOT 
READ, COP'I', OISTliiiUTt, OR USE THE OOCUMEHT OR INfORMATION CO.NTAINEO THEREIN. FURTHERMORE, YOU III'UST IMMEDIATElY 
N0Tl1Y THE SENDER eY RIPlY EMAIL OR OTHER MEANS AND THEN OElETt OR DES-TROY All COPIES Of THE DOCUMENT. 

ANT OISTRIIyDON Of THI} !?OCUMENT MU~~t..LHE<!!.GEy:!tO~. -------
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(Billing Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

48 CPR Parts 203 and 252 

RIN 07 50 -AM9 7 

Defense Federal Acquisitio n Regulation Supplement: Enhancement 

of Contractor Employees Wh i stleblower Protections (DPARS Case 

2013-001 0) 

AGENCY: De fense Acquisition Regu lations Sys~em , Oepa~:men~ o: 

Defense tDo~l). 

ACTION: Pro posed ~u le. 

SUMMARY: 

DoD is proposing to a me nd the Defense Federa~ Acq-..1isi : i on 

Regulation Supplement (DFJ\HS ) to implement statt:o:.o.::y amendments 

Lo whist l eblower protect i ons for contractor and subcontractor 

emp: oyees. 

DATES: 

Comment Date: Com~ents on the p r oposed r u: e s~ould be subm l tted 

in writing to the address sho'o111 be l ow on or befon! (Insert dat e 

.-\TTE:-11!0' · THIS IS 'I CO, FIDE'\ TI'II.. DEUBERATI\'E. -'•'0 PRt-DE\ISIO!'I-\1 . DEFENSf. AC(J l' ISIT JO' 
IU.(,I l HIO'\S SYSTF.~ I)()(" I \tt ' T. I'MOTECT ED fR0\1 n ·.'lt .THOMI/.[0 DIS<"LOSI"R~: Pt:Rst:ANT TO !' Ill:: 
FIU[I.)(IM OF l't0R~.4TIO ... '1\ 1 ""0 llTIItlt LEG ... I. -\l'TIIORITIEl\. Till\ OO(T\IENT SH.-\Ll :<O OT Bt: 
DISUIIBI n.o Ol TSIDE -\l TIIOIU Z£D ltll t."l-\Jo.:I'G CH-\N,fL!' ~111101 1· !HE PRIOR .o\PPROVAL OF ... 
IU:I'ME.~ENT'ITI\T Of THE Cl[tt, ,~t: 'IC'011SITION Rf:Gt:L-\TIO'i!. ~\'ST£'>1. n Hlt' H'\Vf. Nt:("EJV£0 THIS 
l)()(•t•~t:<OT I' t 'RROR.. \ .0\ M'\) ' OT 111: ... 0 . ( 'OP\·. OI~TIUBt Tt .• mt l S£ THF DOCI'"lf-"T ON IN t'QRMHIO' 
CO'T "''~:0 TIIERf.IN. Ft:RTHUI.'>IOIU:. \ O l Ml ST 1'\t~l.:lllo\ Tt'L\ :O.OTin Jilt St.NOUI 8\. llf.PL \ H•IAI I. OM 
OTIItN ME ... '\0!' A'0 TII~:N O[ Lt:n; ()R O[STKQ'I' All (.OPI~:S 01' THE OOn "lf.!'WT. 

A,\. DISTRIB\!T!O:O. ( It TillS OOQ Mf:'iT ~n ·sr ('O'HI!I< THIS l.t'(;F.,D. 
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.. .. 

60 days after date of publication in tbe ~EDERAL REGISTER), to 

be considered in the formation of a final rule. 

ADDRBSSBS1 Submit comments identified by DFARS case 2013·0010, 

using any of the following mechods: 

o Regulations.gov: http://www . regulations.gov . Submit 

comments via the Federal eRulemaking portal by entering "DFARS 

Case 2013·DOlo~ under the heading ~Enter keyword or ID" and 

selecting "Search." Select the lin]( "Submit a Comment" that 

corresponds with "DFARS case 2013-0010." Follow the 

instructions provided at the "Submit a comment" screen. Please 

include your name, company name (if any), and MDFARS Case 2013· 

DOlO" on your attached document. 

o E-mail: dfars®osd.mil . Include OFARS Case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372-6094. 

o Mail: Defense Acquisition Regulations System, Attn: Ms. 

Meredith Murphy, OUSO(AT&L)OPAP/OARS, Room 38855, 3060 Defense 

Pentagon, washington, DC 20301-3060. 

Comments received generally will be posted without change to 

http://www . regulations .gov , including any personal information 

ATrENT!ON; TlUS IS A COi'U'J.DEl'ITIAJ.. OELIBP.RATI\"1:, "-"D PR£.0£CISIONAL OF.n::. .. S£ ACQIJISITIO:•~ 
R.ECVLATTO!\"S SYST£:11 OOCIJ!IUNT. PROTECTED FJtO\t UNAUTHOR.U..Ell DISCLOSURE PURSUA.,.Y TO TR£ 
rR£.£DOM OF INFORMATION ACT A."'D 0Til£JI W:CA.L AUTJIORJDES. lllJS DOCUMENT SHALL NOT BE 
DIST"RJBUTED OUTSIDE AUTHORIZED RUl..£M.AKINC CHANNELS WITIIOUT IKE PRIOR APPROVAL OF A 
REPRESENTATIVE OF 1'1f£ DEFENSE ACQUI.SrriON REGULATIONS SYSTEM. IF YOU HAVE RECEIVED THIS 
DOCUMENT IN ERROIL YOU MAY NOT READ, COPY. OISTRJB\JTE, OR US£ TJIE DOCUMENT OJI INFORMATION 
CONTAINED THEREIN. l"URTUERMORE. YOU MUST" IMMEDIATELY NOTIFY 'rJI£ SENDER BY R.EPLV EMAIL OR 
OTIIE'R MEANS AND THEN Dt:Lii!TE OR DESTROY AI.L COPIES OF THE DOCUMENT. 

ANY DIS'fR!BUTION OF Tli!S DOCVME;~T MUST CQXfi\lN 1 HIS I.EGEND, 
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provided. To confirm receipt of your comment(s), please check 

www.regulations.gov, approximately two to three days after 

submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) . 

POR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, Washington, DC 20301- 3060. Telephone 

571-372-6098; facsimile 571-372-6101.• 

SUPPLEMENTARY INFORMATION: 

I. Baokgroun.d 

T!=le ~iatie&al Befease Attt8erieatieA Aet fer Fieeal Year 2913 

(~. L. 112 239, eaaeaed Jaa~ary 2, 1913) eaaet:ea enhaneed 

\ttftietleelewet' preteetiea:e fer eeAtt'aeter asd el:W:Ieeat:raete.r 

e111pleyeee ia separate, e'"-lt parallel, eeetieAs sf HEIAA fer titles 

19 Mts H a!Jeeeiee, t'eepeetiYely. 1'Aese e!\ftaf\eed whietleelewe!' 

preteetiSAS are eeiA! iMpleA\eAted ey tWS Elf\~6 (fer tit:le 19 

!!ef!tei:ee) &Ad twe FAR (fel' title n ageAeies) eases whieA are 

iAdepeASeftt, S~t parallel, ~lemakiA!JB Seea~ee ef 991'11€ IIIiAS!' 

Eiifferefl:eee ia tae epef'atie:fle e! tae tmderlyift! l!~e!. --·---·-

AT{P,'TIO!'! T'llJS fS A COl\fiD£NTW.. OELIBERATrVE, AND PJU',.OECU!IONAL DEfENSE ACQUlSI'rlOI'I 
RWULATIOSS SYSfE~ 00<'\JIIl& .. l', I'JCOTECTEO FROM L'NAUTUOJU7£D DISCLOSURE PURSUANT TO Til£ 
F!Uo:EOOM OF INFORMA:f!ON 1\CT ANO OTUEit LEGAL. AUTito.kiTI£S. THIS OOClJMENT SHALL NOT BE 
O!$Tl\!80TED OUTSIDE AUTl!OIUttO Rtlu:MAKINC ClfAl'iN'ELS WITHOUT 'rtl£ PR.IOR AJ'f'ROVA.L OF A 
R.&I"R£S£N1ATI\'E Of THE DU'ENS& AC"QUJSrllO' RJ.GULATIONS SYSTUt. rF YOU UAVE RECEIVED THIS 
DOCIJMtNT IN EllllOR., YOU MAY NOT R~O. COI'Y, OISTRIBliT£. OR US£ 111£ OOClJM~'T OR L'tTOJl. ... ATION 
(.'()NTMN£0 THER£11'1. l'lJRnJERMORE:. YO\J MUST l'fi't£DIATELY NOTifY Til£ SE.N:D£8 BY RULY EMAIL OR 
OftlllR MEANS AND TilE.~ DELETE OR DESTROY ALL COI'JES OF TRF.: DOCUMENT. 

MY .D!HMIBVTION Of THIS OOC'\TME"'T MUS! CO"'TAJN IRIS I HjEND. 
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Bee is !I:E'epeeifl'!!l te aMeflEl tee DFARS te iMf)lelfteRE a f)Bliey 

as 111edified sy eeetiefl 8~7 (eMeef)t para!:E'apa (g)) ef tae 

NatieRal Defeftee Attthe:E'if!atiefl 1\et fer Fiaeal Year ii!913 (P\:lti. L.,. 

llii! 239, eftaeted ~a~ary ii!, 29131. Seetieft 821, efltitled 

"EftfiafleeMeftt ef Whistleslewer Preteetieas fer CeRtraeter 

"CBfttraeteP eMpleyeee. !'f'Elteel!oiefl tre111 reprleal er dieelestitre__!! 

aMeftded paragraph (k) af 19 u.s.c . 2324, efltitlea •Allewaele 

~lte DfJ'1:RS llil&fl • 

The National Defense Authorization Act for Fiscal Year 2013 

(Pub. L. 112·219, enacted January 2, 1013) enacted enhanced 

whistleDlower protections. for con~rac~or and subcontractor 

employees in separate, but parallel, sections of the NOAA for 

titles 10 and •1 agencies, reepec~ively. These enhanced 

whistleblower protections and the associated coee principles 

changes are being implemented by ewo DFARS ~r DOD onlytttle l~ 

a!efteies) and two FAR (for title 41 agencies) cases, which are 

AIDXtiOl'l: TinS IS A OONflD&.\"TIAL, DELI8FRATI\'E, AND PR£.0£CISIO~AL DEfF.l'ISE ACQUlSffiOl'l 
REGULATIOI'S SYSTEM DOC'U:Mt:l'iT. PROTECTED FRO~I U~At.:TilORIZ£0 OISCLOSUll£ P\TRSUANT TO TH[ 
FJU:.£00~1 Of l'fOR.\IATIO:-; ACT Al'iD OTHER l.ECAI. AlffiiORilU:S. TliiS DOCUME.'lT SHALL NOT 8 £ 
DISTIUB{J)f:D OUTSil)E AUTHORIZED RULE!\CAKL"'C O IAf>':'IELS WITHOUT TRE PRIOR APPROVAL OF A 
R£PRESE.''TATIV£ OF THE DEI'EI'ISE ACQUISITION IU:CULATIONS SYSTEM. If YOU l~VE RECEivr:D TlUS 
DOCUMEI'IT IN ERROR. VOU MAV NOT READ, COPV, J>ISTRIBU'IE. OR USE Tlf& DOCUI\t£ ;\T OR INFORMATION 
CONTAINED TfiER£1N. f'URTI1£RMORE. VOU MUST IMMEDIATELY NOTIFY TilE SENDER BY R£1'1.Y EMAIL OR 
QTJI.ER MEANS AND THEI'I DEL£TE OR DESTROY ALL COPIES OF THE DOCUMENT. 

ANY OJSTRmUTIOS Of liTIS DQCHI\IfNJ M!JSI COII>'TAIN TIUS U :GE/W. 
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• 

independent, but parallel, rulemakings because of some 111inor 

differences in the operations of tbe underlying ~tatute~ and 

because the title 41 statute is only a four- year pilot program .}_ ... 

~Paragraph (g) of section 827, which amended paragraph (k) •. 
•, pf 10 o.s.c. 232~. ~~ bein~ addressed in DFARS Case 2013·D022, -- ---... . -------·- ~---- .. ·-·- ............... ....... ......................... ··-... 

Allowability of Legal Costs for Whlstleblower Proceedings. 

Section 827 of the NDAA for FY 2013 created a standalone statute 

for DoD that is not dependent on the FAR coverage. The DoD 

contractor whistleblower rules are based on an independent 

statute that applies only to ~~itle 10 agencies. 

Section 828, :Pilot PErogram for ~ancement of Gcontractor 

l~mployee WWhistleblowerl P2rotectione from reprisal for 

disclosure of certain ~nformation,• of the NOAA for FY 2013 will 

be i~plemented in the FAR, see FAR Case 2013-015. Section 828 

establishes a four-year ~pilot programn to provide enhanced 

whistleblower protections for employees of civilian agency 

contractors and subcontractors and suspend ~e effectiveness of 

41 u.s.c. 4705, •Protection of contractor employee& from 

reprisal for disclosure of certain information,• and its 

implementing regulations atttee ef !FAR 3. 901 through 3. 906 .. The 

ATI"t:~TIOI'\l 11!1S IS A <.'ONI'tO•:~~o"l lAt., D•:LIBERATIVE, MD PR.£.DOCISIONAI. OE•'EI'lSt ACQUISITION 
RECIJLATIONS SYSTE~ DOCUM 1'\'l, I'ROT£CJ'£D f'R~~ UNAUTUORIZEU OISC\..OSUM.E PURSUANT TO Ill£ 
fll££00M Of INfQR;"'ATION "CT ANI) 01'UER l..EOAJ. AUTUORITIF.S. IRIS DOCUMENT SHALL NOT BE 
OISTIUJIUTED OUTSIDE AlJTHOIUU:D RlLE.l\tAJO..'I'G CHANNE.l.S WJTROUT TilE PRJOR APPROV"L OF A 
IU.PIU' 'El'iTATlVE Of TO.& Dt:n:NS& A(-'QUISIT!O' R£C{fi..ATIONS 8\"ST£.~. If YOU HAVE IU:a:JVED Ttl!$ 
OOCUM.tNT IN ERROR.. YOU 1\!.AY NOT R£AJ), COPY, l>lSTR1BU1£. OR USE Til£ DOCUMENT OR INfO~tATION 
COI'ITAll'oT.D TKEJlDN. FURHfERMOIU1. YOU H UST f)l;\I£DIATELV NOnFY TOE s•::WtR BY REI'L Y EMAIL OR 
OTIIER MEANS ANO TU£1'1 DEL£T£ OM DESTROY ALL COPIES OF TilE POCIJMENT. 

ANY Dll!I!UlllJTIQN Of 1!11!' [)OCt!MENT MUST CQI'o"T,UN TI!!S I fNQo'D, 
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FAR will also incorporat e sections 827(g) and 82B(d) of the NDAA 

for FY 2013 (Pub. L. 112- 239) . 

Section 827(g) amends 10 u.s.c. 2324(k) , •Al lowable costs 

under defense con~racts . ~ In a like manner, section 828ldl 

amends 41 U.S.C. 4310, .. Proceedings cost not allowable,". to 

address legal costs incurred by a contractor in connection vith 

a proceeding commenced by a ~ontractor employee submitting & 

complaint under the applicable whistleblower statuteetiee (10 

u.s.c. 2409 or 41 U.S.C. ~71~. respectively)~ See FAR Case 

2013-017, entitled Allovability of Legal Costs for Whistleblower 

Proceedings. 

I .I. Discussion 

~he current FAR addresses whistleblower protectlons Tae e~~~eRt 

FhR addressee t8ie e~jeet w8istle8lewer ,.eteeti!~ 

... 

~(All)l "~~"~..;.;'------.1 

(C--* (AU)I n-ere-- DOC-"" 

'~[oUt)!~:---~~~-

for contractor employees ~~ subpa~ 3.9, and the DoD- ~1: que 

rules are contained in DFARS subpart 203.9, entitled 

-::~ ~ ~(ASS]:S...o.ty ..... llle...., ... 

~~~~'~-~~-----------

"Whistleblower Protections for Contractor Employees." DFARS 

subpart 203.9 implements 10 u.s.c. 2409, as amendea , and Will 

bei-8 applicable in lieu of, rather than as a supplement to, FAR / 

!subpart! 31 . 9 . -:t:~~ --~.u_bp_a_:r_t covers the P.Olicy, . p_;-oc~d)Jres for . . ·-· .. -··--··-.!.. 

i\IJprnns; l UIS IS 1< CO"'F1D£STIAL. Df;L1&£RATIY£. 1\,"il> VRI;.ll£ClS10l'IAL OEfr..tiSt; .\CQUISffiON 
R~'CUL.A110l'i.S ~'STE\1 OOCUIIIEI'o'T. l'kOtl:Cn:o Jk01\l UNAllTIIORIL£0 DISCLOSURE PURSUA."iT 1'0 THE 
FREEDOM OF lNrON,,I>\'TJO,"i ACT Af'ID OTHER LEGAL AUTUORJTI~ TfllS DOCUI'fEHT SHALL NOT BE 
DISTRIBUTED OUTSIDE AUTHORIZED RULf.)IAKIJ'IG CHANNELS WITIIOU'r TI:IE I'RJOR APPROVAl, OF A 
RJ.l'RES£:.TATIV~ OF THE DEFENSE ACQCI~THON K£0 Ut.ATJONS SYSrl:M. fF YOU HAVE R.EC&rV£0 TillS 
DOCUME.'n 1N &ll.ROR. YQU MAY NOT REAl), COPY, DISTRJJIUTE, OR USl: THE OOCUMEI'fT OR l l'<"fORJII ... TION 
CONT AJNED THEREJN. F'UR'I' IIERI\IORE. YOU MUST IMMEDIATELY NOTIFY TUF. SENDER BY REl'LY EMAIL OR 
OTHER MEANS AND THEN DELETE OR DES'fROV ALL COPlES OF TilE DOCUMF.NT. 

ANY PISTRIBUII0.:-1 Of TUIS ()()CIIr.tf, l\ I MtiST CO.NTt\IN T illS !. £C!SNO. 
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• 

filing and investigating complaints, remedies, and the 

prescription for the clause at DFARS 252.203-7002, entitled 

•Requirement to Inform Employees of Whistleblower Rights . ~ 

A. Section 827 ch&n9e• to lO o.s.c. 2409 . Section 827 

revised lO U.S.C. 2409 as follows: 

(a) (1): Amended grounds for disclosure. 

(a) (2): Amended persons and bodies to whom disclosure could 

result in reprisal. 

(a) (3) (A): Provided a definition of who is deemed to have made 

a die closure, see 203. 903 (3). 

(a) (3) (B): Added prohibition against reprisal even if 

undertaken at request of a DoD or Administration. 

(b) (l) : Provided an additional basis on which the Inspector 

General may determine not to investigate. 

(b) (2) (B): Provided a reporting timeframe for any additional 

period for investigation. 

(b) (J) : Provided specific exemptions to the prohibition against 

disclosure of information from or about any person alleging the 

reprisal. 

(b) (4): Added a three-year time limit for bringing a complaint . 

AfU.)l!O\ TlflS IS A C0"11ov-TIAJ.., DO.LBOATIV£. A..'«> PU:-DI:CISIO'\AL DI:RNS£ ACQUISniOI'I 
IUCtiLATIO~ S"'srr:-t 0()(1 o.rr .. T . I'ROTTM"fl> FllOM UNAUTBOlUZ£0 OI!C'l.OSLU P\lltSVANT TO Tit£ 
fllU:DO'-C OF II'ITOtUIATIO~ ACf A"'D OTliEA 1.£CAL AUTHOIUTU.S. THIS OOC\!MDn SHALL !'lOT II! 
DISTllllt!Tt:D OUTSID£ A~OtliUO lliiLL~C C'JIAN.~nB WITHOUT Ttn: Pal<la AI'PttOVAL Of A 
ll£PttUENTATivt: Or Tit£ D£TVI E AC'Qli!IITIO" U:GLLATIO"iS SYS'JL'-C. IF YOO IJAV1: llECrMD T111ll 
DOCUMOIT IJ'I £11Ut01l. YOU MAY I'IOT lt£UI, COI'Y. DISTlUliUTL OR Ust: Ttn: DOC'\,MEHT OR INFOAMA TlO!'I 
COI'ITAJI'ot;D THF.UIN. P\lllTHlllMOtllL YOU M\JST IM.M£DIATD.Y l'lOTJI'Y THt S£1'10lll IY IIULY EMAIL oa 
OTill>R MEANS MD THEN OCU:TI OR DI.STROY ALL COPIES Of TIU: ooaJI!fL ... T. 

Ar!X DISIIJita!ON Of TIQS DOQlMINI .M:VSI CO!fiAlN THl5 !.£Cp!D. 
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(c) (1) (B): Modified the types of damages that may be ordered. 

(c)(2): Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4) : Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c)(S): Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c) (6): Stated the legal burden of proof to be used. 

(c) (7): Prohibited any waiver of the rights and remedies in the 

stacut:e. 

(d) Added a new requirement to notify employees of their rights 

and remedies. 

(e): Created an exemption for elements of the intelligence 

community. 

(g) ( 6) : Added a definition of "abuse of author! t y." 

l'\cd1tio~allx .• ~ecause~ 10 u. s .c. 2409 W&e-ha d been 

lemenced in FAR sub ar~ 3.9 a nd DFARS rt 203.,9~ 

to the NDAA for FY 2013 amendments , and the tiDAh FY ~913 

i mplementing regulations at FAR 3.9 are propgsed to 

Am~TJOS· THIS ISO A COl'iHDL,...IIAJ~ OEL18Y.RA1WE. .\1111) I'Rt-I)E("'SlONAJ. DEfENSt: ACQIIISJTIQ," 
RI:.CIJLATIO.SS ~\ S'If.M OQC'U\1£:.'11,, I'R01'£CTl:V f'RO.lol USAUUIORI~tO OI!!CLOSURE I'URSU;\.'IT 1'0 TF.I£ 
fR££00M OF IM'OR\IA'JIOS ACT A."'O OTiif:R 1..£CAI. AUTIIOIIJTl£5. TJtlS DOCUMENT SllA.l.L NOT BE 
DISTRfBUTf'» OUTSIDE AUTHORIZED RIJLEMAI\INC CBAl'iNELS WITIIOIIT TI:IE PRJOR A.I'Pit.OVAL Of A 
II(PRESF.N'I'ATIVE OF THl: DF.F'ENS£ ACQUIS1110N R£Gtl t.ATIO~S SY~1't:llf. IF YOU HAVE Rf.ctliVF.D TillS 
DOCUMENT IN ERRQR. YOU MAY NOT READ. COPY. DISTRJBU1E. OR USE THE DOCUME-NT OR LNFORi\t-\TION 
CON'fAINED THER£1N. rUIIHIER'\ofORE. YOU MUST IMMEDIATELY NOTif'Y TUE SENDER B'Y ru:PJ..Y EMAIL OR 
OTUER MEANS AND TUEN Dt:LETE OR DESTROY ALL COPIES OF THE J)OCUIIft:/'11. 

ANl !)IS[RIBliT!ON OF THIS QQCliM&NI l\llJST COI>TA!"' '!IllS Lf;GE'NJ), 
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• 

~the FAR Subpa~ does not implement 10 O.S.C. 2409, some 

sections of the PAR must now be tmplemenced in the DFARS •c ebat 

all of 10 

....... ........ ~ .. .- ~·--

B. Proposed Changes to DFAR.S 

The statutory changes to 10 u.s.c. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 u.s.c. 2324(k) made by section 827 are 

being implemented separately ~n DPARS C&ee 20ll-D022, 

A~~ility of Legal Coats for Wbistleblower Procee~teg~. 

The proposed rule would amend DFARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

ot the intelligence community from applicability of the subpart. 

~e termdefk8i~ieee ei ~abuse of authorit~ ana ••epPieal• 

~ [AZZ]cw.. ...,._ PAJI. II pro,_..,..,.mo-..tc'-..__ 
DI'AU 

c:-.t[AM): ..,..;..;.... ____ _~ 

t:Fefe!'el'lei.-8! 9PA."lS 293.993 Pelie)·l a.:Feis -.!_recommended additions ~-~ (~[AD):~..,...._. .......... ) 

to DFARS 203.901, Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

AITL"'TfOS; T1US IS A CONFIOENT\AL, DELIBERATIVE. A'\'D PRE-DECISIONAL DEfENSE ACQUIS!1'10N 
REC ULAl'IO'\S SYSTE.\1 DOC'U~t:Nr. PRO'tECTED FllO~I UNAUIIJORILED DISCLOSURE PUMSUANT TO 'filE 
t"RU:DOM Of' IN:FORMA TIOS ACT AAO OTIIE"R LEGAL AUTIIORilU.S. TillS DOCUMENT SHALL NOT BE 
DistRIBUTED OUTSIDE AUTHOJUZEO RU\.EM.AlC!NC CHANNELS WITH()IJT 'tlllt PRIOR APPROVAL OF A 
REPRJ:SENTATIVE OF THE OO't:NS£ ACQIJI l'fl0" RECUI..\Tl0llo3 SYSTEM. If' YOU HAVE "RECEIVED TlfiS 
DOCUMENT IN EIUtOR, YOO MAY NOT R£AD. COPY. DJSTRfBUT£, OR OS£ litE DOC\JM"£!'1'1 Oil L'llfQRMATIOS 
CON'tMNW Tltt;JU;fN. flllHUERMORf.YOU MUST1'14MEDIATllYI'IOTIFY Ill& St:to!D£R BY QEPLY D'IAIL OR 
OTIIER MEANS AND THEN DELETE QR o•:sTROY ALL COPIES Of' TU£ 00CUI\t£NT. 

ANY OISTRIBl!T!ON Or lUIS QQCUMr"vr !lfVST CONTAL'( IU!S L£GE.ND. 
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The c.lause p rescribed at DFA~S 203.970 is 252.203 7C02, 

Requirement to Inform Employees of Whist::.eb~owcr· Rig!1::.s. -::-::e 

proposed r·ule would amend thP cla\!se to app::.y to sui:.lcon'-racc.ors 

~he specitic requirement Lo inform employees in writing of their 

whist leb:ower ~ ights. :n addi~ion, ~he wr~~ten noLitication of 

c~ploycc whis::.:.eblowe r :-ig!::s a;,d p:·otect.:.or.s wou:d be requ ired 

in t.he predominant. native lang:..:ctge of ~he work~crce . 

III. Executive Orders 12866 and 13563 

Exc>cutive Orders (E.O.s) 12866 and 13563 din!c~ agenc:.es ~o 

assess all costs and benef:ts of ava.:.lable regulatory 

al terna:. i·.res and, reg-..;.:.a~i:-Jn is necessary. to select 

regulatory approaches :ha::. Max:m~ze ne::. benefits !l0cluding 

pot.cntia.l economi c , environmentaL pu.bl.!.c hea.:.:.h dnd safe:y 

ettecls, distributive i mpacts . and equity}. P..O. 13563 

empl1asi:!es t.he importance of quantifying both cos::.s and 

:Oenet.:.ts, of re::bcing costs. of har~or.izing n.dcs, and of 

7:~is :..s a s:.gn:ficant regt.latory action 

and. t.heref-:>re, wets s-..b)ect :.o r evi.ew '.l!:der sect ~en 6 (bl of E.O. 

12866, Regulatory Planning and Revi ew, da:ed Sept~~ber JC, 199~ . 

This ru le is not a ma jor rule under 5 u.s.c. 804. 

AHE:,TIO': TillS IS A CO,f!Ot::H! \L. OH.I!!tRAT!H:. A:0.0 PR£.()t:CJSIO,AI. m :n ;:'iS£ AC:Ql' ISIT !ON 
RUOI LHIO'S S\Sft:"l DO('! "lt"l. NWTt.I 'Tt.D FROM t NAI'THORI7.lD UISI l.OSCIU; PI RSIIA:"'T TO THF 
tltt.f.l)()M OJ l'fOR"',H!OI'o ~1'1' A'P OTIH' R I.E<;Al At TIIORITIE.S. till~ OOCI ME'IOT SIIALL NOT IH: 
lli~Tk!!!l TED Ol'TSIDf At TIIORif.tD RILEM>\1((>.{; !'IIA,,t,U• ~ltiiOI T lilt PIUOR APPROVAL 0~ A 
RF.PRE.~t:-.TATI~[ Ot Tilt: Ot.fE,.. St Al '()ll~lfiO' Rl:Gl'LATIO'I.~ S\~1[\1. It \01' H,\Vt: Rt:O.I\ ED l'IIIS 
ll(I(TMI'NT I' ERROR. \ '01 \lA\ '0T Kt.AP, ( '()J>\, OISTRIBrH. OR I St Till VOn ~tl.'T OR !NJOR'ItATI()' 
('(1\f<\l"t.D TH[II.l!\. f'I•RTHt:RMOIU. \1)1 \1{ ST IM\IEOI~H.L\ 'olin Tilt St.-.O[R 9\ R•:Pl\' [\IAIL 011 
OTIIU~ ~lEANS AND THE:'i Ot.Lt. f [ ON ot:~rRO\ ~1.1. COPIE!. Of Tllf l)(W"I \U:'IOt. 

ANV O!STR!BI"r!O' '.:1.L!..I11S UQrt \(['\T ~!liST ('O'fAI~ rt!IS...!..t;L.t'O-. --------
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IV. Regulatory Flexibility Act 

.S 

an i:r.:::ia~ 

:::::n· ,. ,--

-- -l. ~' ;._' ', ::::•.IV.' f; 

. s. c. J4 =··· 

. (1 \J. s. 73?.1(1;) [' 

. .1.1d NASA. .;.,_; 

---"' 

.lJ .. !!.:::.llfl"\_ 1111~ I~ \ (0"\IIUI·"\1111. Df.IIIIIIV.II\1· \'11 l'lll-l>HI'J()'iiL IliFf"\'! I!C)Il,III<J"\ 
llH.II\110"\_<. ~'Sil~l 110!11~11·"\l.l'llOIHHJJ Jll0\11'"\IIIIIOillfl-ll lli'-!LO~IIll l'lll'-1>'1 10 1111 

II<JJIHI~IOFI"\FOR\1.\TI()"\ \!'I >'ll<lliHI< IH>\1 .\ITIIOI<IIII,, till' IHI!IIH"\1 ~IIlLI "\011 Bl 
lll,ll<llllllll 01 T~ID~ .II 11101\111·1> Ill I J\1\I.:JV; (11\"\"\JI' \\IIIH>I I IIH PlliOR \PI'Il(l\ II <If 1 
IUI'Ili·,I·"\I-\11\F OF THI i>IH"\'1 I<!)II'ITIO"\ llF(..IIITIO"\' "'-11\1 II 'Ill ll\\f ll}([l\fll lllh 
[H)<\ \11,"\1 1"\ J RROR. H>l II II '<JI Ill- Ill. l'OPI. DI>TRIBI Tf 01< I-.} I IH ll(l<_l \11'-T OR 1'-PH<\1 I Ill>' 
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-
Sl.bprt: L ~!0 3. 9, '"..,"hislleblowe: ?ro::ect :'._or.s ~o.c· Co:llrac::or 

Emp:.()yees." 1:'lc subprt.c·L cover~; :..he pol icy, p.c·ocedu:ec; for 

fi :._::_u:; and invesl~'!a.:_in'! co-plaints, .c·e:":'.ed:'._ec;, am-: tl~e 

p:::-cscripL.:._on to:- L::le clal;se a:: c::.'ll3.S 252.203-7:)02, e:1titlcd 

"Reccu:'_re-er.t :.o In:' or;";'. Employees o: w.r_:::_s: leblower R:.<?.'1::s." 

The r.1le w:'._:.l c.pp:.:/ to all en::it:'_es, s-a:_:_ as well as 

:.arge, a:: t:'1e prime cor.::rac: a:1d s-..~bcon::ract leve:._ P.owever, 

no:: aL_ ent::..::ies wi:.:. have a s:>:::ue.t:'_or. occur ::.r.at req.1:..res an 

emp:.o:;ee to use ::.r.e whis:::._e:olower provisio::1s. 

whis::lebloweY emylo:/ee :":".a:/ war:-: !:or ar_y s:'._ze :Ous:'_ness, ::.r_e 

.'_mpact en sme.L_ l:n.ls:'_nesses is d:'._:-ec:::.:, c.ssociated with ::Le 

Tl-.ere is ::10 wa:.r ::o predic::: 

this :1c.m:Oer i::1 advance. Ecwever, a sme.ll en::it:.r could be 

::..myacteC. by a whist:e:Clowe::: e:":".p::_oyee eitLer as a Gcvernme::r:: 

p:-i:":".e c:cntrc.ctc::: or su:Ocor.:::-ac:::c:::. I~ c.dj::..::ion, ::he impac:: on 

an ent::..::y ::..s ct::..:::ect:y :-e:e.::ed ::c the se:::iousness o: che e.::eged 

w:-ongdoinq. 

'='here are no :cepo:cti::lq :ceqc.~:-e-e"n:s associaced l':ich :ceport::..ng 

c: :he ~>::::·or.gdoinq as sta:ed ::..n :Le p.::cyoseC. .::u:e. A fi.:::":". 

accused of :::·etc.lia::::..r.g a.gai::1s:: a:-~ emplo:.ree w!-:ist~eblowe:::· ::..s 

>1.1\r.'IIUNo 1111~ I~ >\ (O,tiiJt.'ll>\1.. DEL!BERATI\'[. ".'I,D PII.E-DECI~lO'".L DEFEN~f. VQ\1~11\U'I, 

!<.U:I L>\.110'~ ~Y~It.\1 UU('I \11-.'1,\. P!<.Oit.CTE[> FRO\\ I '~l TIIORI7f.D DI~(I.O~\ RF PI R~l ~'I,T 10 lilt. 
F!<.H.IJ0\1 Ot l"tOI<.\1,\110' >\CI >\'I,IJ 0\llt.!<. Lt.G.>\1. -"l'TIIORITIE~. 1111~ DOC\\IFNT ~IHI.I. 'I,()T Bf. 
IJIS\1!\HIIt.IJ 011~\IJt. >1.111101<.\Lt.IJ !<.IL[\1•\h.I'G CH.-\N,EL~ V.ITHO\T 11\f. PRIOR ~PPII.0\~1. lit A 
KU'!<.t.M_, 1.\ II H. 01- lilt. IJ[FE,SE .-\CQI I~ITI0' RFGI 1.,-\110'1,~ ~Y~TI \1. It \Ill 11>\.H. 1-H.{'r.l\'t.IJ \Ill~ 

IJ0{'1 \H.'I IN t.!<.!<.O!<.. \01 \1-\\ 'I,()T RE•\D. COP\', lli~T!<.IBI Tl._ 011. \'W IIIF ll()('l \H. 'I, I 01! 1'1-0I<.\IAI\0'1, 
CONI·\I'HJ lllr.RH'I,_ H 11.\IHII.\\OII.r., \01 \11 ~~ [\1\l[D!.-\TEL\ 'I,()I[F\ TilE ~t,Dt!<. BY RFPL\ t\1>1.11. OR 
OJHr.H \H.A'~ ANIJ Jilt." IJU.t.IE OR DEHRO\ ~I L CIIPIF~ OF TIIF D()('l'Mr.NJ 
______ .\'1,\ IJI~IRIH1 110' O_F_ THI~ 00('\MF'I,T Ml ~T {'()'I,T,-\1'1, TJ!l~ U.<.r.NIJ. 
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Tl,'s docL.me:lLd:.~cr:, :'lo'.,.;cve::::, woL.·a 

or.ly bP reqc:ircd _'_r. :-_f'.P c-:c-.Jrse o~ or. _r.vC"s:_i'}?.t.'or: ot t:le 

occc:.sa._.:.cr., r:o: os o .::TS"Jlt c a c-:cr:t.ract clo.1.se. 

":'I.e .::·c:le doe"' r.ct d.1p:ica::e, cverlap, c:- --::cr.:::.ict wit:'l .;uy 

~o~ '._s c_r.able to create a::.::e:-:~a::lves, seer. as exe-p::_'_:~; s-a:l 

mc:st ~e prctec::ed f:-o~. :-e::al'._a::ior_ t:,-· ~"1-'--s:~'ler em:;J::.cyer. 

:;cr::: '._r_vites cc-~.e:~ts :rem sma::.::. ~c_sir_e.ss co:~cerr.s a:~d otf'.er 

i:~::e:-es::ed pa:-t-'--es c:1 ::l:e expected '._mpac:: of t~'lis rc_le 0:1 sma::.::_ 

e:~::i::ies. 

acccrdar:ce ,.,;_:_::r_ 5 c.s. I:1teres::ed :;Jart:.es ~.c:s:: s·.l~~--'--:: 

s·.lcl: commer:::s separa::e::,-· ar_d s~'lc-.1:d 5 r.;. S.C. 

Case 20:·13-DO:c i:1 co:-respc:1der:ce. 

V. Paperwork Reduction Act 

\Jiti\IIDI\o 11!1~ 1\ \ CO,fiDf,.ll\1. Dtlllll.lt\11\'f. \'[) I'Rf-llt("J\10,\1. Df.ft,\t' \C!)II\1110" 
IH.(,Jil.\11()1\~ \\\11.11 [)0( )1\H,I. !'ROlf( It[) IR0\1 )1,\JIJJIOR!If[) Ill~( 1.0\1 Rl. 1'1 RSI \,1 10 lilt 

fREED0\1 Of i'FOR~l.\TIO' ,\( T I'IJ OJ II[)( LEG. II. .ll I !lOR! I J[S. I ill~ DOCl \IE' I Sii.\LL '01 H[ 
IJI~J ftiBL I [IJ OL I OIIJI_ \l II!Oftlt:f.IJ Rl Lf.IL\ti.I'C (It l''f_L, \\)IIIOL I Ill f. I'RIOft .ll'l'ft0\.11. Of .I 

HEI'Rt.OI-.'1 Ill\!. 0t lllf. !Jf.II_,Ofo. ,\(()11>1110' Rt.CI L.\110'0 ~Y,II-.~1. It YO! ll\\1_ IH.C!.IH.IJ 1111, 
IJO( I \H.,. I I" l.llllOH. \01 ~1 \\ "0 I Rl. \IJ, (01'\, IJIO I RIHI II., Oil I "- I I If. IJO( I ~~~-'I Oil 1"1011\L\ 110' 
CO,I\l"J-'1) JllfHF". tlHIIIFR\IORf.\Ol \ll~ll\1\lf.J)J\Jf.l\ '0111\ Jill-' ~t,UfR II\ 11.1.1'1\ f.\1\11 OR 
(HIII·R \lf.l'~ "))Jill,., Uf.ll-'11· OR J)f\IRO\ \II (01'11.\ 01 Jill-' 1)()("1\H'J 

1'\ Dl~lll.llllll0' 01 1111., DOU\H'J \ll~l (0,1\1' 1111~ l.H,f.'D 
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The rule does not contain a~y infor~a:ion ca!lec:!on 

additional requirements that require the approval of :he c~~ i.ce 

of Mana~wment and Budget und{" r the Paperwork Red'...lct ior. Act. ( 'l4 

U.S.C. chapter )51 . 

List of Subjects in 48 CFR Parts 203 and 252 

Gave rr::::er.: proc·.l:re:r.e:"! L . 

Manuel QuinoneB, 
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DFARS Case 2013-DOlO 
Enhancement of Contractor Employees Whistle blower Protections 

Proposed Rule 

PART 203-JMPROPER BUSINESS PRACTICES AND PERSONAL 
CONF.LJCTS OF INTEREST 

• • • • * 

SUBPART 203.9- WHISTLEBLOWER PROTECTIONS FOR 
CONTR.t\CTOR EMPLOYEES 

203.900 Scope of subpart. 

I (a) )This subpart implements 10 U.S.C. 2409 as amended by (s]Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)(,) 
8ft4 [s]Section 8 <12 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-417)(, and section 827 otthe National Defense Authorization Act 
for Fiscal Year 2013 (Pub. L. 112-239)}. t is a licable in lieu of rathe 
th an as a su lement to FAR sub art 3. 

..... ' 
( (b) Tbis subpart does not apply to any element of the intelligence ' .. 
community, as dermed in sectio.n 3(4) of the National Security Act of 1947 
(50 U.S.C. 40l(a)(4)). This subpart does not apply to any disclosure made 
by an employee of a contractor or subcontractor of an element of tbe 
intellige·nce community if such disclosure-

(1) Relates to an activity or an element ofe. tbe intelligence 
community; or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Definitjons. 

As used in this subpart-
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"Abu.e of authority,'' as used in this subpa~ means an arbitrary and 
capricious e;xercise of authority that is inconsistent with the mission of 
DoD or the successful performance of a DoD contract. 

"Reprisal, , see DFARS 203.903(1), Policv.J 

203.903 Policy. 
The feUewiag peaey applies 'e Del) iHe$eaEI ehlle peliey a' ~.~ 3.993: 

01. --flHPolie,.. )10 U.S.C. 2409 prohibits contractors [or s~tbcontractors 
Jfrom discharging, demoting, or otherwise discriminating against ao 
employee as a reprisal for disclosing, to any of the tellewittg entities[ listed 
at paragraph (2) of this section), information that the employee 
reasonably believes is evidence of gross mismanagement of a DoD contract, a 
gross waste of DoD funds, (an abuse of authority relating to a DoD 
co'ntract, )a substantial and specillc danger to public health or safety, or a 
violation oflaw[, rule, or regulation) related to a DoD contract (including 
the competition for or negotiation of a contractH. Such reprisal is 
prohibited e,ven if it is undertaken at the request of an executive 
branch omcial. unless the request takes the form of a non
dfseretfonary directive and is within the authority of the executive 
branch official making the request. ... . 

The use of the tepm "eeat•aetOFS" shall meaa "eeatraete•s and • ' 
[§ubeeatraewdrJ. ............... .._... . ... .................. __ .. 

(2) Entities to whom disclosure may be mode] 

(i) A Member of Congress or a n!preeentative of a committee of CongNss. 

(ii) A PE!pFeeeR~ti·;e ef s eemmi~tee of Cea~.eee. 

(iii) An ln&pector General that Nceivee funding from or has oversight over 
contracU! awarded for or on behalf of DoD. 

(i[ii)Y.) The Government Accountability Office. 

((i)v) A DoD employee responsible for contract oversight or management. 

~ 11115 ~ A CONfiO(Nf!Al. DEUafiiATlVt, I>ND PAl-OtOStONAl DEFENSE ..CQUISITION RLGUlAl1010 SYSTLM UOCUMOIT, 
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TIUS OOCIJMEHT SHAll NOT liE. O!STitlJUT{D OutSIDE AutHOIIII£0 ltUlEMAIO..O CJIANMEU WITHOUT Til£ PIIJOR APPI'IOVAl Of A 
RfPRESfNTATIVE OF THE llfFEMSt AC~U4SITION II(G\1\ATIOIIS SUTIM. If TOO HAVUUCl:IVED THIS~ IN £111!011, TOU MAY NOT 
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(vi) An authorized official of an ageaey or the Department of Justice[ or 
other law enforcement agency) . 

[(vii) A court or grand jury. 

(viH) A management oMcial or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.) 

((3) Duclo•u~ clori{i~d. An employee wbo initiates or provides 
evidence ot contractor or subcontractor misconduct in any judicial or 
administrative proceedin1 relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.) 

(~(4)) (Contractin6 of{ic~r oction~~. )A contracting officer who recelv('s a 
complaint of repn.sal of the type deecribed in paragraph (1} of this section shall 
forward it to legal coumel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures tor flUng complaints. 

[(a) Any employee of a contractor or subcontractor who believes that he 
or sbe baH been discharced. demoted. or otherwise discriminated anipst 

(b) The complaipt shall be siped and shall contain
(1) The name or the cog tractor; 
(2) The contract number. if kno_wn; if not. a description reasonably 

sufficient to identify the contract(s) involved; 
(3) The substantial violation of law giving rise to the disclosure; 

• (4) The nature orthe disclosure giving rise to the discriminatory act, 
jncludinc the party to whom the information wae disclosed; and 

(5) The specific nature and date o! the reprisal. 

Ee)-}ln addition. tQ:~S at ~AR !h904;-any-oontracktf' employee wile 
believes that he OF she has been aiseha~ed, fiemo~a. 9P ethef'\Vise liieerifWneteQ 
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againet eaAtt'at·y Le the flal:iey Hi 203.903 may file a eemtJlaiet wi.te dtt> DaD 
lRefleetal' !Geaet·~·-··--···--· . .. ...... ___ .. . ..... 

203.905 Procedures tor investigating complaints. 

(1) (Unless t)~he [DoD Inspector General makes a determination that 
the co.mplajn.t is frivolous, fails to allege a violation or the prohibition in 
203.903(1), or bas been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
]DoD Inspector General will m&.ke-e-detef:-illinatiea ee te whe~eem~~ 
~WH»: merits furieeF investigati:GR[e the complaint]. 

(2) If the DoD Inspector General determines that a complaint merit& further 
investigation, the DoD Inepector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addreased in paragraph (2) of true section within 180 days after receiving the 
complaint; and 

(ii) t!unable to submit a report within 180 days, will submit the report 
within the additional. time period[, up to .1~0 days~:!:!~=Ci~:T with the 
complainant] t.e wluea tee peFaea elll:lmtttmg tee I ~ . _ .. ... . ... 

((4) Tbe DoD Inspector General may not respond to any inquiry or 
disclose any information from or about any person alleging the reprisal, 
except to the extent that such response or disclosure is-
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(i) Made with the consent o( the pe.rson alle.ging re.prisal; 

(ii) Made in accordance with 5 U.S.C. 552a (the Freedom of 
Information Act) or as required by any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the aJJeged reprisal. 

(5) A complaint may not be brought under 10 U.S.C 2409 a s 
implemented by DFARS subpart 203.9this seetieo P.or~ th!W ~~nf> ~· .. ar~ 
after the date on which the allege d r eprisal took place. 

(6) The legal burden ofproot specified at paragr!tph (e) of 5 U.S.C. 1221, 
Individual Right of Action in Certain Reprisal CasesJ in-<shall be 
controlling for the purposes of anx investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
di scrimination has occurred.) 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordana! with 203.905, the head of the agency-

---(tti)HSS( s)hall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and [shall take one or more of the following actions: 

(i) Order the contractor to take affirmative action to abate the 
repr.isaJ. 

(ii) Order the contr.act or to reinstate the person to the position that 
the person held before the reprisal. together with compensatory 
damages (including back pay)! employment benefits. and other 
terms and conditions of employment that would apply to the 
person in that positjon if the reprisal bad not been taken. 

(iii) Order the contractor to pay the complainant an amount equal to 
the aggregate amount o·f all costs and ~xpenses (including 
attorneys' fees and expert witnesses' fees) that were. reasonably 
incurred by the complainant for. or in connection with • bringing 
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tbe comnlnint regarding the reprisal. as dete.rmined bv the head 
of the agency,} 

@-Sll!!!HS!SU~r-dooviflft~A&lH-ak~&f..tl~i&95 
ea~inef\ in ~"AR 3.9Q6£ah 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordanc:e with 203.905(3)(ii), and 
thP.re is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall he deemed to have exhaustE-d all adm.in.istrative 
rE-medies with respect to the complaint: and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to se~k compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States. which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.( An action under this authority may not be brought more than 
two years alter the date on which remedies are deemed to have been 
exhausted.] 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) oftbis section shall he admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409G:/). . ..... _ 

f(<i) Repl'i:sal is prohibited, e ... en-if it is uaaertelk.'ll-fN;-t,befe([\le&t af a 
~dmiaistl'&t~IH)ftiei~SiHhe reqaest tak~te fepm efa 
Q{H}diseretieaaJ!~IKa the a\lt~ 
Admioi&tretiea elfi~&l-me:ki&g-4he~e'luest __ -· .... .. . ............................. .. 

(6) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy. form, or condition or employment. 

20.3.907 Classified information. 

As provided in ~ectioo 827(h) oftbe National Defense Authorization Act 
for Fiscal Year 2013, o.othing in this coverage provides any rights !2 
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disclose classifi~information not otherwise provided by law ta dieelet~e 
elassified iaooPmatian..] 

203.970 Contract clause. 

Use the clause at 252.203-7002. Requirement to Inform Employees of 
Whistleblower Rights, in all solicitations and contracts. 

• * • * * 

PART 252- SOLIClTA'riON PROVISIONS AND CONTRACT CLAUSES 

••••• 
252.203-7002 Requirement to Inform Employees ofWb.isdeblower Rights. 
AI! prescribed in 203.970, use the foUowiog clause: 

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBI..OWER RJGHTS 
(JAN a009[DATE]) 

J.hl 'f.,~~-Q~nrtaftor sha~ i!l:(qr.~ j~ ~~P.~()Y.~~j!!-.~!.i~!!lg (t.J~.~~~ pr~!IQ~}!l.•.~~t ~!!!h·-~
language of the workforce,) of employee w histlebl.ower right& and protections under 
10 U.S.C. 2409, as described in fs]Subpart 203.9 of the Defense Federal Acquisition 
Regulation Supplement. 

[IJ£J The Contractor shall include the substanC'e of this clause. includi.ng 
this paragraph (b), in all subcontracts.) 

(End of clause) 
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(Billing Code 5001-06-P) 

DEPARTMENT OF DEFENSE 

Defense Acquisition Regulations System 

49 CFR Pa~ts 203 and 252 

RIN 0750-AH97 

Defense Federal Acquisition Regulation Supplement: Enhancement 

of Contractor Employees Whistleblower Protections (DFARS Case 

2013-DOlO) 

AGENCY: 

ACTION: .. ,. 

SUMMARY: 
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60 day• after date ot publicat ion in t he PBDBRAL RBGISTBR], to 

be considered in the formation of a final rule. 

ADDRBSSBS: Submit comments identified by DFARS Case 2013-0010, 

using any of the following methods: 

o Regulations.gov: http://www.regulations . gov . Submit 

comments via the Federal eRulemaking portal by entering •OFARS 

Case 2013 -0010~ under the heading •Enter keyword or ro~ and 

selecting •search.H Select the link 'Submit a Comment~ that 

corresponds with •oFARS Case 2013-DOlO.* Follow the 

instructions provided at the •submit a Comment• screen . Please 

include your name, company name (if any), and •oFARS Case 2013· 

D010N on your attacbed document . 

o E-mail : dfars=osd.m11. Include DFARS Case 2013 - 0010 in the 

subject line of the message. 

o Fax: 571-372-6094. 

o Mail: Defense Acquisi tion Regulations System, Attn: Ma. 

Meredith Murphy , OUSO(AT&L)DPAP/DARS, Room 38855 , 3060 Defense 

Pentagon, Washington , DC 20301-3060. 

comments received generally will be posted without change to 

http: //www.regulations . gov, including any personal information 

AITK'\[1011· T~ 15 A <.'O,HD!..'llAL Of.Lfft:RATlVL AKD Pll£.0t.('ISI0' \L OUV<S& ACQl!SII IO'I 
U::CLLATlO.,"S SYST£'14 OOC\'1\0::0IT. ntOTtCTEO nt0'14 IJNAUTJIOIUZ.[.O DISCLOSlJR£ Plll5l1AKT TO TM£ 
f"IU:t:D0\1 Of' !NFO~TIOOC ACT A/'10 OfHZA LtCAl. AtJTHOiltTIES. THIS DOCUMENT SHAU. ,.OT 1£ 
DtSTlUIUT£0 Otfi'SIOt: AVTHORIU:O RlJL£'14.AKlNC CllANI'fELS WlTliOUT THE PIUOR A,.OVAL OF A 
R.EI'IlJ".5i:NTATlVI: Of' TH£ OUOi £ ACQVI mO"' UCULATIONS SYSTEM. IY YOU HA~ U.OO\If.O THIS 
OOCUMt:NT !H ERROR. YOtl MAY l\IOT IlEAl), COPY. DISTRJitfi'E. OR US£ Tilt. DOCU~ENT OR IN.'ORMATION 
COl'oTAiqD THER.IIN. FUMTIIERMOR£. YOU MUST lM,_. lDIATEl.Y HOTU'Y Tlt£ S£ND£R IV REPI Y M t AIL OR 
OTHER MEA/'IS AKO TIIEH OlJ..£'1"£ OR OISTROY ALl. COPT£$ OF THE DOC\JMIIlNT. 

c\li!X DISJ111lliJWI ot' IBIS poctiMJ:Sl MUST CQNIA!N THIS LECE:'!J). 
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provided. To confirm receipt of your comment(s), please check 

www . regulations . gov, approximately two to three days after 

submission to verify posting (except allow 30 days for posting 

of comments submitted by mail) . 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 3B855, 

3060 Defense Pentagon, washington, DC 20301-3060. Telephone 

571-372-6098; facsimile 571-372-6101. " 

SUPPLEMENTARY INFORMATION: 

I. Background 

The National Defense AuthoriEation Act for Fiscal Year 2013 

(Pl:lb. L. 112 239, enacted January 2, 1013) enacted enhanced 

whietlel9lm~er fll!'Otectioae fer contracter and euheentracter 

employees in separate, l9~t parallel, sections of ~~ for titles 

10 and 41 a§Jencies, respectively. These enhanced whistlel9lmmr 

protections are l9ein!J implemented by t~.·o DFARS (for title 10 

a!Jeneies) and tMe FAR (fer title 41 a!Jeneico) cases whiefi are 

independent, b~t parallel , rulem~tin§s because of some minor 

differences in the operations of the 1:1ndcrlyin§J lstat1:1tes]. -------· ··-···-~..,...-

ATTENTION; THIS tJ; t\ CONHl>J;;M'IAI... DELIBERATIVE, AND PRE-DECISIONAL DEFENSE ACQlJISITION 
REGULATIONS SYSTEM DOClJMENT, PROTECTED FROM UNAUTHORIZED DlSCI,OSURE PURSUANT TO THE 
FREEDOM OF INFORMATION ACT AND OTHER lEGAl.. AUTHORITIES. TillS DOCUMENT SHALL NOT BE 
D1STRIBUT£D OUTSIDE AUTHORIZED RULEMAKING CIIANNELS W,JTHOUT THE PRIOR APPROVAl. OF A 
REPRESENTATIVE OF THE DEFENSE ACQUlSmON REGULATIONS SYSTEM. IF YOU ltAV£ RECEIVED TillS 
DOCUMENT IN ERROR. YOU I\1AY NOT READ, COPY, DISTRIBUTE, OR USE TilE DOCUMENT OR INFORMATIOI'I 
CONTAINED TllEREII'I. FURTHERMORE, YOU llfUST IMMEDIATElY NOTIFY THE SENDER BY REPl.Y EMAIL OR 
OTHER MEA.NS A!IID THEN DEI.ETE OR DEl>'TROY ALL COPIES OF Ttl£ DOCUMENT. 

ANY DISTRIBUTION OF !IDS DQCUMENJ MUST CONTAIN THIS I,ECENJ>. 
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BeB ie pref1eeiRg te al!leRa the BFARS te i111plel!leat a 11eliey 

e~1aaeift! the whietleelewer I'FeteetieRe fer eeRtraeter el!ll'leyeee 

NatieRal Defeaee A'tltherhlatieH Aet fer Fiscal Year 2913 (P\:ti!. L. 

112 239, eaaeteEi Jamtary 2, 1!913). seetieR 827, eRtitleEi 

"Bflhe:fieel!lef!:t ef Whietleelewer Preteetieee fer Ceatraeter 

B~~~pleyeee," 111aae cMteaeive ehaagee te 19 u.s.c. 2499, eatitlea 

"Ceatraeter eMI'leyeee. !':t'SteetieH f£9111 reprisal er aieelee\:lre ef 

a111eaaea parag~h (k) ef 1e u.s.c. 2324, eatitlea "Allewaele 

eeete 'tlHEier Eiefeaee eeatraete," will be aaareeeeEi UAEier a 

separate DFJ\RS 

The National Defense Authorization Act for Fiscal Year 2013 

(Pub. L. 112-239, enacted January 2, 1013) enacted enhanced 

whistleblower protections for contractor and subcontractor 

employees in separate, but parallel, sections of the NOAA for 

titles 10 and 41 agencies, respectively. These enhanced 

whistleblower protections and the associated cost principles 

changes are being implemented by two DPARS (for DoD onlytitle 19 

ageaeies) and two FAR (for title 41 agencies) cases, which are 

AJTENIION; flUS IS A CONFIDENTIAl •. DELIBERATIVE. AND PRE-DECISIONAL DEFE.~SE ACQUISITlON' 
REGULATIONS SYSTEM DOCUMENT, PIWTECrED FROM UNAUTHOIUZED DISCLOSURE PURSUANT TO TilE 
FREEDOM OF INFO~IATION ACT' AND OTtlF.R LEGAL AUTHORITIES. THIS DOCUMENT SHALL NOT BE 
DISTRIBUTED OUTSIDE AUTHORIZED RULEMAKING Cl:lANNELS WITHOUT THE PRIOR APPROVAL OF A 
REPRESENTATJVE OF THE DEFENSE ACQUISITION 'REGULATIONS SYSTEM. IF YOU ttAVE RF.c:EJVED THIS 
DOCUMENT IN ERROR.. YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE THE DOCUMENT OR IN'FO~TION 
CONTAtNEI> THEREIN. FURTHERMORE, YOU MUST IMMEDIATELY NOTIFV THE SENDER BY REPLY EMAIL OR 
OTHER MEAN'S AND THEN DELETE OR D£STllOY ALL COPIES OF THE DOCUME.'~T. 

ANY D!!iTRIBUIION Of' THIS OQCUMF.N'r MUST CONTAIN THIS LEGEND, 
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independent, but parallel, rulemakings because of some minor 

differences in the operations of the underlying !statutes! and ___ __ ______ .. ~·· 

because the title 41 statute is only a four-year pilot program. 

CGmmellt [MJ: Thosa>~nmon '"~ 
~h pro .. des ovorllll COOICllt for1he NOAA' 11 
eub11n.:.d wht!ltlcbto..c. prg!CctiOIB, ..d 11•• • 
quid< ..,.,..tedlnicaiiiRIITIW)' of why lhm:- four ..,....tel Nldmokonp to omplomalllhe llltu..cei 
who•lebl""'or ~ pa- ND.\A'IJ 

~Paragraph (g) of section 827, which amended paragraph (k) ... _____ >---""""'_.._....,......, ____ -< 
Forllliltted: Indent: first line: 0.2.5" 

of 10 u.s.c. 2324, is being addressed in DFARS Case 2013-0022, 

Allowability of Legal Costs for Whistleblower Proceedings. 

Section 827 of the NDAA for FY 2013 created a standalone statute 

for DoD that is not dependent on the FAR coverage. The DoD 

contractor whistleblower rules are based on an independent 

statute that applies only to !~itle 10 agencies. 

Section 828, :Pilot ~rogram for ~nhancement of G£ontractor 

[employee ~histleblowerl Perotection& from reprisal for 

disclosure of cena.in ,intorma.tiort :_ ~~~-~.h~ .ND~- -~C?r .. ~--~~f3 ___ ~gJ __ ...- { a...arAI)Io.apilllllille 

be implemented in the FAR, see FAR Case 2013-015. Section 828 

establishes a four-year "pilot program" to provide enhanced 

whistleblower protections for employees of civilian agency 

contractors and subcontractors and suspend the effectiveness of 

41 u.s.c. 4705, "Protection of contractor employees from 

reprisal for disclosure of certain information.~ and its 

implementing regulations at~ee ef FAR 3.901 through 3.906. The 

A'IT£NTION; TIUS IS A CONf'I.DENTIAL. DELJBERATIVF~ AND PRE-DEClSrONAL DEFENSE ACQUISrTJON 
llf.CULATIONS SYSTEM OOCU~f.NT. PROTECTED l'ltOM UNAIITliORIUD DISCLOSURE PURSUANl' TO THE 
FREEDOM OF IN.FORl~tATION ACf AND OTlll:R LEGAL AUTJIOIUTIES. THIS DOCUMENT SHA.LL NOT BE 
DfSTIUBUTED OI!J'SrDE AUTHORIZED RULEMAKlNC CHANJSELS WITHOUT THE PRIOR APPROVAL OF A 
REPRESENTATIVE Of' THE DEFENSE ACQUISITION REGULATIONS SYSTEM. lF YOU ItA VE RECEIVED TillS 
DOCUMENT IN ERROR. YOU MAY NOT READ, COPY, DISTRIBUTE, OR USE Tff£ DOCUMENT OR INFORIIIATION 
CONTAINED Tlll:REIN. FIJRTH.ERMORE. YOU MUST IMMEDIATELY NOTIFY THE SENDER BY REPLY EMArL OR 
OTHER MEANS AND THEN Dl:l.ETE OR DESTROY ALL COPIES OF IRE DOCUMENT. 

Ai'o'Y ll!STRIBVTION OJ' fTIIS DQCUMF:NT M UST CONTAIN I!JIS l-EGEND. 
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FAR will also incorporate sections 827(g) and 82S(d) of the NDAA 

for FY 2013 (Pub. L. 112-239). 

Section 827(g) amends 10 U.S.C. 2324(k), "Allowable costs 

f c-.t (M): c ,..,,!'~ ... ,,.~ f...-roa.t""' ~~~ ) 

amends 41 u.s.c. 4310. •Proceedings cost not allowable,~ to 

address legal costs incurred by a contractor in connection with 

a proceeding commenced by a contractor employee submitting a 

complaint under the applicable whistleblower statuteetieA (10 

See FAR case 

2013-017, entitled Allowability of Legal Costs for Whistleblower 

Proceedings. 

II. Discussion 

The current FAR addresses whistleblower protections The e~Freat 

FAR aaEiressee tkis sl:iSjeet whistleele.-..·er preteetieae 

for contractor employees Ill .. s~P.~~!:. }.:.~.! ... ~.!)-~ . . t:~~ .P<?~.-:~~~~-----· --- ·· ·- (c a-11 .... _, ..... ...,...] 

rules are contained in DFARS subpart 203.9, entitled 

"Whistleblower Protections for Contractor Employees." D.FARS 

subpart 203.9 implements 10 U.S.C. 2409, as amended, and will 

IMfli applicable in lieu of, rather than as a supplement to, FAR· ···--1 i' l&Mir....._..~.._._. ] _•......-,L_........ . 
==--=~...:3::..:... 9~· .•... Ih~ --~-~1'-~-~.t: ... <;!?~~E~.-~h~ .. R9.~J.C::Y.• .. P.r.C?E~~~F~~ --~~E ............ -~ ... ~ .... ~..:-_.-:.:..";-...-

jj,TIWJOltl; THIS iS 1\ CON•'IU&NTIAI., DEUDEllA TlVC. Allil) rRE-t>l:CI!tlONAL IH;F&IIISE ACQUISITION 
RtCt L.A'TIOitS ~"YSTEM DOCU!'tENT, PM01 t;CTEO t"MOM UNAUTRORIZ.W OISCI.OSUR.f PURSUA.IIIT TO TilE 
f'Rf>EOOM Of' ll'<"l'OR.'IATIO:O. ACT Al'ID QTIIER UGAL AUTUORITI.f..S. THIS UOCUMl:NT SHALl. NOT BE 
DIST'Il!BUTED OUTSIDE AUTUOIUZI:D Jtl;l £MAKIN() CAANNELS WITIIOUT TilE PRIOJl APPROVAL 0¥ A 
RO'RI!:Sf-"'IATI'II'E OF THE DEFENSE ACQUIS.ITIO!'i U:CULATIOJIIS SYSTt:M. If' YOU HAVE RECEIVED TUJS 
DOCUMENT IN ERROR. YOU MAY NOT READ, COPY. l>ISTJUBUTE, OR USE Tlf£ I)()CUMI:I'oT OR L'.fOK!'fATIOJii 
COj~jTAlNEI> THEREIN. f URTliF..IL\fOit£. YOU MUST lMMEDlATEL\ NOTIFY Ttlll SENI>ER BY RD'LY EMAJI, OR 
O'I'IIEM MEANS Al'ID TH£N DltU:n: OR I>ESTROV Al.L COPIES Of Till: 0()(.""\JIIfL"iT. 
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~i!ing and investigaLl~g complaints, remedies, and the 

"Requiren:cr.L ::o Intoxm Employees o: wil:.stleblower Rights." 

A. Section 827 changes to 10 u.s.c. 2409. Sect.io:~ 8~7 

rev ised 10 U.S.C. 2 1 u~ as follnws: 

Ca l Ill : A~e~ded grounds for d~ sclosure. 

i a t i 2 l : Arn"'nciej petso:~s a:~;;i hcd.ies 1:0 who::: j isc:'JslJrc (•o:.~ :d 

res~lt in r eprisa l. 

Provided a de~in!tic~ o~ whc is dee~ed to have ~ade 

a disclos"Jrc, see 203.903(3). 

Added prr>l":ib:..t ;.,>!: agair.st rep:::-isa l even ii 

ur.dertaken at request. o: a Do!) o:::- Administrat ~on. 

(b\ (:.): Provided ar. addit.:.oJ~al basis on which :.:he Inspector 

r.c:1eral :::ay dete r mi:te r:ot L:"l .:.nvestigate. 

(b) (2l (B): Provided a reporting timcframe toi any addi::ior:a l 

period !or :~ves:iya:..io~ . 

:b) {3) : P:ovided specific excmpt:.ons to the prohibitirm a gair.s t 

disclos~re of ir. for~atic~ f1cm o :::- abour a~y pcrsc~ a l leg:ng r~e 

1·eprisa:. 

( b l ( 4 ) : Added a three-year Lime l i:""il .:o:::- bri:1g.:.ng a complaint. 

·\TTl!IITIO"': THIS IS -\ ("()'1;.1 OEI\IT!i\L . l"ll'.l.lB~R'-TJ\"F.. A !II[) PRE-Df.<'ll-IO:'IOAL UH"l.'ISE ACQI lSI Tf()'i 
R[(a I '\Till"~> l-\ STE\t 00(\ \lt"IIIT. PROTt.< T£() FRO\t I N \l"TilOKIZE:O llls<"LOSL RE l'l k$l -\ "'1 TO I'HE 
~KEEOO~ or I,.H)R\HTIO' ·\1"1 ·\'1) Olln.M I.E:G'\1 '\( IJlOHITI~:~ THI~ OOCl'l.ll.'f SII\LL '01 a•: 
Oil> I RllltH:Il Ol I SIDE -\I TIIOH17.£0 HI 1.£'\.t \KING Cll V•'•:t.S ~II HOI I I HE I'NIOR \PPMO\ \1. m \ 
KEI'Rt:SE,l-\11\E Of THE: HU'E,Sf. '\("\)U~Ill0' R.£(;[1 .. \TIO"'S S\SU:M If Hll 1(.\\[ RECH\ En IHIS 
ll(l<"l\tEST " t.RROR. Hll 1'.1,\\" 1'01" REAP. ("OP\. [)ISIRIIJI Tt:, (IR l"S~. I liE I)()("( Mt.!\11 OR 1!\ol"(IJI\to\1101\1 
('0'1,\1"'£0 nlliRHN. rnnm;R\IORE. \'01' \tl ~T~~~·:OMlt:l.\ NOlin· lilt. SEI\It>f.R R\ llt:I'L\" ~-\IAII OR 
(I"JHER ~E·'"" ~"'t> Tllf.l\l DEl HE 011 t>I::SIHO\ AI.! ('OI'It.S Ot" THE {)()("t \tE'iT 
_____ __,_."\ DISTRiftl 1!<1., Of T illS [)()(t\IE:-11 \!lSI <"0"'1AI' Till~ L£(a:,o. 
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(c) (l) (B): Modified the types of damages that may be ordered. 

(c) (2): Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4): Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

(c) (51: Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c)(6): Stated the legal burden of proof to be used. 

(c) (7) : Prohibited any waiver of the rights and remedies in the 

statute. 

(d) Added a new requirement to notify employees of their rights 

and remedies. 

(e): Created an exemption for elements of the intelligence 

community. 

(g) (6): Added a definition of "abuse of authority." 

Additionally, ~ecausesiaeq 10 o .s.c. 2409 was-had been 

implemented in FAR subpart 3. 9 and DFARS ~ubpart 203. 9~ Prior .. __ .1 , 

to the NDAA for FY 201 3 amendments, and the JIDAA FY 2913 

implementing regulations at FAR 3.9 are proposed t o state& t hat 

;\~UE.NTIO"i; litiS IS A CONFlDtr"TIAL, l)l.LJBF.JlATIVE, A.'D l'llF-DECI&10NAL DEFKNS£ "CQUISITION 
R.£GUl.ATl0JiiS SYSTEM DOCUMENT. PR01l:CT£D t'ROM UNAUTHOIUUD DI!ICLOSUR.£ PUIISUANT TO TilE 
~M Of INFORMA.TlON ACT AND OTl«ER LF..GAL AUTHORITIES. TillS DOCUMENT SHALl. NOT BE 
DISTR!aUTED OUTSIDE AUTHORIZED RULEMAKINC CIIAJ\'J'IIELS WITtiOUT THE PRIOR AJ'PROVAL Of' A 
IU:J"RESKNTATIVE OF THE DEFENSE ACQUISmON RF..GUl..ATIONS SYSTEM. IF YOU II.AVE RECEIVED THIS 
DOCUMENT IN ERROR. YOU MAY NOT READ, COPY, DJSTRlBUT£. OR USE l'l«E DOCUMENT OR INfORMATION 
CONTAlN'ED TKKREIN. Fl/JtTK£RMOAf'~ YOU MUST l/ICMl:OtATEL'i' NOTlFY TilE SEND.ER BY REPLY EM .... IL Olt 
OTU£R MEANS AND TIIEN DEI.ETE 011. DI:;STROY ALL COPIES Of nn; DOC\JM&"iT. 

ANX D!STRIBVJ!OI'I Of Tri!S DOCUMENT 1\IUSI CONTAIN TfDS LEOf..NP. 
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~the FAR subpart does not implement 10 U.S.C. 2409, some 

sections of the FAR must now be implemented in the DFARS so that 

all of 10 U.S.C . 2409, as amended, is completely implemented in 

8. Proposed Changes to DPARS 

The statutory changes to 10 U.S.C. 2409 made by section 827 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 u.s.c. 2324(k) made by section 827 are 

being implemented separately in DFARS Case 2013-0022, 

Allowability of Legal Costs for Whistleblower Proceedings. 

The proposed rule would amend OFARS 203.900, scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The termeefinitiene ef "abuse of authority" ana •rep~isal" 

( referefleing BAARS 293. 993 Pel ie)') are is a recommended additiont9 

to DFARS 203.901, Definitions. 

Minimal amendments are proposed for DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation a:nd abuse of a\lthority relating 

to a DoD contract. The entities covered would be expanded to 

A"! !!).Y[!O:X; rl:l!S IS A CONHDEJIITIAL. Dl.LlUERATIVL AND PR£.D,ECISJONAL DEFENSE ACQUISITION 
REGULATIONS SYSTEM DOCUMENT. PROTECTED f'ROM UNAU'HIOitiZ£0 DISCLOSURE PURSUANT TO TUE 
.-REEOOM OF INFORMATION ACT AND OTIIER LEGAL AUTHORITIES. TillS DOCUMeNT SIIAU.. NOT BE 
DISTRIBUTED OUTSIDE AUTHORIZED RULEMAKJNG CHANlll"'ELS WITHOUT Tit& PRIOR AI"PIROVAL OF A 
RE.PRESEtfTAT~ OF TBE DFFDISE ACQ(JISmON REGULATIONS SYSTEM. IF YOU IJAVE RECEIVED Tti!S 
OOCUM£1'0' IN ERROR, YOO MAY NOT READ. COPY. DlSTRIBtJTt:, OR USE TYE DOCUMENT OR L"fi'ORMA110l'i 
CONTAJJ(ED THEREIN. FURTUERMOR&.l'OU MIJSllMMEDIATELY NOTifY TU& S&"'D&R BY &£PLY EMAIL OR 
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inc:ude ol!lt:r law enforcement agencie>s, d court or grar~d :ury, 

a:-:d cerc.a.:.r: ceor.~racLol cr subcu:-:::..:-act:::H· mar:::age~er:::. of: ic :als or 

emf->;oyees . Tr. add::tiv:l, the proposed d1a:1ges 1 .. 0 this section 

wc1:d ir.c:ude a clatificatio!l ..): wl-lat CLnst.:.uJtes a 

"disclos~re-." 

[)f/\RS 201.9:)4 is unchanged by the propose::! rule. eFARS 

203.9CS is f->roposed ~~ be a~ended to add.:-ess spec~f ic reasons 

for which the !JoD Inspec::.o.:- Ger .. eral wou:d be :ustified in not. 

investiga::.!r:g a co~p:a i ~c of discri~!~a::.icn ct reprisal, add 

t.irr.e:!.ir.es, dnd clat·ity tr.e narrow circumstances under which ~he 

Do:) Inspect.:•r Ge:-.e:.-al o:.-ou:::1 :-espond tc ar.y .:.n-Jtliry or disr.los e 

information about alleged reprisal. 

The remedies at DVARS 203 .906 are proposed to be amended to 

prohib.i::. n•prisa ~ , udd a :: i:rc~ li::-.it :or bri!lging ar: action, and 

state t!'lat ~l:e righu: ar.d remedies pnwided in DFARS subpart 

2~3.9 cannL::. be wa ived. Pat agraph :hl cf sec~lon 827 prov!::leg 

t!1at nothing in t he new .:..aw r.~ay be construed t.o provide ar:y 

by .:.aw. : ·his i::~portan~ cavc.'at has beer: inc?uded ::.r. a r.ew 

secticn L~\3.9:>7, enr;it::.ed "Classified i:J.fcrmat.:.on." 

o\JJ['l'IU\: 1111~ IS ·\ I IJ'o;tll)f.'\'TlAL. l>t:U8f.ll>.ll\'f'. 4NII PRf·Ot:f'ISIO,Al. l> •. fl:i'\~~ II('OI'lSlTIO"' 
RH:IL·\TIO':o> S\'-l[\1 00(1\I['T. PROlHTt:ll f'ltl)\1 l'\lTII(IIU:H:O f)J~IOMR[ PIRSI·\"T 10 1m: 
tRH.00\1 Ot I'.OK\HTIO' .\( J \'I> OJ Itt~ t.t:GAI. \1 fltfiiiiTlf.S. TillS DOC! '1£.'1 SH.\I.L '01 lit. 
01~1 ktRt TF'O Ill ISIOF. -\( lltoRtlt:l> ~~I f: \1 \1\1'(; I IIA''H.!'> ""ITIIOI T Tilt: PRIOR ·\t'PRO\ \1 m ·\ 
Rt:I'RESF.NT A 11\'[ Ot' Tilt. Of.t't' 'o;Sf. ,\(QliSITION II[(;[ LA JIO"S S\SU:\1, If' YOl ll..o.\ t Rf.C't' IH 0 JltlS 
OOfnn::-H ll'ot t 'HROR. YOl !I-Ii\\' -.oT Kt.A!), !'OP\'. J>JSTHifll' n:. OR l St. fliJ. t>OCt \'I[N I OR lNt'OR\1.\ I HI" 
('O'TAI'o;[() 1'11UU'.I'. ft R1'11f.R\IOR£, \'Ol' \'II'H 1~1\l[flf,\TELY "IHIH nn·. Sf.,UHt II\' RU'LY ['\lo\11 . IlK 
UIIU.lt \IJ'"!> 11'0 TH£' Ut.U:T[. OR llt:MRO\ JilL ( 'OI'It:s Ot nn: OO< l'\1.:0\1'. 
----- ..:\.'-\ 0~ 19N 0£ T!IIS llO('t \I[I'H \II Sl < 0' t..\1' 111~.1!,~'-":loo,_.O._. --------
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The clause prescribed at DFARS 203.970 is 252.203 -7002, 

Requirement to Inform Employees of Whistleblower Rights. The 

proposed rule would amend the clause to apply to subcontractors 

the specific requirement to inform employees in writing of their 

whistleblower rights. In addition, the written notification of 

employee whistleblower rights and protections would be required 

in the predominant native language of the workforce. 

III . Executi ve Orders 12866 and 13563 

Execut i ve Orders (E.O.sl 12866 and 13563 direct agencies to 

assess all costs and benefits of available regulatory 

alternatives and, if regulation is necessary, to se l ect 

regulatory approaches that maximize net benefits (including 

potential economic, environmental, public health and safety 

effects, distributive impacts, and equity). E.O. 13563 

emphasizes the importance of quantifying both costs and 

benefits. of reducing costs, of harmonizing rules. and of 

promoting flexibil ity. This is a significant regulatory action 

and, therefore, was subject to review under section 6(b) of E.O. 

12866. Regulatory Planning and Review, dated September 30, 1993. 

This rule is not a major rule under 5 U.S.C. 804. 

c\ Ut:-110\ Jill-. I\ \ CONUIH'li '\L DEI.I BI:.RAT I\E. A.'<;O PRE-DlCIS IO\ '\L Dff" 'l ACQliSITIO\ 
II.FCI LAT I0 \ '1 ''~TJ\1 ()()(I \1[,1 , PKOTl Cit::O . R0 \1 I l'oAl'THORI7t. D OIS( I OSI'Rl 1'1 K~l A!'T TO Till 
tRU00\1 Ot 1\tOR\1 4 riO\ A(T \\0 0 111E R U .C ,L .\l TIIOIUTI ES. Jill!> DO<.P1 t:::O.l Mll\1 1. \OT Ill 
01\T RIB\TfD OlfT'IDt \ l: TIIORin 0 Rl L[\14KI\C < 11'\ \'<;[ LS ~ITIIOl I Til E PRIOR M'PR0\ .-\1 Of' 1\ 
Rtl'tH ~f.\11\TI\'l: (It Ill£ Oft(\' t A(Qli~ITIO\ RI:.Cil\TIO~S S\STI:.\1. I~ \ Ot 111\\t Rt O IVt. O Til l~ 
00C\"IE~ l 'li ERROR. \ Ol \11\'1- '01 MUD. COP\ . I)LqRIBl'TE. OR I <:~ Til~ ()()(I \lt \ 1 OR 1\•0R\IniO'i 
CONTAI\t:O Tilt Rt 1\, .. lltTif£R \IORl. \ 0 1 \1l 'ST l\1\fElll '\l EL\ :\OTIF\ 1 m ~l \Ot.R 8 \ lltl' l \ ~'\lA II 0 11 
OTHLR '\tF.AN!> A"'O lllt. :O. l>fl FH OK lit!ITRO'\> 1\LI. ('()PI ES OF Tilt 00(11\lt\T 
____ __,A._,'S..,_\~IlJ, Sl!$11f!liiOI! (It 1111!, !)()Cl \lLNl \H }'T CO'TAI:O. 1111~ tt.c:non. 
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IV. Regulatory Flexibility Act 

Don does not expect this proposed n• le to have a signi.t ic:ilr.t 

eco~o~~c .:.mpart o~ a s~bs:a~:.:.al ~~~~er of s mall entities within 

the meaning of the Regulatory Flexit-i li~y Act. '; ;J.S.C. 6 ': : , et 

s eq . . because thP rule n~ilher changes the substance of cont~ac: 

or sa :ic~:at~on p~oced~res ~~ po:ic~es nor creates a 

whistleblo...,er protection tor con;:.ra ctor e!!:p:o~·e~;"s. 

prou:ct:i.ons cutre:-~tly exist, a nd this c ase .... 111 only clatify 

co~trac:c~s· r:~h:s a~d ~~~ remed~e~ available Lo their 

employees. However, an initial regulatory !'lexibi.:.i:y a:1<1.:.ys .:..s 

has been per!"ort.'.ed and ls ~\l;nmarized as follows: 

!)oJ is p~upos ~~~g ~o a!!:e:!ci the DFARS to i mpl ,.,.ment amendmenls to 

Ll1e existing protections tor contractor wn;..sc.l~b l ower employees 

o.s a res·..:lt ot am~ndmcnts made by sec:t ~or. s2·1 o t the Nat iona l 

De le:-~se A·Jt:,o:-~ zation Ar.·t (N"JAA I !'or F isc3.l Y~· ar :FYI 2~1·~. 

Scnion 827 o t the NOAA tor FY 20 1 ~ a mended 10 ll .S.C. 2~::9 ar.d 

:'.: :J.S.C. :<. .'l 24 !k). Sectio:-t 827 c:1a r:ges a::::-e applicable Lo DoD 

d.:1d NASA . Eadt age~cy wi i 1 arr.e:1d :. •_ s FA..~ s::pp 1 e~e:1t to 

inc-orpora te these provis ions . Th1s !RFA perta1r.s o:t::.y :o t.his 

~Fi•RS p::::-oposeci rule. D1!s r~:e propuses to make revisions to 

,\llt':lo l!IIS · 1111" I~ \ COSUI.l~. Sll\1 .. Ot:L!8FR-\ll\'t .. 1\SO l'KE OEC '!~IO'i~L DffE""· .\CQt' ISITIOS 
RF.(;tii.ATIOS~ S\!ITf" 1)0('1 \lt:,T. I'ROlt.<."U:D HWM l 'NAt"l'HQMI1.J-:0 lll~ "f .O~t:Mt: rt MSI A "'T T<l lilt. 
tRFf.OCl\1 ()~ l'tOH"o\TI(l' 1\(, 1\Stl lllllt:ll LI:C.AI. 1\lliiOHilU:~. li!IS 0(l('t1Mf.:'41 SIIAI !. '0T lit. 
OISTN!Bl n:o 01 r,.mt ·\I'TIIOK!I.l:() Kll.f.\1AKISC ('11\S-.f.LS WITHOI ' l ' rUE PMIOII ,\PPK(l\'AI. OF A 
II[I'IU,,.t. '<l A TIH' Ot rm. Ot:t £!li St \C '(,)I'I!\ITIO' IIH;l•L \liON~ SYSH. \I. n \ 'OL1 u .... \f. llf.n:J\'ED 1'111:-
110<"1 ~n:'T IS UIIIOR, \01 ~~~\ '01 Ill \II. COP\. Ol,.lllllll'H. OR l!-1 Tilt l>0Cl1Mr"'1 1111 l't0R\HTI0' 
('()Nl'.o.INT.O TII£11F.IN. t'llRlllt.K\10111 .. \Ol \llST J\1\1101-\TU.\ ' '100Tlr\ lilt St ... Ot.K II\ Mt.l'l \ l\J~It 011 
<HI!.:!! ""'f.ANS 1\NO lllFN DE!.F.H ()It Ol~IRO\' o\1.1 C'O I'It.s OF THt OO<'l \11'"'1. 
______ 1\_S_LQ!,~IIU!llif(ON Of !Ill~ p0Cl'"lf.'IOJ 'o!ll~T ('01\ol\IS 1111" I £GFNO. 
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S;Jbpar: 203.9, "Wh.i!;t lcblower Proteclior.s for Cor:cracLor 

tiling and i nves~ igat H:g comp:a ints, :-cmedies, <1nd the 

prescrip:. .ion for t!"lr. <;:a"Jse ill DFARS ::o:-:2. 2C3 '70C2, ew~i: led 

"RCCJI.':_rement LO Infc::-m Employees ':J: w:1istleblower Rights." 

Tt:e ru:e wi ll app ly co all entiL.cs, srr.alJ as we:. J as 

: arse, at the prime- <:t::-nr.:ract and s~.:bcn11:.r3.ct. lE>ve:.. 

not al.!. em:i t:es wi 1 J have il s:.tuat.i.on occu:- :.hat requ:.res an 

G: ver. r.J:a-:. a 

whist:eblo wer employee t.1ay 'NOrk for any size hus:.ness, the 

i~pact o~ s~a :l businesses is direc~ly associated with Lhe 

number ot whistlebluwers ·• ~r::p:oys. There is r.o way -:.o p redict. 

!..his n;;rr.ber '..n adv.::tnce. Ho 'Ncver, a small entjty co;;ld be 

impacted by a w.h1st.lE'blower ('r.:pioyef' ci:::Jer as a Government 

pr:T<e contractor or subcontractor. 1 n addition, tl':e impact on 

iilt e~r.:.:.ty is direc~ ~1' re:.a:.ed :.:::: :.!':t< se:::-.:.ousnt!SS of t.~!t> al:egcd 

'Nt"ongdoing. 

Tl::ere ar.:~ nc repr-rt.i:-.g rt•quire!T.ents associ .:~ ted w:.t!-:. repor:in-:; 

ot :he wrongdo:ng as stated ~r. the proposed rule. A firm 

accused ot re:alia~ing agai11S~ an employee 'Nhis t leblowe r is 

•\"ITt::~")IIJ~ · fill~ I~ .\ C'O\"I'IOE:\TIAI.. u~:J.IIIt:I!A11H:. A:\0 PRf.-llH'ISIO:\,H DHPiSt: ACQl"I~ITJO:\ 
RH;t 1.:\IIO'S S\~Tt:YI IJ(K:I.iMl'1 . PKOTH' H 'Il ~R0:-1 I 'AI HtOKIUO UISCJ.OSI R~ Pl MSl "NT TO Till: 
t MHOO~l OF I'HIR\JATIO'- o\C"f A '-U OliiHt t.t:Co\1. .\I TltOIUTtt:S. 1111!. OOU. \1~.-. r !-)HI. I. '0T liE 
OlSTRllll H.O 01 TSJO•. .\l li!UMIZEO Ml l.t \J <\i.;I'C C:HA ''ELS ~ ITIIOI T Tilt. I'M 111M APPMO\ AI 01' A 
IU.PK[St::\l"ArtVt. Ot l"H£ Ot.H:'S • . A( 'QIIISIIIO ... K[(;ti,\IIO'S S\SH\1. H \Ol• lt\H: IU:C£1\' tll tillS 
llOC'l ;\lt::\1' I~ t.MK()M. YOt \1A\ ..;oT IlEAl>. nii'Y. IIIStMII!t·t•:. OM liSt. 1111-: I>()CI ~U .... l OM l ... fOKM.\110:\ 
f"(J'I;T AINEO lllfREI"(, fl IH"IItRYIORI\. VOl' 'I'll s1· IYIYJt:UJ.\ tn.v "(()Tif\ 'I tit·. s•::-;o~:H IIY ll.f.Pt Y t:!llAII. OR 
on .. :A ~lt:AI'oS \'\0 lilt:' Ot.u :n ; <IM OESI Mil\ Al.l. ('01•11.~ IIF HI£ 00( (1\1~::-.T. 
------"" OtSTIUil! lll~,!.li. OOCI \lt::\T \ll'SJ..il) ... T.i\~111Ut:<!.!;t"-'::oo!.!·o!..·------
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lik~ly cob~' r equ ired :o f urr.ish r.;.~mar; resou!"ccs J·.>c~rre:~~ at.:.c:: 

to disprove the accusation . This documentation, however, wo~:d 

only be required in the course o f an investi.gaL.on ul :. he 

accusd~ :on, not as a result of a contract clause. 

T!~~' r:;:e dces ~o~ d·..lp:.ic;;tt~, cve! l ap , or co rt[ licL wjth any 

o:.l!et Frder a :. :::-u~es. Beca~se :)~ the t e r::1s t:se d ~n the st a tute, 

DoD is unable to create a lterna tives, s~.:-:::h a s e XE""".p:.i:-.q s ma:: 

e ntitie s or establishinq a dollar th1·e s hold for ccve rage. 

Regard less of the size of the business, a whist l eb lo wc! e=ployee 

~~s: be pr~tec~ed from re t ali a tion by h.:.s/her employe r . 

Co:: ~:1v:.::es com~e:u::s ~rem small business ccncen1s and other 

.i.n::.etestf~d parties or. t!'le expected i:cpact cf th~s rc~le on s mall 

entities. 

DoD will also conside r comments from small en:it!es co~cerni~g 

:he exist ing regulations in subparts affected by this r ule in 

accorda<.ce w1tr. s U.S.~. 6:~ . :~terested part:~s mus t submit 

S;,.tc:t com:cer.ts separa~e:y a!:d shou!d c,;,.o:;e 5 lJ . S.C. 61::> (DFARS 

Ca s e 201J DO:O), in cor~espo~de~ce. 

v. Paperwork Reduction Act 

:\! It' 110'· I rrrs IS ~ l '0'- f [()t.:O.ll 4 I • Ot'l lllt:Ro\'1 IV~.. A"D PRJ ·DH ISIO:.OAI . IU:H :'iSt: AC'Ql ISliiQI'i 
MHO\ I \1 10''\ W<\TI'.\1 I>()( U.U' I. PROHC Ill) JKO~t I 'AliTHOIU/.t 0 DISI'I.OSI•K~· Pl'RSliA 'iT T O I Ht. 
HtU:oo~ o• 1'-fOR\IAliO' \( 1 4'-ll UlllfR I U;AI. ·\llHORiliES. !IllS ()()('lo'IU.'l SHALL '-'01' 1:1 1:. 
DIS'IRIBllt'f) (JITSIDE AI THOR!Z£0 Rl 1 t'>1:\l.:l't; C'IIA"'EI.S IAitiiUII liU PM!OM .:\PPRO\'Al OF:\ 
l(t;PMI-'SJ.,IAII\'1-' OF 'I If[ DEH .,'it <\1 (,II r-.1!10" REGll HIOI'oS ~\,lt.\1, It Hll' llo\Vf' RF:C '£1\'V.l> llllS 
f)()('( \U.'I " f.MROM. \Ot \H\ "'01 Rt .\0. < 01'\. OISTR!B\ Tf. OR t ~( I Itt [)()( l 'fE''T OR 1'-'fORMAllC>' 
C'()NI AINt:O TH£Rf.IN. ll Rllf ERMOKt , \01 1\11°'01 I\1\U' OI.-\TEl \ r.OliH lilt ,t..,Dt.R 8\ Mt'Pl.\ EM .. II ().M 
ur·m.R Mf:ANS A'-0 THE' OH[!f OR OF.SIK()\ \1 .1 COPIES Of lilt DO( I \1£'•1 
______ ,\'o\' OISTRIRI !!ON j!LI' lll:> I!OC I ~1t.'-'T '11\!H C'O"l,\l!'t 1111~.,__._1_.,[('-';-"t:,_,N!!O·~--------
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-

o.dciL.i.O.J3.J !(''{I . 

. ) . c: . l c., 

Li9t of Subjects in 48 CFR Parts 203 and 252 

Manuel Quinones, 

\ll_t2!.!!.!~o 11!1' I~ ~ (O,HDf.,TL\L. DEL!Bfll\TIH, \'ll !'IH-Il!<hiO'IL llflf''f \IQ\I,ITIO' 
!<H.! I Ill!>'' '''1111 POII\1f'T. I'ROTH'TFrl Hl0\1 ''" lllOIU/fll lli"IO'<IH 1'11<'1 I'>T TO TIIF 
II< I· Ill<"! l)t ''H>I\11 IT 10' \( T 1'-fl OTIIFR I FG II \I fiiORIIII'> II II' l!<l< I \1t 'T ~II ILl '0T BF 
IH"I<IIUIHJ <HI,II>f. \IJIIO!<Jl.ED lllli\HK"G f'll\''f.l·' \.\1111011 lflf 1'1<101< ·\PPR0\11 01 I 
RII'I<I"'''Tf\1, Ot THE DEFE-.SF \(Qli'ITIO'< RF(,li\IHI'' ~\,Jrll If Hll IIIII llHII\'Hl Jill' 
IJO( I IH"l '' Ul!WR. \0\ ~1\\ '0T RF\fl, I_OPY. lli,IRII\1 H. 01< I'' lllf 10011-.H'<l OR r-.HH!IHIION 

10'1·11'\11> lllf.IUI' l·lllJHFRI10Rt-.Y0tl\1iSTI~1,1Eili~TI.I.\1'<0111·\ llfl. '''l>fl< Ill RFPU Fl!.\11 OR 
Olllf R Ml '"' 1'>11 lilt.' IJI.I.t.l f. OR DEST!lO~ \II I OPTF~ Of lllf_ IHH I \H' I 
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Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Signed By: 

Quinones, Manuel Mr OSD ATL 
Wednesday, July 03, 2013 4:40 PM 
Murphy, Meredith K Ms OSD A TL 
Quinones, Manuel MrOSD ATL; Stewart, Kortnee R Ms OSD ATL 
FW: DFARS whistleblower rule-- Case 2013-D010, Enhancement of Contractor 
Employees Whistleblower Protections 
130702 ofpp 2013-D010 DFARS text (p) revised 070113.doc; 130702 ofpp 2013-DOlO 

FRN (pl revised 070113.dof 
l(b)(6) 

Please see the attached file for additional edits from OFPP. 

If these are acceptable to DOD, we can place the case in fina l vetting. 

-----Original Message----

From: Wise, Julia 
Sent: Tuesday, July 02, 2013 6:06 PM 
To:Seehra,Jasmeet 
Cc: FN-OMB-DFAR Rules; Wong, Ray 
Subject: RE: [)FAR$ whistleblower rule --Case 2013-0010, Enhancement of Contractor Employees Whistleblower 
Protections 

Yes, there a number of additional changes that should be made as we suggest so the case can be approved. Please see 

the edits in the attached documents. 

-----Original Message----
From: Seehra, Jasmeet 
Sent: Monday, July 01, 2013 4:48 PM 
To: Wise, Julia; Wong, Ray; Quinones, Manuel Mr OSD ATL 

Cc: FN-OMB-DFAR Rules 
Subject: DFARS whistleblower rule-- Case 2013-0013 

Thanks. 

Julia and Ray-- any other edits? 

We're in the middle of the publishing cycle for the spring re.gulatory agenda so I will probably email you tomorrow once 

the name change and deletion of files is completed. Timing slows down a bit in the last phases of publishing. 

-----Original Message-----
From: Quinones, Manuel Mr OSD ATL ~(b)(G) 
Sent: Monday, July 01, 2013 4:38PM 'L---------.....1 
To: Seehra, Jasmeet; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL 

Cc: FN-OMB-DFAR Rules; Wise, Julia; Wong, Ray 
Subject: RE: DFARS whistleblower rule --Case 2013-0013 



Jasmeet, 

We accept the case title name change. Attached is the latest version with recommended name change using baseline 
uploaded into ROCIS. That version had been agreed-upon by OFPP. 

I will contact Patricia ad Morgan to take care of the name change. 

Please contact me for any questions of if you need anything else. 

V/r, 

-----Original Message-----

From: Seeh ra, Jasmeet ~lm::::a::i~lt~d(~b=-)(6':::')~---------__J 
Sent: Monday, July 01, 2013 4:03 PM 
To: Quinones, Manuel Mr OSD ATL; Stewart, Kortnee R Ms OSD ATL; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-DFAR Rules; Wise, Julia; Wong, Ray 
Subject: DFARS whistleblower rule-- Case 2013-D013 

A couple of things on this case. 

Per Julia's email below we need to change the title of this case. I'll have our program manager for rocis take care of it on 
this side-· you will not be able change the title of a rule currently under review. Please check in with Patricia Topping's 
staff -· Morgan Park who tends to take care of the unified agenda for DOD will need to note this for the fall agenda 
submission to OMB. 

Julia has revised the FRN and text (see attached}. Please run this through your chop chain. Assuming you are ok with 
these changes, you can re-submit the files when I let you know the older ones (uploaded on 6/25) have been removed 
and the title change is completed. 

-----Original Message----
From: Wise, Julia 

Sent: Thursday, June 27, 2013 6:50PM 
To: Seehra, Jasmeet 
Cc: Wong, Ray 
Subject: RE: DFARS whistleblower rule-- Case 2013-D013 THE CASE NUMBER IS DFARS Case 2013-DOlO (use these 

attachments 

Hi Jasmeet, 

Here is the revised FRN and text for the DFAR5 Case 2013-D010, Enhancement of Contractor Whistle blower Protections. 
We changed the titles in both documents, but please ensure that the title of the case is changed from "Enhancement of 
Contractor Whistleblower Protections" to "Enhancement of Contractor Employee Whistleblower Protections." 

Thanks, 

Julia 
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DFARS Case 2013-DOIO 
Enhancement of Contractor Employees Whistlehlower Protections 

Proposed Rule 

PART 203-IMPROPER BUSINESS PRACTICES AND PERSONAL 
CONFLICTS OF INTEREST 

• • • • • 
SUBPART 203.9---WHISTLEBLOWER PROTECTIONS FOR 

CONTRACTOR EMPLOYEES 

203.900 Scope of subpart. 

[ (a) }This subpart implements 10 U.S.C. 2409 as amended by (s)Section 846 of 
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181)[,] 
afld (s)Section 842 of the National Defense Authorization Act for Fiscal Year 2009 
(Pub. L. 110-41 7)[, and Section 827 of the National Defense Authorization Act 
for Fiscal Year 2013 (Pub. L. 112-239)}. tis a licable in lieu of. rather .. ....... . 
than as a su lement to FAR sub art 3. . .................................................... .. , .. 

t 
( (b) This subpart does not apply to any element of the intelligence ·· 
community, as defined in section 3(4) of the National Security Act of 1947 
(50 U.S. C. 401(a)(4)). This subpart does not apply to any disclosure made · 
by an employee of a contractor or subcontractor of an element of the 
intelligence community if such disclosure-

(1) Relates to an activity or an element ofet' t.be intelligence 
comm.unity; or 

(2) Was discovered during contract or subcontract services provided to 
an element of the intelligence community. 

203.901 Defin.itions. 

As used in this subpar't-

AITENI!ON: THIS IS A COHfiOENTIAL, DEUBERATIV£, AND f'RE..OECISIONAl OErtNS£ ACQUISITIO'N RtGULATIONS SYSTEM DOCUMENT, 
PROT£CTtO FROM UNAtmiOIIIZfO DISClOSURE PURSUAHT TO TH£ fREEDOM OF INfORMATION ACT ANO OTHER lEGAl AIITHORITIES. 
THIS DOCUMENT SKAll NOT If DISTI\IIIUT£0 Ounltlf AIITHORIZ.ED RUL.EMA.ICING CHANNELS WITHOIIT TliE PRIOR APPROVALOFA 
REPRfUNTATlVf OFTliE OEF£NSf ACQUISmoN REGUlATIONS SYST(M, If YOU H.AVE RECEIVED THIS OOCUMENT IN ERIIOII. YOU MAY NOT 
READ, COP\', OISTfiiBIIIt, OR US£ THE DOCUMUIT OR INFORMATlON CONTAINED TllfREIN. fURTHER'MORt, YOU MUST IMMEDIATELY 
NOTIFY THE SENDER IIY RfptY EMAil OR OTliER MEANS AND THEN DElfT£ OR 0£STROY All COPIES OF Tllf DOCUMENT. 

AN\' otST!!!IUnON Of THIS DOCUMENT MUST CONTAIN THIS LEG~D. 
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"Abuse of authority," as used in this subpart, means an arbitrary and 
capricious exercise of authority that is inconsistent with the mission of 
DoD or tbe successful performance of a DoD contract. 

"Rem·isal." see DFARS 203.903(1), Policy.) 

203.903 Policy. 
The fellewiRg f!eli:ey &flpliee te DaD ioetee:El ehhe fleliey at FAR 3.903: 

.ill_ - flH Policy. ] 10 U.S.C. 2409 prohibits oontractors [or subcontractors 
)from discharging, demoting, or otherwise discriminating against an 
employee as a reprisal for disclosing, to any of the fellewiRg entities[ listed 
at paragraph (2) of this section), information that the employee 
reasonably believes is evidence of gross mismanagement of a DoD contract, a 
gross waste of DoD funds, [an abuse of authority relating to a DoD 
contract, }a substantial and specific danger to public health or safety, or a 
violation of law[, rule, or regulation] related to a DoD contract (including 
the competition for or negotiation of a contract~(. Such reprisal is 
prohibited even if it is undertaken at the request of an executive 
branch official, unless the request takes the form of a non-
discretionary directive and is within the authority of the executive 
branch official making the ~equestl:. . ... . .................................. _______________ ... -

(i) The use of the term "contractors" shall mean "contractors and · -.. 
-

lsubcontractor!!l."l ................. ____ ....................... __________ ............. , -· . . 

(2) Entities to whom disclosure may be made] 

(i) A Membex of Congress or a representative of a committee of Congress. 

Hi) A rei,*Peeestative ef a eemmittee ef CeogPeee. 

(iii) An Inspector General that receives funding from or has ovenight over 
contracts awarded for or on behalf of DoD. 

(i[ii)llll) The Government Accountability Office .. 

([i)v) A DoD employee responsible for contract oversight or management. 

AnEIITIO!!: THIS IS A CONF\DE!t11AL, DELI&EIIATIV£, A!!D PR£-O(CISIONAL DEFENSE ACQUISmON REGULAllONS sYST(M DOCUMENT, 
PROTICTID FROM UNAVTHOtUZfD DISClOSURE PURSUANT TO THE fllt:EOOM Of INFORMATION ACT AND OTHER lfGAl AUTliORITIES. 
THIS DOCUMENT SHAll NOT liE DISTRIIIUTID OVTSIDE AIJTHORIZED RUlEMAIONG CIIAHHEI.S WITHOUT THE PRIOR APPROIIAlOF A 
REPRESENTATIVE Of tHE D£l'E!!SE ACQUISITION REGULATIONS sYS'ItM. If YOU HAVE At:CEIVED THIS DOCUMENT IN ERIIOM, YOU MAY NOT 
R!AD, COl'\', D'ISTRIIIl'lt, OR USE THE DOCUMENT OR lllfORMATlON CONTAINED TMEit£1N. FURTHEJIMOR£, YOU MUST IMMEDIATElY 
NOllFY THE SENDEit 8Y ltEPlY EMAIL OR OtHER MEANS AND THEN DElm OR DESTROY All COPIES OF THE DOCUMEI'O'. 

ANY OISTRIIUDON OF THIS DOCUM£111' MUST CONT AJN tHIS LEGEND. 

Page 2of7 

Formatted: Numbered+ Level: 1 + 
Numbering Style: 1, 2, 3, .. + Start at: 1 + 
Allgnme11t: Left + Allgoed at 0.25" + Indent 
at: o.s· 

Comment [w2]: Add'llast sentence duplicative 
of 203.906(4). Retain here, and delete duplicate at 
203.906(4). 

Formatted: Numbered + Level: 1 + 
Numbering Style: i, ii, iii, ... + Start at: 1 + 
Alignment: Left + Aligned at: 0. 75" + Indent 
at: 1.25" 

Comment [w3] : Make •contractor" mean 
•contractor and subcontractor" to avoid need to 
add •subcontractor" throughout subpatt. 

II 



(vi) An authorized official of &n~the Department of Justice( or 
other law enforcement agency). 

[(vii) A court or grand jury. 

(viii) A management official or other employee of the contractor or 
subcontractor who has the responsibility to investigate, discover, or 
address misconduct.] 

[(3) Disclosure clarified. An employee who initiates or provides 
evidence of contractor or subcontractor misconduct in any judicial or 
administrative proceeding relating to waste, fraud, or abuse on a DoD 
contract shall be deemed to have made a disclosure.) 

(3(4)) [Contracting officer action.s. )A contracting officer who receives a 
complaint of reprisal of the type described in paragraph (1) of this section shall 
forward it to legal counsel or to the appropriate party in accordance with agency 
procedures. 

203.904 Procedures for filing complaints. 

[(a) An.y employee of a contractor or subcontractor who believes that he 
or she has been dischanz:ed. demoted. or otherwise discriminated against 
contrary to the policy in 203.903 may file a complaint with tbe Inspector 

General of the Deoartment ofiDefenseageoey !hat «!:~!ftJ:ded !h~ ~~Dlft~M· .... <: Comment [w4]: IOusc2.cQ9(bltll 

(b) The complaint shall be sined and shall contain
(1) The name of the contractor; 
(2) The contract number. if known; if not. a description reasonably 

sufficient to identify tbe contract(s) involved; 
(3) The substantial violation of law giving rise to the disclosure; 
(4) The nature of the disclosure giving rise to the discriminatory act, 

including the party to whom the information was disclosed; and 
(6) The specific nature and date of the reprisal. 

(e) ]Io aaditieo. te she ereeed'=IPE!S at FAR 3.994. any eeotraeter em!')layee whe 
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agaiast eont:FGl'Y to the J)oliey in 203.903 may file a eomJ)laiat with the DoD 
Iasfleeto:F f<;eaera( . .. ... ... _________________ ..... . .. . . 

203.905 Procedures for investigating complaints. 

The following preeeEhuee apply &e DeD iaetead ehhe preeed\lree at FA& 3.909: 

(1) [Un.less t)~be [DoD Inspector General makes a determination that 
the complaint is frivolous, fails to allege a violation of the prohibition in 
203.903(1), or has been previously addressed in another Federal or State 
judicial or administrative proceeding initiated by the complainant, the 
]DoD Inspector General will make a determma~B as te wJ:telheP a eempl&iat i.e 
lri•,•olowe or merite fw.theF investigatiea(e the complaint) . 

(2) If the DoD Inspector General determines that a complaint merits further 
investigation, the DoD Inspector General will-

(i) Notify the complainant, the contractor alleged to have committed the 
violation, and the head of the agency; 

(ii) Conduct an investigation; and 

(iii) Provide a written report of findings to the complainant, the contractor 
alleged to have committed the violation, and the head of the agency. 

(3) The DoD Inspector General-

(i) Will determine that the complaint is frivolous or will submit the report 
addressed in paragraph (2) of this section within 180 days after receiving the 
comp taint; and 

(ii) If unable to submit a report within 180 days, will submit the report 
within the additional time period (, up to 180 days, as agreed upon with the 
complainant] &e whiea the pereen ewemitting the eemplaint ag:Feeel . ..._ ________ _ ..... ---

[(4) Tbe DoD Inspector General may not respond to any inquiry or 
disclose any information from or ahout any person alleging the reprisal, 
except to the extent that. such response or disclosure i~r-
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(i) Made with the consent of the person alleging reprisal; 

(ii) Made in accordance with 5 U.S. C. 552a (the Freedom of 
Information Act) or as required hy any other applicable Federal law; or 

(iii) Necessary to conduct an investigation of the alleged reprisal. 

(5) A complaint may not be brought under 10 U.S.C. 2409 as 
implemented by DFARS subpart 203.9~his seetien !mor~-~!!~~--tJ~!'ee yean 
after the date on which the alleged reprisal took place. 

(6) The legal burden of proof specified at paragraph (e) of 5 U .S.C. 1221, 
Individual Right of Action in Certain Reprisal Cases) ift-sball be 
controlling for the purposes of any investigation conducted by the DoD 
Inspector General, decision by the head of an agency, or judicial or 
administrative proceeding to determine whether prohibited 
discrimination bas occurred.) 

203.906 Remedies. 

(1) Not later than 30 days after receiving a DoD Inspector General report in 
accordance with 203.905, the head ofthe ageru:y-

---+t(i)J-Sl;( s}hall determine whether sufficient basis exists to conclude that the 
contractor has subjected one of its employees to a reprisal as prohibited by 203.903; 
and [shall take one or more of the following actions! 

(i) Order the contractor to take affirmative action to abate the 
reprisal. 

(ii) Order the contractor to reinstate the person to the position that 
the person held before the reprisal. together with compensatory 
damages (including back pay), employment bene·fits, and other 
terms and conditions of employment that would apply to the 
person in that position ifthe reprisal bad not been taken. 

(iii) Order the contractor to pay tbe complainant an amount equal to 
the aggregate amount of all costs and expenses (including 
attorneys' fees and expert witnesses' fees) that were reasonably 
incurred by the complainant for. or in connection with , bringing 
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the complaint regarding the reprisal, as determined by the head 
of t.he agency.) 

@.Sha-Y-i.es\:le an oroeF Eienyiag relief-et~!l-ta*e-e~·e of tfie aetieas 
sooei;fie~ iA F.'\R 3.906(al. 

(2) If the head of the agency issues an order denying relief or has not issued an 
order within 210 days after the submission of the complaint or within 30 days after 
the expiration of an extension of time granted in accordance with 203.905(3)(ii), and 
there is no showing that such delay is due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all administrative 
remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity against the 
contractor to seek compensatory damages and other relief available under 10 U.S.C. 
2409 in the appropriate district court of the United States, which shall have 
jurisdiction over such an action without regard to the amount in controversy. Such 
an action shall, at the request of either party to the action, be tried by the court 
with a jury.( An action under this authority may not be broug.bt more than 
two years after the date on which remedies are deemed to have been 
exhausted.) 

(3) An Inspector General determination and an agency head order denying relief 
under paragraph (2) of this section shall be admissible in evidence in any de novo 
action at law or equity brought pursuant to 10 U.S.C. 2409~.... .. . ................. .... ~ 

((4) Reprisal is prehibit.ed1 eve& if it is u.BdeFtakea at tdle requ.est el a 
DeD eP t\dmi~ci&lr-ttnless the Fellu-est tftltes the farm efa 
&eadiset'eU&&Il:Fy dil'eetiw.·e ODd-is-w-ithin the aathaFity ef the DeD-61' 
AdministPatieu effieia:l maki~~~ ..................................................... , 

(5) The rights and remedies provided for in this subpart may not be 
waived by any agreement, policy, form, or condition ot employment. 

203.907 Classified information. 

As provided in section 827{h) oftbe National Defense Authorization Act 
f()r Fiscal Year 2013, nothing in this coverage provides any rights to 

ArrENTION; THIS IS A C.ONFID£NTIAL, DELIBERATIVE, AND PRE·DECJSIONAl DEFEN.Sf ACQUISITION REGUlATIONS SYSTEM DOCUMENT, 
PROTECT£0 FIIOM UNAiffiiORilfD DI5C1QSURE PURSUANT TO THE FRUOOM OF INFORMATION ACT AND OTHER LEGAl AUTHORITIES. 
THiS DOCUMENT SAAll NOT BE DISTRJIIJTU) OUTSIDE AUTHORIZED RULEMAICING CHANNELS WITKOUT TilE PRIOR APPAOVAlOFA 
REPRESENTATIVE OF THE DEfENSE ACQUISITION REGUlATIONS SYSTEM. IF YOU HAVE RECEIVED l'liiS DOCUMENT IN ERIIOR. YOU MAY NOT 
lllAD, COPY, O!STRIIUl't. OR USf THE DOCUMENT OR INFORMATION CONTAINED 1'li£R£lN. fURl'liERMORE, YOU MUST IMMEOIAmY 
NOnFV l'li£ SENDER BY REPlY EMAIL OR Ol'liER MEANS ANO THEN DElETE OR DESTROY All COf'IES Of l'liE DOCUMENT. 

AHY DISTIIIIUTtON Of l'liiS DOCUMENT MU$1 CONTAIN THIS lEGEND. 

Page 6of7 

' 

Comment (w9): What about 10""' 2409 (c)I4J 
ore! (S) "'""lor<ement? (...,FAR 3.907-6(d) al>d 
(e))77? 

NEED TO .0.00 PARAGRAPH oo ..,forU""'I't. 10 USC 
2409(t)(4) and (SJ. It ls .,..._,tlycowtr11d by FAll 
3 907·6(dlan<l !tl whidl will NO lONGER be 
o~blc to DOD !tkle 10 .ncliH) with fAR 
implement.t•on of •nh•naod wl\iotlotb'-er 
pt'Otections. 

\. P&tnment of ~ro'¥U•o, tQ .. enfon:ement 
..... • re<.ommended to be pen of "'medoeo ""' ltlltute • 

I Com-nt (wlO]: Oupbt~>~e <11 polcy 
ft<llf<tiOO"t, 203.903. ~ltt.e 



disclose classified information not otherwise provided by law te diselese 
elassified iafepmatiea.) 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of 
Whistleblowe.r Rights, in all solicitations and contracts. 

* * ••• 

PART 252- SOLICITATION PROVISIONS AND CONTRACT CLAUSES 

••• * * 

252.203-7002 Requirement to Inform Employees of' Whistle blower Rigbb. 
As prescribed in 203.970, use the following clause: 

REQUIREMENT TO INFORM EMPWYEES OF WHJSTLEBWWER RIGHTS 
(.JAN 2009(DATE)) 

[a] This contT8Ct and employees working on tltis contract will be subject to the 
enhanced rontractor emplovee whistleblower prot~tioM at 10 U .S.C. 2409 at~ amendt>d 
by section 827 of the National Defense Authorization Act for Fiscal Year 2013 {Pub. L. 
112·239) and the imPlementing regulation~ at DFAR..<) 20!3}1._. ____________ .. 

lhl.!~~.9R!}~F.~~r apa~ il.tK~F~.!~-~!!l.P.~'?Y.~~-~-~ri~b .~~.H!~.P.-!"~~.<?~J:i.~~~-~t~~~tY~.~ 
language or the workforce,) of employee whistleblower rights and protections under 
10 U.S. C. 2409, as described in [s)Subpart 203.9 of the Defense Federal Acquisition 
RE-gulation Supplement. 

~ The Contractor shall include tbe substance of this clause, including 
this paragraph (b), in all subcontracts.] 

(End of clause) 

~ ....... ...... -........................................................... . . ~ 
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60 day• after date of publication in the PBDBRAL RBQISTBR], to 

be considered in the formation of a final rule. 

AODRBSSBS : Submit comments identified by DFARS case 2013-0010, 

using any of the following methods: 

o Regulations.gov: htt2://www.regulations.gov . Submit 

commencs via the Federal eRulemaking portal by entering •oFARS 

case 2013-0010• under the heading ftEnter keyword or In• and , 

selecting •search . • Select the link •submit a Comment• that 

corresponds with •oFARS Case 2013-DOlO.• Follow the 

instructions provided at the •submit a Comment" screen. Please 

include your name, company name (if any}, and "OFARS case 2013-

OOlOH on your attached document. 

o E-mail: d~ars®osd.mil . Include DFARS Case 2013-0010 in the 

subject line of the message. 

o Fax: 571-372- 6094. 

o Hail : Defense Acquieition Regulations System, Attn: Ms. 

Meredith Murphy, OUSO(AT&L}OPAP/DARS, Room 38855, 3060 Defense 

Pentagon, washington, DC 20301- 3060. 

Comments received generally will be posted without change to 

htto://www.regulations.gov, including any personal information 
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provided. To confirm receipt of yo~r comment(s), please check 

www. r egulations .gov, approximately two to three days after 

submission to verify posting (except allow 30 days for posting 

of comments submitted by mail). 

FOR FURTHER INFORMATION CONTACT: Ms. Meredith Murphy, Defense 

Acquisition Regulations System, OUSD(AT&L)DPAP/DARS, Room 38855, 

3060 Defense Pentagon, Washington, DC 20301-3060. Telephone 

571-372-6098; facsimile S71-372-610l.n 

SUPPLEMENTARY INFORMATION: 

I. Background 

l'he Natief2al :Elefease Al:ltherisatiea Aet fer Fieeal Year 41913 

(Pl:lS. L. 1Hl ~39, ef2aeteEl J:a:e~:~ary 01, 1913) eflaeteEl en.'laaeeEl 

whiet:leblm~er flreteetieftf! fer ee:etraeter a:ea el:l:beeatraeter 

emf3leyeee i:e separate, bl:lt parallel, eeetieae of N:Elhl\ fer titles 

10 ana H a!Je:eeiee, respeeth•ely. 'Pftese eftha:eeea ... ·A:istleelo\,'er 

preteetie:es are beia! implemented by twe DFARS (fer title 10 

a!eneies) a:eEl t\•~ FAR (fer ti tle 41 a!eaeiee) eases which are 

iaaepeaaeat, bl:lt parallel, lfl:llemakiB!B beeal:lee of eeme miaor 

aiffere:eees i:e the operatiea:s ef the \:I::AElerlyi:e!J !statutes! . ................ ,.,..,. 
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DoD is proposing to amend the DFARS to implement a policy 

enhancing the whistleblower protections for contractor employees 

as modified by section 827 (except paragraph (g)) of the 

National Defense Authori zation Act for Fisca l Year 2013 (Pub. L. 

112-239, enacted January 2, 2013). Section 827, entitled 

~Enhancement of Whistleblower Protections for Contractor 

Employees , ~ made extensive changes to 10 u.s.c. 2409, entitled 

~contractor employees: protection from reprisal or disclosure of 

amended paragr aph (k) of 10 U.S.C. 2324, entit l ed "Allowabl e 

costs under defense contracte,H will be addressed under a 

s eparate DFARS case. 

The National Defense Aut horization Act for Fiscal Year 2013 

(Pub. L. 112-239, enac~ed January 2 , 1013) enacted enhanced 

whistleblower protec t ions f o r con~ractor and subcontractor 

employees in separate , but parallel , sections of NOAA for tit l es 

a nd two FAR (for title 41 a enc ies) cases which are 
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independent, but parallel, rulemakings because of s ome mi 

differences in the o erations of the underl in 

~Paragraph (g) of section 827, which amended paragraph (k) ~. 

of 10 U.S.C. 2324 is being addressed in DFARS Case 2013~0022, 

Allowability of Legal Costs for Whistleblower Proceedings. 

Section 827 of the NDAA for FV 2013 created a standalone statute 

for DoD that is not dependent on the FAR coverage. The DoD 

contractor whistleblower rules are based on an independent 

statute that applies only to Title 10 agencies. 

Section 828, ~Pilot PErogram for ~nhancement of G£ontractor 

[employee ~histleblowerl PErotection& from reprisal for 

disclosure of certain li.nfona.ticn!.~ ~f the NDAA for. FY 2 Ql.J .. ~.!J.l .. _ 

be implemented in the FAR, see FAR Case 2013-015. Section 828 

establishes a four-year npilot program" to provide enhanced 

whistleblower protections for employees of civilian agency 

contractors and subcontractors and suspend the effectiveness of 

41 U.S.C. 4705, "Protection of contractor employees from 

reprisal for disclosure of certain information,~ and its 

implementing regulations at~ee ef FAR 3.901 through 3.906. The 
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F,AR will also incorporate sections 827 (g) and 828 (d) of the NDAA 

for FY 2013 (Pub. L. 112-239). 

Section 827(g) amends 10 u.s.c. 2324(k}, "Allowable coste 

under defense lcontracts] . .:_ ... ~!L~ .. H~~ .. l!~~;.r..!~-~9.;.~~~--~~~.(~L ........... -1·{ ~l!!l!a..t-llllt•_..., 
amende 41 u.s.c. 4310, "Proceedings cost not allowable," to 

address legal costs incurred by a contractor in connection with 

a proceeding commenced by a contractor employee submitting a 

complaint under the applicable whistleblower statute~ (10 

U.S. C. 24 09 or 41 U.S. C. 14 7121_, .!~~~~~~.Y.~J.Y.L: .... ~.~~--.f:'~ .. f~~~-------·-----1 ·{ e-.-t(M)I,..,.._--,. .. ......., 

2013-017, entitled Allowability of Legal Costs for Whistleblower 

Proceedings. 

II. Discussion 

The current FAR address whistleblower protections T.Ae e~FreAt 

FAR aelEireeaee t.Aie s\tbj eet whist leele\ter preteet ieAs 

for contractor employees lat! . ~~P.~f~_}_:.~! ... ~.D:d ___ t.h~ .. !?~!?::unique 

rules are contained in DFARS subpart 203.9, entitled 

•Wbistleblower Protections for Contractor Employees." DFARS 

subpart 203.9 implements 10 U.S.C. 2409, as amended, and is 

applicable in lieu of , rather than as a supplement to, FAR 

isubpartl 3. 9 . ... 'fh~ __ s.':l.l?P.~-~-~-- ~.<?~~rs t he . .P9.l~_<;:.Y.t .. P.~.<?.~~-~!J.J;'~~ F.C!F .. 
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f il inq and inves tigating c: or:;pl~! :1ts, re:redies, a:-:d t !~e 

presc-rlpt.i.on for the clause at !JFARS 252.2C3·70C2, er.'.it.:ed 

"Rcqtli rement to Inform Employees of Whist:!.eblower Rig!1t s." 

A. Section 827 changes to 10 U.S.C. 2409. Section 827 

~ev:sed 1~ u .S. C. 2 4C9 as ~o~lvws: 

( a / \1: Ame~ded gro~nds ~or d~s~:os~re. 

(a } (2) Amended persons and tmdi es to whom c:sc las :.. :e co:.; : d 

result in repr isal . 

<al D 1 {1\l: Provided a definition of who is deemed to have made 

a dis:-:os~.;re , see 203.9011 \). 

!a: {1) (31: Added p roh:.i:J:'..:..i <':l cl'Jair.st rep:::-isal even if 

undertaken a: req~es: o~ a ~o2 or Ad~!~ist.rat!0r.. 

(b) ( 1 J : Provide d an additional tas:.s 0:1 which ~l~e ::.spec:o::: 

Gene:1al may determine not Lo investigate. 

,b) t2: (B): Provided a I<::porling timeframe for any addit ional 

F€!~Od ~Or investiga:ion. 

( b ) ( 1): Provided spec!::~ exempt:'..or.s tc the p:oh i bi tion against 

disc :osure of ir.format ior: flP'T" o :::- abo:.;1: a:-.y pC't·sor: a lleg ing the 

!epri sa 1. 

(b l ( 'I ) : Added a three yecu Lime l imit for bri r;g i :tg u. -;o,..p:..ai:-~::.. 

-'lil'f!()' · TillS IS 4 l'0'fr0E'TI41.. flt:LlBF.RATJn:. -''0 PRE·DH"J~\0'-\L DHE,SF. .>.CQt:ISiriO~ 
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(c) (1) (B): Modified the types of damages that may be ordered. 

(c) (2): Created a two-year time limit from bringing an action 

if remedies have been denied or after remedies are deemed to 

have been exhausted. 

(c) (4): Expanded on the types of relief that may be granted 

when a person fails to comply with an order for relief. 

{C) {5): Clarified that filing an appeal generally may not be 

grounds for staying enforcement of the order. 

(c) (6) : Stated the legal burden of proof to be used. 

{c) (7) : Prohibited any waiver of the rights and remedies in the 

statute. 

(d) Added a new requirement to notify employees of their rights 

and remedies. 

(e): Created an exemption for elements of the intelligence 

community. 

(g) (6): Added a definition of "abuse of authority.,. 

Additionally, since 10 O.S.C . 2409 was partially implemented in 

FAR subpart 3 . 9 and DFARS 203.903 prior to the NOAA FY 2013 

amendments, and the NOAA FY 2013 implementing regulations at FAR 

3.9 states that it does not implement 10 u.s.c. 2409, some 
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sections of the FAR must now be implemented in the DFARS so that 

all of 10 u.s.c. 2409, as amended, is completely implemented in 

B. P:roposed Changes to DPARS 

The statutory changes to 10 u.s.c. 2409 made by section 927 

are proposed to be implemented in DFARS subpart 203.9. The 

statutory changes to 10 u.s.c. 2324(k) made by section 827 are 

being implemented separately in DFARS case 2013-0022, 

Allowability of Legal Costs for Whistleblower Proceedings. 

The proposed rule would amend DF.ARS 203.900, Scope of subpart, 

to add a reference to section 827 and to implement the exclusion 

of the intelligence community from applicability of the subpart. 

The definition~£ 

DFARS 203.901, Definitions. 

Minimal amendments are proposed tor DFARS 203.903, Policy. 

The applicability of the subpart would be expanded to include 

violations of rule or regulation and abuse of authority relating 

to a DoD contract. The entities covered would be expanded to 

include other law enforcement agencies, a court or grand jury, 
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ar:d certai.n cont racL<..~r· or s~Jbcontractor· management oftici.als o.r 

employees. =~ addit icn. t~e ~reposed r~a~ges tc thi.s SQCtio~ 

wo:1:d i:1.cl.:Jde a clar i t lca::.ion o: what L:onst.:.~utes a 

"disclos~re ." 

CFARS 2 03 .904 is "Jncha~gcd hy ~r.e proposed ru:.e. CFA~S 

203.YC5 ~s p roposed ~o be a~cr.ded to address spcc~!ic rcaso:1.s 

to:- which the Do;) I:-~spector G•::r.era~ wo~..o::.d be :ust.:.fied i:1 :-.o~ 

invcs tigat:r.q a comp l a int o! discrim:!ldtior. or reprisal, add 

::>oD Inspector Gener-a 1 could t<~spo!'ld to ar.y ir:q-Jir·y or disclose 

i!.fo:rma:ior: dbo~t a1leged r C'pr.:..sal. 

-:t:e Yemr.dies a:: IJF'ARS 203.906 are proposed to l::e amended to 

pr<)~ibit 1cprisa : . add a ~ime :imi: for bri:-~g~r:g ar. ac:.ion, ar:d 

stale that the rig~ts ar.d t e med:es provided in CFARS sucpart 

2C' 3 . 9 ca:mot be wa i v<~d. Paragraph (hi of section 821 provides 

~hac :-:otr.i:.g ir. en~ new :..aw !':'e]' be <'or:str~ed ~.c ;-rovide d!.y 

rights to disclose c;.assifind inf o rma.Lior: noL othen.r isP. provided 

l:y :aw. ·:·ras :m:=-or::ar.c caveat has bC'c~ i:-:cluncd ::-. a r:cw 

s ection ~~03.907, e :1titled "C:a!;s.:fied ir::ormation . ~ 
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subpart 203.9, ~whistleblower Protections for Contractor 

Employees.H The subpart covers the policy, procedures for 

filing and investigating complaints, remedies, and the 

prescription for the clause at DFARS 252.203-7002, entitled 

-Requirement to Inform Employees of Whistleblower Rights.H 

The rule will apply to all entities, small as well as 

large, at the prime contract and subcontract level. However, 

not all entities will have a situation occur that requires an 

employee to use the whistleblower provisions. Given that a 

whistleblower employee may work for any s ize business, t he 

impact on small businesses is directly associated with the 

number of whistleblowers it employs. There is no way to predict 

this number in advance. However, a small entity could be 

impacted by a whistleblower employee either as a Government 

prime contractor or subcontractor. In addition, the impact on 

an entity is directly related to the seriousness of the alleged 

wrongdoing. 

There are no reporting requirements associated wi t h reporting 

of the wrongdoing as stated in the proposed rule. A firm 

accused of retaliating against an employee whistleblower is 
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The rule does not contain any information collection 

additional requirements that require the approval of the Office 

of Management and Budget under the Paperwork Reduction Act (44 

u.s.c. chapter 35). 

Liet of Subject• in 48 CPR Parte 203 and 252 

Government procurement . 

ll&nuel Quinonee, 

Editor, Defense Acquisition Regulations System . 
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.__ 
Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Cc: 
Subject: 

Attachments: 

Signed By~ 

FYI. 

--Original Message---

Quinones, Manuel Mr OSO A TL 
Monday, April15, 2013 5:19PM 
Murphy, Meredith K Ms OSO ATL 
Williams, Amy, Ms. 050-ATL 
FW: OOJ comments on OFARS Case 2013-0010 --Enhancement of Contractor 
Whistleblower Protections 
2013-010 (P) OIRA 041513 Cmts & Responses.docx; 2013-0010 OFARS text (p) OIRA 
reyised 041513 doc 

l(b)(6) 

From: Quinones, Manuel Mr 050 ATL 
Sent: Monday, April15, 2013 5:18 PM 
To: 'Seehra, Jasmeet' 
Cc: FN-OMB-DFAR Rules 

Subject: RE: DOJ comments on DFARS Case 2013-D010 --Enhancement of Contractor Whistleblower Protections 

Ms Seehra, 

Please find attached the matrix with DoD's responses to comments from the National Courts arid the associated revised 
draft DFARS proposed rule. 

Please contact me for any questions or if you need additional information. 

V/r, 

Manny Quinones 
l(b)(6) I 

-----Original Message-----
From: Seehra, Jasmeet ~(b)(G) 
Sent: Tuesday, April 09, 2013 21-:-=oo:-1 ':::"PM:-:-----------' 

To: Quinones, Manuel Mr OSD All; Williams, Amy, Ms, OSD-ATL 
Cc: FN-OMB-DFAR Rules; Wise, Julia; Hinchman, Robert (OLP) 
Subject: DOJ comments on DFARS Case 2013-0010 -- Enhancement of Contractor Whistleblower Protections 

National Courts offers the following comments about the proposed DFARS: 

(1) 10 USC 2409(a), as amended, provides that an agency may not take 
action in reprisal for a variety of activities, including disclosure of "a substantial and specific danger to public health or 
safety." The new implementing regulation, however, at section 203.901, states that "reprisal means discharging, 
demoting, or otherwise discriminating against an employee for disclosing that the employee reasonably believes is 
evidence of gross mismanagement, gross waste, an abuse of authority, or a violation of law, rule, or regulation related 
to a DoD contract!' 

1 



• 
Thus, the regulation is narrower tha~he statute in that it does not include the ~vision of the statute pertaining to "a 

substantial and specific danger to public health or safety," and it is unclear whether that language was omitted from the 
regulation inadvertently or intentionally. 

(2) The statute, as amended, expressly applies to employees of 
contractors or subcontractors. The proposed implementing regulations, however, do not consistently reference 
subcontractors and may lead to confusion. First, section 203.904, which retains its pre-amendment language, states 
that "any contractor employee who believes he or she has been discharged, demoted, or otherwise discriminated 

against contrary to the policy in 203 903 may file a complaint with the DoD Inspector General." It may be appropriate to 
add the words "or subcontractor" to this provision, because the regulation referenced, 203.903, applies to employees of 
subcontractors. 

Second, section 203.905 retains language requiring the DoD Inspector General, upon determining that a complaint 
merits further investigation, to notify and provide a written report to the "complainant, the contractor alleged to have 
committed the violation, and the head of the agency." Again, it may be appropriate to add the words "or subcontractor" 
to this subsection. 

Third, the remedies provision of the regulation, section 203.906, retains language potentially implying that the remedies 

provided by the statute do not apply to subcontractors. The language states, in pertinent part, that "the head of the 
agency ... [s]hall determine whether sufficient basis exists to conclude that the contractor has subjected one of its 
employees to a reprisal as prohibited by 203.903 .. 

" If the remedies were also intended to apply to subcontractors, the regulation should reference subcontractors. 

Finally, the proposed rule indicates that contract clause 252.203-7002 is to be amended to require contract clauses 
mandating that subcontractors "inform employees in writing of their whistleblower 
rights." See Proposed Rule at p. 7. The new clause states: 

(a) The Contractor shall inform its employees in writing, in 
the predominant native language of the workforce, of employee whistleblower rights and protections under 10 U.S.C. 
2409, as described in subpart 203.9 of the Defense Federal Acquisition Regulation Supplement. 

(b) The Contractor shall include the substance of this 
clause, including this paragraph (b), in all subcontracts. 

2 



Murphy, Meredith K Ms OSD ATL 

from: Woodward, Noell DlA CIV GENERAL COUNSEL I(b)(G) 
Tuesday, February OS, 2013 12:46 PM ....._ _______ ___. Sent: 

To: Murphy, Meredith K Ms OSD ATL 
• Subject: RE: Draft Proposed Rule, DFARS Case 2013-DOlO, Enhancement of Contractor 

Whistleblower Protections 

Meredith, 

I don't have any comments. 

Noell. Woodward, Associate General Counsel 
l(b)(6) 

----Original Message---

From: Murphy, Meredith K Ms OSD ATL ..,.[m;.:.:a:..:.:il'-="tol9.(-b)_(6_l _______ ...J 

Sent: Tuesday, February OS, 2013 11:51 AM 
To: Vogt, Robert; Ross, Sandra, Ms, 050-ATL; Rivest, Mark A COL MIL USA OTJAGI(b)(G) 
Woodward, NoelL DlA CIV GENERAL COUNSEL '------------' 

Subject: RE: Draft Proposed Rule, OFARS Case 2013-D010, Enhancement of Contractor Whistle blower Protections 

Thanks. I'll take care of it. 
Regards, 
Meredith 

----Original Message--
From: Vogt, Robert 
Sent: Tuesday, February OS, 2013 11:43 AM 

To: Murphy, Meredith K Ms OSD ATL; Ross, Sandra, Ms. OSD-ATL; Rivest, Mark A COL MIL USA OTJAG 
l<b)(6) I 
Subject : RE : Draft Proposed Rule, OFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

Meredith, 

On page 3 of the third attachment showing the draft proposed rule under "SUPPLEMENTARY INFORMATION:", I. 
Background, I recommend changing first sentence to read: 

"DoD is proposing to revise the DFARS to implement a policy enhancing the whistle blower protections for contractor ... " 

Other than that, f concur with submission of the proposed rule for consideration by the OAR Council. 

Thanks, 

Bob Vogt 
Associate Counsel 
DCMA Contract Integrity Center (CIC) 
carson Office 

l(b)(6) 

1 
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" 
CONFIDENTIALITY NOTICE: This email originates from the DCMA Office of General Counsel. It may contain Information 
protected from disclosure by the attorney-client, attorney work product, or other privilege. It may also contain 
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or 

other laws. It is intended solely for the use of the recipient for a specific purpose. Oo not forward or otherwise 
distribute this message without prior authorization from the Office of Counsel. 

A ITORNEY WORK PRODUCT /COMMUNICATION 

--Original Message--
From: Murphy, Meredith K Ms 050 ATL 
Sent: Friday, February 01, 2013 6:20AM 
To: Ross. Sandra. Ms, OSD-ATL: Vogt. Robert: Rivest. Mark A COL M IL USA OTJAd (b)(S) 

l(b)(6) I • ...... ______ _, 
Subj ect: Draft Proposed Rule, DFARS Case 2013-DOlO, Enhancement of Contractor Whistleblower Protections 

Noel, you were not able to participate in the Committee telecom and haven't submitted comments on this case to date. 
Please let me know if you want your name listed as a participant on this case. 

SUSPENSE: Tuesday, February 4, 2013, noon 

Please review the attached materials and provide me with your comments or concurrence Nl T than noon on Tuesday, 

2/4. 
There shouldn't be any surprises in the materials, but if there are, let me know because they were inadvertent. 

Thanks again to all who participated in yesterday's telecom. 

Regards, 
Meredith 
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!:!!!,rehy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 

Subject: 

Meredith, 

Vogt. Robert 
Tuesday. February 05, 2013 11:43 AM 
Murphy. Meredith K Ms OSD A TL: Ross. Sandra. Ms. 050-ATLj Rivest, Mark A COL MIL 

l(b)(6) I 
RE: Draft Proposed Rule. DFARS Case 2013-0010, Enhancement of Contractor 
Whistleblower Protections 

On page 3 of the third attachment showing the draft proposed rule under "SUPPLEMENTARY INFORMATION:", I. 
Background, I recommend changing first sentence to read: 

"DoD is proposing to revise the DFARS to implement a policy enhancing the whistleblower protections for contractor ... 1' 

Other than that, I concur with submission of the proposed rule for consideration by the DAR CounciL 

Thanks, 

Bob Vogt 
Associate Counsel 
DCMA Contract Integrity Center (CIC) 
Carson Office 

l(b)(6) I 
CONFIDENTIALITY NOTICE: This email originates from the DCMA Office of General Counsel. It may contain information 
protected from disclosure by the attorney-client, attorney work product, or other privilege. It may also contain 
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or 
other laws. It is intended solely for the use of the recipient for a specific purpose. Do not forward or otherwise 
distribute this message without prior authorization from the Office of Counsel. 

AITORNEY WORK PRODUCT/COMMUNICATION 

-----Origina I Message····· 
From: Murphy, Meredith K Ms OSD ATL 
Sent: Friday, February 01, 2013 6:20AM 
: a · Ross Sandra M s OSD-AI I ·\/apt Robert · Bjyest Mark A COL MIL USA OTJA~(b)(6) tb)(6) I .._ ______ _, 
Subject: Draft Proposed Rule, DFARS Case 2013·D010, Enhancement of Contractor Whistleblower Protections 

Noel, you were not able to participate in the Committee telecom and haven't submitted comments on this case to date. 
Please let me know if you want your name listed as a participant on this case. 

SUSPENSE: Tuesday, February 4, 2013, noon 



• - _, 
Please review the attached materials and provide me with your comments or concurrence NLT than noon on Tuesday, 
2/4. 
There shouldn't be any surprises in the materials, but if there are, let me know because they were inadvertent 

Thanks again to all who participated in yesterday's telecom. 

Regards, 

Meredith 

2 



.Murphy, Meredith K Ms OSD ATL 

From: 
Sent: 
To: 
Subject: 

Rivest, Mark A CIV (US'-J(b-)(_6l _______ __, 

Wednesday, January 30, 2013 4:14 PM 
Murphy, Meredith K Ms OSD A TL 
Accepted: DFARS Case 2013·0010, Enhancement of Contractor Whistleblower 
Protections (UNCLASSIFIED) 

1 
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Murphy, Meredith K Ms OSD ATl 

From: 
Sent; 
To: 

Vogt, Robertl(b)(S) 
Monday, Janu._a_ry_2'="l8~, ~2~01=""'3:""'7~:04~P=-=M-:---' 

Murphy, Meredith K Ms OSO A TL 
Subject: RE: OFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 

Meredith, 

I noticed several revisions that you may wish to make to the final draft. 

First, under the 5th attachment, entitled "OFARS Case 2013-0010, Enhancement of Contractor Whistleblower 
Protections, Proposed Rule", on page 3 under subparagraph (1) below "203.905 Procedures for investigating 
complaints'\ I inserted a '\ " (comma) after word "frivolous .. in second line and deleted the word "or" that is immediately 
after the word "frivolous". 

Secondly, it looked like there was an extra space in the fourth line of this subparagraph between words "judicial" and 
"or". If so, you may wish to delete. 

Third, at top of page 5 in this 5th attachment, it reads "(6) The legal burden of proof specified at 5 U.S.C. 1221(e)". I 
reviewed 5 U.S.C. 1221(e) but it is unclear as to what is meant by the term "legal burden of proof' and we may wish to 
clarify. 

In the 6th attachment containing as the top line "(Billing Code 5001-08-P)", the letter "e" in the word "Enhancement" 
should be capitalized in the fifth line under the section entitled "1. Background". 

Thanks, 

Bob Vogt 
Associate Counsel 
OCMA Contract Integrity Center (CIC) 
Carson Office 

l(b)(6 ) 

CONFIDENTIALITY NOTICE: This email originates from the OCMA Office of General Counsel. It may contain information 
protected from disclosure by the attorney-client, attorney work product, or other privilege. It may also contain 
sensitive, proprietary, or other information prohibited or exempt from disclosure by the Privacy Act of 1974, FOIA, or 
other laws. It is intended solely for the use of the recipient for a specific purpose. Do not forward or otherwise 
distribute this message without prior authorization from the Office of Counsel. 

ATTORNEY WORK PRODUCT/COMMUNICATION 

---Original Message-----
From: Murphy, Meredith K Ms OSO ATl 
Sent: Thursday, January 2.4, 2013 11:49 AM 

1 
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-. 
To; Ross, Sandra, Ms, OSD-A TL; vo:t'Robert; 'noel(b)(S) « I Rivest, Mark A COL 
MIL USA OTJAQ(b)(6) I '-----------------1 
Subject: DFARS Case 2013-0010, Enhancement of Contractor Whistleblower Protections 
Importance: High 

You are the current members of the DFARS Debarment, Suspension, and Business Ethics Committee. We are working 
with the Navy and Air Force DARC members to replace the members from their Service who have recently left/retired. 

In the meantime, the National Defense Authorization Act for Fiscal Year 2013, enacted January 2, 2013, as Public Law 

112-239, included a section 827 entitled "Enhancement of Whistleblower Protections for Contractor Employees." 
Section 827 modified 10 U.S.C. 2409 and 10 U.S.C. 2324. I'm attaching copies of section 827 and marked-up copies of 
the two Title 10 provisions. Also referenced in section 827 is the legal burden of proof cited in 5 U.S.C. 1221(e), so that 
provision of the law is also attached. 

As the default chair of the committee, I've tried to make your lives easier by drafting (with the help of Sandy Ross, 
DPAP/CPIC) DFARS text to implement section 827. I've created a cross-walk so that you can quickly see what from 
section 827 is covered where in the draft DFARS and the few sections of the new law that I think should go into the FAR 
(and where they should be placed). Nothing about this is sacred; it's just a draft to kick things off. Please review the 
attached materials and draft FRN in preparation for a conference call committee meeting next THURSDAY, JANUARY 
31st. 

Please let me know by return e-mail or telephone call whether you will be available for a conference call next Thursday 

and, if so, whether the morning or afternoon is preferred. Once I've heard back from you all, I'll set up a conference call
in number. Of course, you are always welcome to come in person to the OARS offices at the Mark Center in Alexandria 
(strangely, most people aren't keen on doing that). 

Also, please send in any comments to all of the committee members to facilitate communication. 

Thanks for your help on this important case. 

Regards, 
Meredith Murphy 
OUSD/AT&l 
DPAPIDABS 

l(b)(6) 
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52.203-15 Whistleblower Protections Under the American Recovery and Reinvestment Act of 
2009. 

As prescribed in 3.907-7, use the following clause: 

WHISTLE BLOWER PROTECTIONS UNDER THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 
(JUNE 2010) 

(a} The Contractor shall post notice of employees rights and remedies for whistleblower protections 

provided under section 1553 of the American Recovery and Reinvestment Act of 2009 (Pub. l. 111-5) 

(Recovery Act). 

(b) The Contractor shall include the substance of this clause, including this paragraph (b), in all 

subcontracts that are funded in whole or in part with Recovery Act funds. 

(End of clause} 

-
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SUBPART 203.9-WIDSTLEBLOWER PROTECTIONS FOR CONTRACTOR 
E~PLOYEES 

j (Added January IS, 2009) 

; 203.900 Scope of subpart. 

~ ';Z 1 ( o..) This subpart implements 10 U.S.C. 2409 as amended by jection 846 of the National 
Ft : Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181) ~~tion 842 ofthe 
'SO J ~ J National Defense Authorization Act for Fiscal Year 2009 (Pub. L. >110-4 I 'I{' t.'! '62. 

7 
"fl '1-L.o.. 

<;;<::>~ ~ 203.903 Policy. ~J)M\ '\ f"# ZD ~ 
~ .q-1 f4The following policy applies to DoD instead of the policy at FAR 3.903: ( ~~ l l~-
"-.) ~ !5 &>!.. ~~ ~ 
ff.l ~ ~ 1 (I) 10 U.S.C. 2409 prohibits contractor~om discharging, demoting, or 

r \H) ~ ] .i otherwise ·d. jsc. riminating against an employee as a rep.risaJ for disclosing, d ' f' to any of the following entities, infonnation that the employee reasonably , ~ ' i S ~ believes is evidence of gross mismanagement of a DoD contract, a gross ' 
~ ~ ~ waste of DoD funds a-substantial and specific danger to public health or 

f
9S ~ 6 ~ r1 safety, ~~a violatio4'~r l~~lated to a DoD con~ract (including the , • t~ ~I <l competttton for or ~ouatiOn of a contract): ~ rwh, <Y\. ~ 

I :Ji ~ j.: '" , (i)A~embero~; "t~o~-h, ~ :!) ~ 
} j ~ Ill ~ · j o (ii) A representative of a committee of Congress. 

"' J ~ d ~ (iii) An Inspector Gencr~t reeeh•es RiA~i&g iom er hitS 

~. ~ ~ 1 ~ i ::~G·:.::~:c:=:::~ehtifo~BeB. 
t .g i 1 ~s.. 9 

'-..1 . ~.~. l Q... - (v) A DoD employee responsible for contract oversight or 

~ ~;!{ '} 1 i management. 

a j ~ j . - o 3 ~ ~ (vi) An authorized official oh11 -y er the Department of 

~ 
~ ~ ~· -...; Justic.r;~ ~ QA.uJ ¥!0-~.._~ 
'~~-4 ~~ (ri.L,\ Q_ ~ ""'"' Q.\_~ • ~ 

~ 
'-C) (2) A contratting officer who recei~es a com ai . of reprisal of the type 

~ ·S described in para_graph (1} ~fthis ~tion s~an forward it to legal coWlSel 3 d ~ · t or to the appropnate party m accordance wtth agency procedures. 

r f 203.904 P'rocedures ror tiling complaints. 

Q) .'o l~) Q h~i ~ .. ~ ~ ~ Ea A 'i-t.L ~. ~ ~16v r ~~: .. ~ \.~<4-. ~ \'j)I\.LS.~,-+, ~.a·c.h. ,ctu~J ..-L 
.. ~ -0 
~ ~~~c:.t, 
~ 
.!) _. 



In addition to the procedures at FAR 3.904, any contractor employee who believes that he 
or she has been discharged, demoted, or otherwise discriminated against contrary to the 
policy in 203.903 may file a complaint with the DoD Inspector General. 

203.905 Procedures for ial'estigating complaiats. a "-~ ~ 
\S 'F"-

The following proce.dures apply to DoD in~tefof the procedw-es at FAR 3. 905: • n .1 ; 

~ ~lt~ -TD~ .. ~~dl)~ .( 

(1 )jh~spector General will Make a deter=mtRetion ~ te ·v .. hether a ~ 
~Rl~laiet is fr~ous or me+~ furtbeJ""investiga~~~~ j;t.!O ~!(l) 
(2) If the DoD Inspector General determines that a complaint merits ~ 
further investigation. the DoD lns~ctor General will- ~ '"'u.... 

(i) Notify the complainan~ the contractor alleged to have~ ~·l CT\.1 

committed the violation. and the head of the agency: ~ ~.t.d..t.c .. oD uz.... 
~- ~cuJJ~ 
~A,.~tL-0 
~~') 

(iii) Provide a Mitten report of findings to the complainant, the 

(ii) Conduct an investigation; and 

V" contractor alleged to have committed the violation, and the head of 
the agency. 

(3) The DoD Inspector General-

203.906 Remedies. 

(i) Will detennine that the complaint is frivolous or will submit the 
report addressed in paragraph (2) of this section within 180 days 
after receiving the complaint; and 

(ii) lf unable to submit a report within 180 days, will submit the 
report within the additional time perio~o which the person 
submitting the complaint agrees. , l.tf io \ f)O cl....tJ J 

(1) Not later than 30 days after receiving a DoD Inspector General report 
in accord81)ce with 203.905, the head of the agency-

(j) Shall determine whether sufficient hasis exists to conclude that 
the contractor has subjected one of its employees to a reprisal as 
prohibited by 203.903; and 

(ii) Shall issue an order denying relief or shall take one or more of 
the actions specified i~ AR 3.906(a). \ 
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(2) If the head of the agency issues an order denying relief or has not 
issued an order within 210 days after the submission of the complaint or 
within 30 days after the expiration of an extension of time granted in 
accordance with 203.905(3)(ii), and there is no showing that such delay is 
due to the bad faith of the complainant-

(i) The complainant shall be deemed to have exhausted all 
administrative remedies with respect to the complaint; and 

(ii) The complainant may bring a de novo action at law or equity 
against the contractor to seek compensatory damages and other 
relief available under 10 U.S.C. 2409 in the appropriate district 
court of the United States, which shall have jurisdiction over such 
an action without regard to the amount in controversy. Such an 
action shall, at the request of either party to the action, be tried by 
the court with a jury. 

(3) An Inspector General determination and an agency head order denying 
relief under paragraph (2) of this section shall be admissible in evidence in 
any de novo action at law or equity brought pursuant to 10 U.S.C. 2409(c). 

203.970 Contract clause. 

Use the clause at 252.203-7002, Requirement to Inform Employees of Whistle blower 
Rights, in all solicitations and contracts. 


