o, Case Th-98 - Advertising, Entertaimment and Interest Expense Cost
Principles. The Committee considered the proposed letter to Industry
attached to the Subcommittee report of 4 June 1976. Substantlive changes
to the letter were developed at the table to convey the concept to Industry
that the revised material is merely proposed changes for which comments
are requested for subsequent consideration by the Committee. Cha.nges'made
at the table were noted by those present. The proposed letter as revised

was approved for signature by the Chairman.
(23 June 1976)

AT CESSNTET T e

l. Miscellanecus Matters. Coples of the following materisl resulting
from prior Comuittee actions were provided to the Members for information.

X X ™ L

(B) Case TU-98 - Advertising, Entertainment and Imterest Expense
Cost Principles -« The Chairman's letter of 30 July 1976 to other Government
Agencies and Industry. (30 July 1976)

1. Case Tu-98 - Advertisi Entertainment and Interest Expense Cost
Principles. Copies of the comments received in response to the Chairman's
letter of 30 July 1976 were distributed to the Members. Additional copies
of the comments were provided to the Alternate DSA Policy Member for trans-
mittal to the Section XV, Part 2 Subcommittee for review and recommendations.
The Subcommittee will provide its rationale for acceptance or rejection of
the comments. The DSA Pollicy Member will prepare the Subcommitter assignment
and establish a reporting date after consultabion with the Subcommittee
Chaiyman. ’

Members of the Subcamittee are:

Army - Floyd King, DRCPP
Navy - Dennls Modesitt, NAVMAT
Alr Force - John H. Lynskey, AFSC-PMIO
John Keyes, AFSC-PMLO (Alternate Member)
DSA ~ George H. Strouse, DCAS-AFP, Chalrman
DCAA John W. Paulachsek
0SD Herbert Fisher, QASD (I&L) (Consultant)
James A. E. Wood, OASD (C) (Consultemt)
GSA - Frank Ven Lierde, Office of Audits (AWA) (Consultant)
ERDA Herbert B, Goodwin, (Consultant) :

(6 October 1976)

2. Case T4-98 - Advertising, Entertainment and Inmterest Expense Cost
Principles. Coples of the Subcommittee assignment of © October 1976, pre-
pared by the DSA Policy Member, were distributed to the Members for informa-
tion. A reporting date of 30 November 1976 is established. Copiles of the
CODSIA letter of 8 October 1976 were distributed to the Members. Additional
coples were provided to the Alterriste DSA Policy Member for transmittal to
the Section XV, Part 2 Subcommlttee Chairman, for consideration with the
other coments previously recelved under this case.

(13 October 1976)

T T . T

2, Casge 74-98 - Advertising, Entertainment and Interest
Expense Cost Principles. Coples of the Subcommittee report
of 24 January 1977 were distributred. Attached to the report
are revised Section XV, Part 2 changes resulting from the Sub-
committee's review of other Government Agencies and Industry
comments on the material developed under this case. The Com-
mittee agreed to consider the report at the meetings of
9/10 February.

(27 January 1977)



1. Case Th-98 - Advertising, Pntertainment and Interest Expense

Cost Principles.
Visitor - Mr. Herbert B. Goodwin, DCAA

The Committee considered the Subcommittee report of 18 February 1976.
The Alr Force Legal Member informed the Members of oral comments he had
recelved from the Alr Force Trial Attormey for the Boeing case concerning
the Subcommittee report and recommended that further action on this matter
be delayed until receipt of written comments in this regard. The Members
discussed the need for any changes to Section XV, particularly the pro-
posed Tab D to the Subcommittee report. The Subcommittee Chairman in-
formed the Members that the proposed coverage conforms to existing guid-
ance in the DCAA Mamizl., BSeveral alternate chenges were considered. It
wes agreed to accept the Air Force legal Member's recommendation to delay
further consideration of the case until the written Air Force comments
are submitted. The Committee will resume consideration of this case at
1100 hours on 15 April 1976.

(17 March 1976)

petn ga:sLe Th-%? - Advertising, Entertaimment and Interest Expense Cost

ciples. was agreed to reschedule this case for Committ -

s tgo 5 /29 hoetl oo ee considers
(8 April 1976)

Case Th-98 - Advertising, Entertaimment and Interest Expense Cost
Principles. Copies of an internal Air Force memorandum of 31 March 1976
were Egstribu’ced to the Members. The memorandum provides comments on the
Subcommittee report submitted under this case. This memorandum will be
considered with the other materizal already scheduled for consideration
under this case at the meetings of 28/29 April 1976.

(1% April 1976)

2. Case Th~98 - Advertising, Entertainment and Interest Expense

Cost Principles. The Committee considered the Subcommittee report of

18 February 1976 with the substitution of the alternate change to 15-205.1
(provided to the Members on 3 March 1976) for Tab A of the Subcommittee
report, and the Alr Force comments of 31 March 1976 on the Subcommittee
report. Tab D of the Subcommittee repcrt which proposed the establishment
of a new cost principle on Public Relstions cost was rejected. The addi-
tion of the words "whether or not additional capitel is raised" at the end
of the revised 15-205.23 was approved. The proposed changes to 15-205.1,
15-205.23, and 15-205.41, as revised by the Committee at the table (Tabs A,
‘B and C of the Subcommittee report of 18 February 1976), were approved for
submission to other Covermment Agencles and Industry for comment. The Sub-
committee Chairman is to prepare the proposed letter to Industry. The DSA
Policy Member will inform the Subcommittee Chalrmen of this assignment and
request submission to the Committee as soon as practicable, considering all

t tse
other current Subcommittee assignmen (Q April 1976)

1. Case Th-98 - Advertising, Entertaimment and Interest Expense Cost
Principles. Copies of the Subcommittee report of I June 1976 were dis-
tributed to the Members. Attached to the report is a proposed letter to
Industry requesting comments on the material developed under this case.
The6Committee agreed to consider the report at the meetings of 23/24 June
1976,

{10 June 1976)



Case Th-98 - Advertising, Entertainment and Interest Expense Cost

Administrator Por Procurement, NASA, were distributed to the Members.

} Principles. Copies of & letter of 2 October 1974 from the Assistant

Ty

The letter recommends that & case be established to review certain
Section XV, Part 2 cost principles, in view of the decision under ASBCA
Case No. 14370. The Committee referred this matter to the Section XV,
Part 2 Subcommittee for review and recommendation. The Subcommittee is

to submit & report by 15 February 1975.
Members of the Subcommittee are:

Army - David F. Calder, AMC
Navy Dennis Modesitt, NAVMAT

Air Force - James T. Brannan, AFSC-PPFN
DSA -~ Lauren D. Lampert, DCAS~AFP
DCAA - Herbert B. Goodwin, Chairman
0D - Charles E. Deardorff, OASD (I&L) (Consultant)

(16 October 19T4)

(R PR—— - "

Case Th-98 - Advertising, Entertainment and Interest Expense Cost
Principles. Copies of the Subcommittee report of 1Ffebruary 1976 were
distributed to the Members. The report includes proposed changes to
15-205.1, Advertising Costs; 15-205.23, Organization Costs; 15-205.41,
Taxes, together with a proposed new 15-205.50, Public Relatlions Costse.
The changes to exlsting cost principles and the publication of the new
cost principle on Public Relations Costs are submitted in response to a
recommendation received from NASA as a result of ASBCA Case No. 14370,
The case Involves a precedermnt -setting decision by the Board with regard
to a CPFF contract performed by the Boeing Company. The Committee agreed
to consider the report at 1100 hours on L March 1976.

(25 February 1976)

2, Case TL~98 - Advertising, Entertaimment and Interest Expense Cost

Principles.,
Vigitor - Mr. Herbert B. Goodwin, DCAA

The Committee considered the Subcommittee report of 18 February 1976, 1In
a general discussion of the Subcommittee report, the relationship of the
proposed changes to the Boelng and Aerojet General ASBCA cases was con-
gidered., An opinion was expressed that the revised changes would not
clarify DoD policy for the cost principles heing considered and that it
might be appropriate to close the case without action. The Subcommittee
Chalrman informed the Members that the proposed changes closely relate
to policies expressed in the DCAA Manual and that Members of the Subcom-
mittee considered the proposed changes necessary for the guidance of DoD
field operating personnel. The problems involved in determining whether
advertising costs are allowsble or not, even with the proposed changes,
were discussed in some detail. The Members and the Subcommittee Chairman
made a limited review of Tabs A through D attached to the Subcommittee
report. Tt was agreed that Tab A should be revised to delete the pro-
posed ¢ e to 15-205.1(a) and to insert a revised proposed change in
15-205.,1(c). The Air Force Legal Member requested that further con-
sideration of this case be delayed until the Air Force trial attorney
for the Boeing ASBCA case had an opportunity to review the Subcommittee
report and to submit his commentse. The Committee agreed with this recom-
mendation. As a result it was agreed to resume consideration of this
case at 1100 hours on 17 March 1976.

(3 March 1976)



» & :

1. Case 74-98 - Advertising, Entertlinment and Interest
Expense Cost Principles. The Committee considered the Sub-
committee report of 24 January 1977 and reviewed the attached
proposed changes to 15-205.1, 15-205.23, 15-205.41 and
15-205.17. The proposed change to 15-205.23 was revised to
insert "administrative costs of" before "short term borrowing
or working capital." The change to this cost principle, as
revised, together with the changes to the other attached cost
principles as submitted, were APPROVED FOR PRINT in a DPC.

CASE CLOSED
(9 February 1977)

e SN

4. Case 74-398 - Advertisin E ai N ‘
4-9¢ ntertainm ]
Expense Cost Princi les. The Chairman inform:gttEZdMéﬁgereSt
that he had received a mem i v

expressing serious concern with th
: r e changes approved u
this case, The Chairman is submitting a copypgf the D?gzgtor,
2:t2 resglt of this memorandum, it was agreed to delay ;ggTift.
matton of the changes approved under this case until the
ers raised by the Director, DCAA can be resolved.,

(24 February 1977)

l. Case Th-98 - Advertising, Entertai t and Interest Expense Cost
Principles., Copies of & memorandum of 3 M;;m§§ﬁ7 from Mr. Moed, GAGC
(Togistics), were distributed. The memorandum responds to the Chairman's
request for a review of the mabterial approved under this case and the DCAA
posifion on the changes set forth in & memorandum of 11 February 1977.
After an analysis of pertinent ASBCA cases and the intent of Public Law
87-144, the memorandum concludes with the indication that the proposed
changes appear to be consistent with the most recent intent of Congress
as expressed in Public Law 94-419. Matters for further Committee con-
sideration are noted. The Committee agreed to consider the memorandum

at the meetings of 18/19 May. .
—(5'}5”.%2?7) = £

3. Case 74-98 - Advertising, Entertaimment and Interest Expense .
Cost Principles. The Secretary distributed copies of the Chairman's
memorandum of 25 Februery 1977, to OAGC (Logigtics), together with
a copy of the DCAA memorandum of 11 February 1977, to the Members
for information and consideration with the material previously
distributed. The Committee reviewed the OAGC (Loglistics) and the
DCAA memorende and confirmed the previous decision to print the
revised material approved under this case. A response to the DCAA
memorandum of 11 February 1977, informing that agency of the Cammittee's
final action under this case, will be prepared by the Staff.

CASE RE-CLOSED
(18 May 1977)

SIS .-~ -
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18 Tebruary 1976
MEMORANDUM FOR CHAIRMAN, ASPR COMMITTER T B

SURBJECT: Case No. 74-98 - Advertising, Entertainwent and Interest
Expense Cost Principles

I. PROBLEM
To review the Part 2 provisions in light of the decision in ASBCA
Case No. 14370 to determine if revision or clarification of the affected

cost principles is warranted.

II1. RECOMMENDATIONS

A. That the following cost principles be revised as indicated in
the related TAB:

1. 15-205.1 (Advertising Costs) - TAB A
2. 15~205.23 (Organization Costs) — TAB B
3. 15-205.41(a){ii) (Taxes) - TAB C

B. That new cost principle 15-205.50 (Public Relations Costs), as
set forth in the attached TAB D, be added to Part 2.

III. DISCUSSION

A. Bsckground

In a letter, 2 October 1974, from the NASA Assistant Administrator
for Procurement to the ASPR Committee Chairman, reference was mad= to
ASBCA Case Wo. 14370. It was noted that, in this case, the Board had
rendered several important decisions concerning various cost principles.
Because of the precedent setting nature of certain aspects of the Board's
ruling, it was recommended that a case be established toc study the deci-
sion to determine whether the affected cost principles should be revised
or clarified. The Committee concurred in the recommendation and, on
16 October 1974, this task was assigned to this Subcommittee.

The appellant in the subject case was the Boeing Company. The
appeal involved a CPFT contract which was performed by the contractor
primarily during the year 1966.

The appeal involved a number of issues affecting the interpreta-
tion of certain Part 2 cost principles. These issues were grouped by the
Board according to the following classifications:

ERSUP ygé,i/ o
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SUBJECT: Case No. 74-98 - Advertising, Entertainment and Interest
Expense Cost Principles

(1) corporate, legal and accounting expense,
(ii) public relations expense,

(iii) business meeting expense and

(iv) dues expense.

A discussion of each of these issues is presented in the ensuing
narrative. ‘

B, Corporate, Legal and Accounting Expense

One of the more significant questions in this area concerned
expenses incident to the redemption of the contractor's convertible 4%
debenture bond issue, and the conversion of such bonds into the contrac-
tor's capital stock. Other major issues involved costs related to the
contractor's 2-for-1 stock split and legal fees incurred by Boeing in
conjunction with the negotiation of credit agreements with its bank.

1. Redemption and Conversicn of Bond Issue

. Costs incident to the redemption and conversion cof the
contractor's debentures primarily consisted of the federal stock issue
tax, the trustee's fees for handling the transaction and legal fees
incurred in defending against a suit brought by bondholders who failed
to exercise their conversion privilege on a timely basis.

The Government tcok exception to the stock issue tax on the
basis that it was proscribed by 15-205.41(a)(ii). This section provides
for the allowance of the cost of taxes except when the tax is incurred
"in connection with financing, refinancing or refunding operations." The
trustee's fees were disallowed by the Government on the basis that they
represented an intecgral part of the financing activity (i.e., original
bond issue) involved in raising capital in 1958; and, accordingly, were
unallowable pursuant to the provisions of 15-205.17 as a financing or
refinancing operation. Exception to the trustee's fees was also taken on
the grounds that the redemption and conversion constituted an unallowable
reorganization cost within the meaning of the term as used in 15-205.23.
The legal feeg incurred in defending against the bondholders' suit were
disallowed because they, too, were considered incident to a financing
operation, or a reorganization.

The Board allowed the cost of the stock issue tax under
15-205.41(a), holding that the taxes in question were not related to a
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SUBJECT: Case No. 74~98 -~ Advertising, Entertainment and Interest
Expense Cost Principles

financing, refinancing or refunding operation. The rationale for this
conclusion is set forth in the ensuing discussion.

The trustee's fees for handling the redemption and conversion
were allowed by the Board on the basis that the action represented neither
a financing or refinancing, nor a reorganization. The Board, in citing
Webster's definition of a "financing'' noted that it means raising or pro-
viding funds or capital, whereas refinancing means renewing or reorganizing
the financing, or providing capital afresh. In view of the fact that the
contractor's redemption and conversion exercise did not raise one cent of
capital, the Board concluded that it was not in the nature of a financing,
refinancing or other type of funding operation coming within the caveat
of 15-205.17, 15-205.23 or 15-205.41(a) (ii).

The Board did not accept the Government's argument that the
redemption and conversion constituted a reorganization. Although the
Government cited authoritative accounting literature to the effect that
a recrganization was a change in the financial structure of a corporation
resulting in alterations in the rights and interests of security holders,
the Board cited equally authoritative accounting proncuncements to the
effect that there is a distinction between a '"capiral adiustment" and a
"reorganization,'" with the former term meaning the modification of the
corporate capital structure without raising new capital, and the latter
term implying a serious corporate overhauling through legal procedure,
Within such broad parameters, the Board opined that the redemption and
conversion, in the instant case, could be held to be a capital adjustment,
rather than a reorganization.

With respect to the legal fees incurred in defending against
a bondholders' suit arising from the redemption and conversion, the Board
ruled that they must be allowed since the subject matter of the litiga-
tion was neither financing nor reorganization in nature.

2. Two-for-One Stock Split

: Costs related to the 2~for-1 stock split were questioned by
the Government, pursuant to 15-205.17, on the basis that they were incurred
for financing and refinancing operations. The Board did not agree that a
financing or refinancing was involved because the stock split did not

raise any capital; and the questioned costs were allowed. The Board was
also of the opinjion that the costs in question were expressly allowable
pursuant to 15-205.24, as a recurring financial expense. The final consid-
eration militating against the Government's position on this item was the
fact that the Government had previously allowed costs related to the con-
tractor's stock dividend payments in six of the years between 1952 and 1959.
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3. Negotiation of Bank Credit Agreements

The Board decision is somewhat wvague as to the reasons for
the Government's disallowance of contractor legal fees incurred in connec—
tion with the negotiation of its bank credit agreements. However, the
implication is that these costs were considered to have been expended for
financing and refinancing operations and, as such, unallowable under
15-205.17.

The Government's position was not sustained. The Board con-
strued financing and refinancing in this situation as being restricted to
raising the basic capital investment (i.e., net worth plus long term
liabilities) required by a firm to become functional over the long term;
as contrasted to the more immediate working capital needs of day to day
operations., The Board then concluded that the negotiation of recurring
bauk credit agreements was designed to raise working capital and, as such,
outside the purview of a financing or refinancing activity. Accordingly,
the legal fees in question were considered allowable costs; primarily
pursuant to the provisions of 15-205.31 (Professional and Consultant
Service Costs --—— Legal, Accounting, Engineering and Other).

C. Public Relations Lxpense

Public relations expense involved issues which, for the most
part, related to costs which were classified by Boeing into three troad
categories, i.e., 50th anniversary expense, news bureau expense and the
cost of the outside distribution of Boeing's monthly magazine.

Boeing's 50th anniversary observance costs included those
attributable to a company produced motion picture depicting how the con-
tractor got started, its development, and the people and products contri-
buting to such development. Also included in this category were the costs
of constructing an azuthentic version of the first airplane designed by
Boeing, and flying it to various parts of the country where the contrac-
tor's plants were located.

News bureau expenses primarily consisted of the costs of taking
pictures for customer airlines, supplying film clips to TV stations and
chartering aircraft from which to take photographs. Also included in this
category were the fees paid to representatives of foreign public relations
firms for purposes of maintaining press liaison, and distributing informa-
tion about Boeing to the news media.

Boeing's monthly magazine, the cost of distribution of which was
disallowed, was sent to U. S. government civilian and military personnel,

4
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foreign government offices, news media and schools and libraries, among
others. The magazine consisted of wvarious articles on the progress of
the company and the status of scientific developments and space programs.

The Government took exception to Boeing's claimed public rela-
tions expense on the ground that they variously constituted either
advertising, entertainment or donations.

The Board criticized the Government for what it perceived as
its position on public relations cost, to wit: '"The Government believes
that all public relations activities and expense are to be found more
particularly to be either advertising, entertaining or contributions and
thus are specifically unallowable even though public relations under that
designation are not mentioned in the regulation and the ASPR Committee has
declined to address the subject as such." The Board referred to its deci~
sion in Aerojet-Gemeral Corporation, ASBCA No. 13372, wherein it held that
"advertising" and "public relations' are not synonomous but, rather, con-
stitute separate disciplines. Public relations was considered a generic
term of broad application, encompassing many activities, of which adver-
tising is one. The Board then defined its concept of advertising versus
public relations in the subject case, as follows:

“"From our review of the material presented we conclude that
'advertising' customarily involves the paid use of a medium
such as space in a newspaper or time on radio or television

to deliver a sales message. Other examples would include
certain window displays, some types of handbills or circulars,
exhibits, free goods and samples, and the like. Apart from
the fact that 'advertising' usually involves direct payment,
probably its most significant feature is that the advertiser
has complete centrol over the form and content of what will
appear, the medium in which it will appear, and when it will
appear. On the other hand, 'public relations' to the extent
that it involves disseminating information, does not custom—
arily involve purchased space or time and the person releasing
the information has no control over whether it will be used

as prepared, changed, or where or when it will appear or
whether it may be discarded."

The foregoing criteria were applied by the Board in their
determination of the allowability of the costs in question, The ruling
was that the cost of the company produced motion picture, fees paid to
foreign public relations representatives and the cost of the outside
distribution of the contractor's monthly magazine were allowable. On the
other hand, the Government's position was sustained with respect to the
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cost of Boeing's construction of a replica of its first airplane and flying
it to various places, and the expenses of the news bureau, exclusive of

foreign public relations costs.

D. DBusiness Meeting Lxpenses

The contractor incurred costs in connection with a number of
business meetings and conventions involving such organizations as the
Air Force Association, Association of the U. S. Army, Navy League, Society
of Experimental Test Pilots, the Logistics Managewment Institute, Seattle
Chamber of Commerce and the American Institute of Aeronautics and
Astronautics (AIAA). These costs were essentially comprised of exhibit
rentals and the cost cf tickets for Boeing's business associates and
customers to these conventions and meetings,

The Government challenged these costs on two bases. Insofar as
costs related to the Army, Navy and Air Force associations are concerned,
the Government took exception under the authority of the Defense Contract
Audit Manual.. In the Manual, the primary objective of these associations
is described as fostering a favorable image of the military services.
Accordingly, related meeting and convention expenses are deemed unallowa-
ble under the provisions of 15-205.43 since the costs were not incurred
in dissemination of technical information or stimulation of productien.
Costs related to the other organizations described above were considered
by the Government to be advertising in nature.

The Board rejected the Defense Contract Audit Manual as a basis
for cost disallowance on the grounds that it was not part of the contract.
With regard to exhibit rentals, it was held that the Government's reliance
on 15-205.1, to the effect that advertising includes conventions and
exhibits, was insufficient for cost disallowance. It was noted that
15-205.1 does not make the costs of exhibits and conventions unallowable,
but only identifies them as among the media which may be used for adver-
tising. It was furtber noted that if the convention or exhibit is not
used for advertising purposes, then related costs are allowable.

With respect to the cost of participating in conventions and
meetings, the Board held that such cost had to meet the criterion for
allowability as set forth in 15-205.43 (dissemination of technical infor-
mation, or stimulation of production). On that basis, the Board sustained
the Government's disallowance of Boeing's costs incident to meetings and
conventions, other than those sponsored by the ATIAA and the Society of
Experimental Test Pilots.
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E. Dues Expense

Costs in this category are comprised of membership dues in such
organizations as the Navy League, Army Aviation Association of America,
Air Force Association, Greater Seattle Inc., Municipal League of Seattle
and King County, Washington State International Trade Fair, World Affairs
Council of Seattle and the Effective Citizens Organization. These organi-
zations, other than those associated with the military, are primarily
devoted to such objectives as promoting the Seattle area, increasing trade
in the State of Washington and furthering international understanding.

The Government disallowed the membership costs in the Army, Navy and Air
Force related organizations on the authority of the Defense Contract Audit
Manual; similar to the position taken by the Government on the military
oriented portion of Boeing's business meeting expenses, as previously
discussed. The membership dues in the other types of organizations noted
above were disallowed by the Government because they were considered contri-
butions, and the organizations to whom they were paid were not trade,
business, technical or professional organizations within the context of
15-205.43.

The Board found that the cost of membership dues in the non-
military oriented organizations was allowable because the nature and scope
of Boeing's business, as well as the obligations flowing from what it
considered to be the contractor's corporate citizenship, justified the
contractor's membership. The expenditures were deemed necessary to the
overall operation of the contractor's business in the State of Washington.
On the other hand, the Government's disallowance of dues in the military
oriented associations was sustained because the history, membership,
objectives and activities of these groups were not considered to qualify
them as trade, business, technical or professional organizations.

F. Conclusion and Recommendation

The Subcommittee concurs with the Board's decision in this case,
as well as its interpretation of pertinent provisions of Part 2, except for
that part of the ruling covering the conversion and redemption of the
contractor's convertible debentures. As previously indicated, the issue
turned on the definition of the term "reorganization,'" as used in 15-205.23,
In that connection, the Board distinguished between an "adjustment'" —-———-
modification of a corporation's capital structure without revaluation and

raising of new capital and a "reorganization' ----- a significant revamping
of corporate capital structure by legal means. The Board held that the
conversion and redemption constituted an allowable "adjustment.'" In the

Subcommlittee's view, the distinction drawn by the Board is unrecalistic and
its conclusion regarding the allowability of the costs of an "adjustment"
is contrary to the apparent intent of 15-205.23. FXach of these points is
discussed below.
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The Board essentially differentiates between an 'adjustment"
and a "reorganization'" on the basis of the latter term's implication of
legal procedure. However, this distinction is specious since the end
result is the same in either case —~—=—-—- a revamping of the corporate
capital structure, regardless of the mechanics used to achieve this
result. Since the objective of the action should govern allowability,
rather than the method of implementation, there appecars to be no valid
reason why an "adjustment'" should be allowgble, and a "reorganization"
unallowable.

The provisions of 15-205.23 preclude the allowability of costs
incident to the organization or reorganization of a contractor's corpo-
rate structure. This caveat has been in Part 2 since, at the least,
July 1960; and possibly prior. Although the case history ou this parti-
cular provision was not available for the Subcommittee's review, the
reasons for its inclusion in the cost principles appear fairly obvious.
The costs of organizing, reorganizing or, for that matter, "adjusting"

a corporation. are capital in nature, in that the benefit derived there-
from is long term, i.e., from the time the action is completed until
dissolution of the corporation. In addition, if the DoD were to parti-
cipate in the cost of establishing or enhancing a contractor's financial
structure, regardless of whether the action was denominated as an organi-
zation, reorganization or adjustment, (i) such participation could be
deemed discriminatory in terms of those contractors who underwrote this
type of expenditure on their own and (ii) contractors might well be
influenced to reorganize their capital structures when their business

mix was such that the Government would absorb a large share of the cost.

In view of the foregoing, the Subcommittee recommends that
15-205.23 be revised, as indicated in the attached TAB B, to make it
clear that the term "reorganization' is intended to cover the type of
situation encountered in the instant case, i.e., a modification of a
corporate financial structure that does not necessarily involve either
formal legal procedure, or Ehgiiéfgfﬁgwof funds, The revision set forth
in the attached TAB C herely cross references the mention of a "reorgani-
zation" in 15-205.41(a)(ii) (Taxes) to the proposed addition on "reorgani-
zation" in 15-205.23.

Reference is made to the discussion on page 5 concerning the
criteria established by the Board for purposes of distinguishing between
public relations and advertising expense. In the Subcommittec's opinion,
these are valid benchmarks; and they are necessary because, as the Board
points out, public relations cost is not unallowable, per sc. Inasmuch
as there may be some tendency to perfunctorily consider public relations
to be advertising in nature and, hence,.unallowable, the Subcommittee
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recommends a clarification of the distinction between the two types of
expenses. This clarification is set forth in the revisions proposed in
TABS A and D. These revisions reflect, in the main, the criteria used
by the Board for distinguishing between advertising and public relations.

Al -
Y (/ ad Z‘?’"f/l/\ 4 e
T
HERBERT GOODWIN
Chairman, Part 2
Section XV Subcommittee
Atch -~ TABS A - D
MEMBERS OF PART 2, SECTION XV SUBCOMMITTEE
DoD Members Other Agency Representatives
R. BucEEtham, Army F. Van Lierde, G3A

D. Modesgitt, RNavy
J. Keyes, Air Torce
J. Gilbart, DCAS




TAB A
Case 74-98

18 February 1976

RECOMMENDED CHANGE TO

15-205.1

15-205.1 Advertising Costs. S

(a) (CWAS) Advergising costs mean the costs of advepfis-
K

ing media and corollary administrative costs.

involves direct payment fo%ﬁ@he use of time oy space to promote

in a product or product line, or Y{ndip€ctly by disseminating
messages calling favorable attenti to the advertiser for
purposes of enhancing his overall imagd to sell his products.
In both instances, the adverfiser has condrol over the form
and content of what wil%/é%pear, the medium I whicﬁ it will

dia iaclude

appear, and when it wiIi appear.] Advertising r

magazines, newspapeys, radio and television progra

//

mail, trade papeyé, outdoor advertising, dealer cards
window displayéj conventions, exhibits, free goods and sa
and the 1:}«3 [Also, see 15-205.50.]

(b) Nd/change

(c) No change
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TAB B
Case 74-98
18 February 1976

RECOMMENDED CHANGE TO

15-205.23

15-205.23 Organization Costs. (CWAS-NA). Expenditures
in connection with (i) planning or executing the organiza-
tion or reorganization in the corporate structure of a business,
including mergers and acquisitions, or (ii) raising capital,
are unallowable. Such expenditures include but are not limited
to incorporation fees and costs of attorneys, accountants, brokcrs,
promoiers and organizers, management consultants and investment
counsellors, whether or not employees of the contractor. [The
term "reorganization' includes any change‘in the contractor's

financial structure resulting in alterations in the rights and

7 PR ~// / /£ H .l
interests of security hq}ders&}ﬂé%~bcééff A S

s
. it . g ,{
fioiion fe A
;
.
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TAB C
Case 74-98
18 February 1976

RECOMMENDED CHANGE TO

15-205.41(a) (ii)

15-205.41 Taxes.
(a) No change
(i) No change
(ii) taxes in connection with financing, refinancing,
er¥ refunding operations [or reorganizations] (see 15-205.17
fand 15-205.231); (CWAS-NA).
(iii) No change
(iv) No change
(v) No change
(vi) No change
(b) No change
(c) No change

(d) No change
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TAB D
Case 74-98
18 February 1976

\

PROPOSED CLAUSE ON PUBLIC RELATIONS COSTS

15-205.50

15-205.50 Publie Relationse Costs. (CWAS-NA). Public rela-
tions means activities in bgilding and maintaining sound and‘
productive relations with customers, employees, stockholders
and the public at large to earn their understanding and accep-
ance. Public relatioms, tp the extent that it consists of
disseminating information,‘&qgs not customarily involve pur-
chased space or time and the éé:son releasing the information
has no control over whether it w£il be used as prepared,
changed, or where or when it will appgar, or whether it may be
discarded. Public relations cost is ailowable provided that

\
reimbursement for the cost of the particular activity is not
.
precluded by statute or any provision of thighyart 2 (e.g.,
lobbying, donations, entertainment). Also, pugiic relations
effort geared to the promotion or advancing the sale of a

particular prgduct, or group of products, constitutes advertis-

ing, the cost of which is unallowable (see 15-205.1).
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TAB A
Case 74-98

RECOMMENDED CHANGE TO

15-205.1

15-205.1 Advertising Costs.

(a) €6WAS) [Definition. | Advertising costs mean the costs of
advertising media |media advertising | and eeweliary administrative
[directly associated] costs. Advertising media [Media advertising |
include[s] magazines, newspapers, radio and television programs,
direct mail, trade papers, outdoor advertising, dealer cards and
window displays, conventions, exhibits, free goods and samples, and

the like.

(b) (CWAS) The only advertising costs allowable are those which
are solely for (i) recruitment of personnel required for the perfor-
mance by the contractor of obligations arising under the centract,
when considered in conjunction with all other recruitment costs, as
set forth in 15-205.33, (ii) the procurement of scarce items for the
performance of the contract, or (iii) the disposal of scrap or surplus
materials acquired in the performance of the contract. Costs of this
nature, if incurred for more than one defense contract or for both
defense work and other work of the contractor, are allowable to the

extent that the principles in 15-201.3, 15-201.4 and 15-203 are observed.

(c) (CWAS-NA) Advertising costs other than those specified

[in (b)] above are not allowable. [Unallowable advertising costs

Page 1 of 2



TAB A
Case 74~98

include those related to sales promotion. Such advertising involves
.direct payment for the use of time or space to promote the sale of
products; either directly by stimulating inter;st in a product or
product line, or indirectly by disseminating messages calling favorable
attention to the advertiser for purposes of enhancing his overall image
to sell his products. In both instances, the advertiser has control

over the form and content of what will appear, the medium in which it

will appear, and when it will appear. ]

Page 2 of 2
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TAB B
Case 74-98

RECOMMENDED CHANGE TO

15-205.23

.

15-205.23 Organization Costs. (CWAS-NA) Expenditures in

connection with (i) planning or executing the organization or
reorganization #a [of | the corporate structure of a business, in-
cluding mergers and acquisitions, or (ii) raising capital [(net

worth plus long-term liabilities) ], are unallowable. Such expendi-
tures include but are not limited to incorporation fees and costs

of attorneys, accountants, brokers, promoters and organizers, manage-
ment consultants and investment counsellors, whether or not employees
of the contractor. [Unallowable "reorganization" costs include the
cost of any change in the contractor's financial structure, excluding
short-ferm borrowings for working capital, resulting in alterations
in the rights and interests of security holders whether or not

additional capital is raised. ]




TAB C
Case 74-98

RECOMMENDED CHANGE TO

15-205.41(a)(ii)

¥ 3

15-205.41 Taxes.
(a) No change
(i) No change
(ii) taxes in connection with financing, refinancing, e¥
refunding operations [or reorganizations] (see 15-205.17}% [and
15~205.23) ]; (CWAS-NA)
(iii) No change
(iv) No change
(v) No change
(vi) No change
(b) No change
(c) No change

(d) N6 change




TAB D
Case 74-98

RECOMMENDED CHANGE TO

15-205.17
' ]

15-205.17 Interest and Other Financial Costs. (CWAS-NA) Interest

on borrowings (however represented), bond discounts, costs of
financing and refinancing epesatiems [capital (net worth plus long-
term liabilities) ], legal and professional fees paia in connection
with the preparation of prospectuses, costs of preparation and
issuance of stock rights, and costs related thereto, are unallowable
except for interest assessed by State or local taxing authorities

under the conditions set forth in 15-205.41. (But see 15-205.24.)
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MEMORANDUM FOR CHAIRMAN, ASPR COMMITTEE

E)
T

SUBJECT: Case 74-98, Advertising, Entertainment and Interest Expense
Cost Principles
1. Problem

Draft an appropriate letter to be sent to Industry requesting comments
on the approved changes made to ASPR under subject casc,

II. Recommoendation

That the lette enclosed as ar attachmeunt to this report, be utilized
as the transmitt al letter 1o Industry nd other Governmental agencies.

III, Discussion

A, At its regular meeting on 29 April 1976, the ASPR Committee
approved revised coverage to be made to 15-205.1, Advertising Coste,
15-205, 23, Organization Costs, and 15-205.41, Taxes, The Committee
then requested by Inter Office Memorandum dated 3 May 1976, abeve
subject, that the Section XV, Part 2, Subcommittee draft an appropriate
letter to transmit these changes to Industry {or comment.

B. The attached letter is recommended for this purpose.

C., All of the members of the Subcommittee concur in the contents
of the recommended letter.

GFOR ;E H., STROUSE
Chairman
ASPR Section XV, Part 2, Subcominittee
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SECTICON XV, PART 2, SUBCOMMITTEE MEMBERS

DoD Represertatives Other Agency Representatives
Floyd King, DARCOM . Joseph Garcia, NASA

Dennis Modesitt, NAVMAT Frank Van Lierde, GS5A
Martin Brincefield, HQ AESC - Raymond L. Carroll, ERDA

James Wood, 04ASD(C), Consultant
John Paulachak, DCAA

o
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The ASPR Committee'ds ﬂuxrenLJy.conoldelln* revisions to u&a-néy A%PR‘““"“

15-205.1,, Advertising Costs, 15-285-23, Organization Costs, and

"

15-205+4T7 Taxes, ‘as’ set forth in Tabs A, B & C respectively, attached -
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ceterory to provide conzistency with ASPR 15-205,23,

Your commonits (23 copies), if any, are roeguested within €0 duvs from tho
date of this lestter.
Sincerely,
ROTALY M. ORBACYH
Colenel, USA e
Chairmwan, 570 Cormittee
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The ASPR Committee currently is considering revisions to the ASPR cost
principles regarding Advertising Costs, Organization Costs, and Taxes,
as set forth in Tabs A, B and C respectively. The proposed revisioms
have been developed to clarify the intent of these cost principles to
insure more wniform and equitable interpretation.

The revision to ASPR 15-205.1(c), Advertising Costs, would expand the
definition of advertising costs based upcn the definition of advertising
expressed in the appeal of the Boeing Company, ASBCA Case No. 14370,

The change to ASPR 15-205.23, Organization Costs, would clarxify the in-
tent that the costs of any corporate financial structure change resulbing
in alterations in the rights and interests of the security holders is
unallowable, whether or not additional capital is raised. The change to
ASPR 15-205.41(a)(ii), Taxes, would specifically include taxes in connec-
tion with reorganization to provide consistency with ASPR 15-205.23.

Your comments (25 copies) are requested within 60 days from the date of
this letter.

Sincerely,

THQMAS F. BLAKE, JR.
Colonel, USAF
Chairman, ASPR Committee
Attachments
Tabs A, B & C
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Case Th-98
23 June 1976

15-205.1 Advertising Costs.

(a) (CWAS) Advertising costs mean the costs of advemsmg media and
corollary administrative costs. Advertising media include magazines, newspapers,
radio and television programs, direct mail, trade papers, outdoor advertising,
dealer cards and window displays, conventions, exhibits, free goods and samples,
and the like. 4

(b) (CWAS) The only advemsmg costs allowable are those Wthh are solely
for (i) recruitment of personnel required for the performance by the contractor
of obligations arising under the contract, when considered in conjunction with all
other recruitment costs, as set forth in 15-205.33, (ii) the procurement of scarce
items for the performance of the contract, or (iii) the disposal of scrap or surplus
materials acquired in the performance of the contract. Costs of this nature, if in-
curred for more than one defense contract or for both defense work and other
work of the contractor, are allowable to the extent that the principles in
15-201.3, 15-201.4, and 15-203 are observed.

(c) (CWAS-NA) Advertising costs other than those specified above are not
allowable. /Unallowable advertising costs include those related

to sales promotion. Such advertising involves direct payment
for the use of time or space to promote the sale of products,
either directly by stimulating inbterest in a product or product
line, or indirectly by disseminating messages calling favorable
attention to the advertiser for purposes of enhancing his overall
image to sell his products. In both instances, the advertiser
has control over the form and content of what will appear, the

medium in which it will appear, and when it will appearg

TAB A




Case Th~08
23 June 1976

15-205.23 Organization Costs. (CWAS-NA) Expenditures in connection with
(i) planning or executing the organization or reorganization in the corporate
structure of a business, including mergers and acquisitions, or (ii) raising capital,
are unallowable. Such expenditures include but are not limited to incorporation
fees and costs of attorneys, accountants, brokers, promoters and organizers,
management consultants and investment counsellors, whether or not employees

f— . . .
of the contractor. /The term "reorganization" includes any change

in the contractor's financial structure resulting in alterations
in the rights and interests of security holders, whether or not

additional capital is raised:7

TAB B




Casé Th-98

23 June 1976.

15-205.41 Taxes.
(a) No change
(i) No change
(ii) taxes in connection witﬁ financing, refinancing,
. or* refunding operations [or reorganizations] (see 15-205.17
[and 15-205.23]); (CWAS-NA).
(iii) No change
(iv) No change
(v) No change
(vi) No change
{(b) No change
(c} No change

(4) No change

TAB C
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/ 2? January 1977
MEMORANDUM TO CHAIRMAN, ASPR COMMITTEE

SUBJECT: Case 74~98, Advertising, Entertainment and Interest
Cost Principles
I. PROBLEM:
To evaluate Industry and other Govermment Agencies comments on
the proposed changes to ASPR 15-205.1, Advertising Costs, ASPR
15-205.23, Organizaticn Costs, and ASPR 15-205.41, Taxes.

II. RECOMMENDATIONS :

That the following cost principles be revised as indicated in
the related Tabs:

A. 15-205.1 (Advertising Gost) - TAB A,

B. 15-205.23 (Organizétion Costs) « TAB B.
C»o 15"205-41 (Taxes) - TAB C.
D. 15-«205.17 (Interest and Other Financial Costs) - TAB D.

I1I. DISCUSSIQON:

A. Background

In a letter, 2 October 1974, from NASA Assistant Administrator
for Procurement to the ASPR Committee Chairman, reference is made to
ASBCA Case No. 14370 (The Boeing Company). It was noted that, in this
case, the Board had rendered several important decisions concerning various
cost principles. Because of the precedent setting nature of certain
aspects of the Board's ruling, it was recommended that a case be estab-
lished to study the decision to determine whether the affected cost
principles should be revised or clarified. The Committee comncurred in
the recommendation anrd, on 16 October 1974, this task was assigned to the
Subcommittee.




DLA-AF
SUBJECT: Case 74-98, Advertising, Entertainment and Interest
Cost Principles

» On 18 February 1976, this Subcommittee forwarded its recom-
mendation to the ASPR Committee. At the regular meeting on 20 April 1976,
the ASPR Committee revised and approved the coverage with respect to this
case and transmitted the changes to Industry for comment. The comments
received are summarized in the following paragraphs according to each of
the issues, i.e., advertising costs, organization costs and taxes.

B. Nature of Industry Responses

Industry responses were received from the Council of Defense
and Space Industry Assocation (CODSIA), the American Defense Preparedness
Association (ADPA), the Financial Executives Institute (FEI) and the
Machinery and Allied Products Institute (MAPI). The essential portiomns
of these responses are paraphrased below:

l. Advertising Costs

~a. CODSIA

(1) CODSIA believes the definition of Advertising
should be clarified rather than expanded as proposed by the ASPR Committee.
In this regard, CODSIA proposed the following text for ASPR 15-205.1.

", + .+ 15-205.1 Advertising Costs:

(a) (CWAS) Advertising Costs mean the cost of advestising
medis media advertising and eexellary admimistrvakive directly
associated costs. Advertising media Media advertising in-
cludes magazines, newspapers, radio and television programs,
direct mail, trade papers, outdoor advertising, dealer cards
and window displays, eemventiensy exhibitsy convention ex-
hibits, free goods and samples, and the like.

(b) (CWAS) The enly advertising eests allewable Allowable
advertising costs are those which are solely for (i) re-
cruitment of personnel required for the performance by the
.contractor of obligations arising under the contract, when
considered in conjunction with all other recruitment costs,
as set forth in 15-205.33, (ii) the procurement of scarce
items for the performance of the contract or (iii) the dis=~
posal «f scrap or surplus materials acquired in the performance
of thr ontract. Costs of this nature, if incurred for more
than c¢:.¢ defense contract or for both defense work and other
work of the contractor, are allowable to the extent that the
principles in 15-201.3, 15-«201.4 and 15-203 are observed.

b a0 el 55 B i b 81



DLA-AF
SUBJECT: GCase 74-98, Advertising, Entertainment and Interest
Cost Principles

(¢c) (CWAS-NA) Advertising-eosts-ether-than-those-speeifiad
above awe met allewable. Unallowable advertising costs
+netude are those related to sales promotion. Such
advertising involves direct payment for the use of time

or space to promote the sale of products to the general
public either directly by stimulating interest in a product
or product line, or indirectly by disseminating messages
calling favorable attention to the advertiser's product or
product line £er purpeses ef erhaneing his everalti image

to petl hip preduets. In both instances, the advertiser
has control over the form and content of what will appear,
the medium in which it will appear, and when it will appear."

In paragraph (a) above, CODSIA recommends that the words 'media
advertising' be substituted for "advertising media' in order to limit the
subject of this paragraph of ASPR to advertising costs, rather than the
cost of media. In addition, CODSIA recommended that the words '"directly
associated costs'" be substituted for ''corollary administrative costs"
in order to incorporate the definition of GAS 405 into the ASPR and pro-
vide a more precise calculation. CODSIA also recommended that the words
“"convention exhibics" be substituted in place of ‘'conventions, exhibits'.

Subcommittee Comments

The Subcommittee agrees with CODSIA's proposal to substitute the
words ''media advertising'! and "directly associated costs'" and the proposed
revision in TAB A reflects this recommendation. The Subcommittee does not
agree, however, that a convention per se cannot be a form of media, and
therefore we have rejected CODSIA's recommenation to substitute the words
"eonvention exhibits'.

(2) 1In paragraph (b) above, GCODSIA recommends the
words "allowable advertising costs' be substituted for the words "The
only advertising costs allowable'. CODSIA points out that inasmuch as
there are three items of allowable advertising costs and only one item of
unallowable, it is inappropriate to use the word "only" in connection with
describing the allowable costs.

Subcommittee Comments

The Subcommittee believes that the word "only'" is appropriate in that
it leaves no doubt as to what types of advertising costs are allowable. If
the word "only" is eliminated, paragraph (b) would then be subJected to
possible misinterpretation.

AP ) 8 7 1F b A L 8 e e o



DLA-AF
SUBJECT: Case 74-98, Advertising, Entertainmment and Interest
Cost Principles

_ (3) 1In paragraph (c) above, CODSIA recommends that
the words "advertising costs other than those specified above are not
allowable" be eliminated. CODSIA believes that the deletion of the first
sentence of (c¢) conforms to the ASBCA decision that defines unallowable
advertising as being only that related to sales promotion. In the second
sentence the word 'Yare' has been substituted for the word "include" because
CODSIA believes the court's definition is all inclusive. CODSIA argues
that using the word "include" would tend to give the reader the impression
that there are other unallowable advertising costs. CODSIA also recommends
the elimination of the words ". . . for purposes of enhancing his overall
image to sell his products.' CODSIA explains that the elimination of this
phrase more clearly defines the nature of unallowable advertising cost.

Subcommittee Comments

The Subcommittee disagrees with CODSIA's contention that only
advertising related to sales promotion is unallowable, The board used
-the term '"'sales message', which implies promotion of the overall image of
the company in order to sell its products. The Subcommittee, therefore
rejects all of CODSIA's recommendations for paragraph (c) because they
would result in further limiting and not clarifying the definition in ASPR.

b. FEI

FEI argues that competition in the labor market
requires that recruitment materials contain information on company products
and technological advancements. The point is also made that auditors and
contracting officers sometimes disallow recruitment costs arbitrarily, as
in the case of advertising copy containing a picture of the contractor's
products, while the military recruitment materials commonly include ela-
borate color displays. FEI further recommends that paragraph (c) be
reworded as follows:

", . . (c) (CWAS~NA) Advertising costs other than those
specified above are not allowable., Unallowable costs
include certain costs related to sales promotion. Such
advertising involves direct payments for the use of time
(air time) or space to promote the sale of products. Sales
brochures which make known the availability of a product
or product line, technical literature covering specifica-
tions and applications, price books, are all a necessary
expense to marketing a product or product line and are
allowable, except when such material is so general as to
provide no useful information to the potential buyer."

s p ey e e L moTmTemeememans s e g




DLA-AF ,
SUBJECT: Case 74-98, Advertising, Entertainment and Interest
Cost Principles

Subcommittee Cocmments

The Subcommittee believes the proposed coverage presented by FEI
is contrary to existing policy on recruitment costs set forth in
ASPR 15-205.33(b). Proposed verbage on selling costs is adequately
covered in 15-205.37, Selling Costs. The proposed revision sent to
Industry for comment allows sufficient latitude for the exercise of
good judgement by the auditors and contracting officers when a deter-
mination of allowability of recruitment cost is needed.

c. ADPA
ADPA forwarded the comments of Fairchild Industries for

the ASPR Committee's consideration. Fairchild expressed no objection to
the proposed change since it basically conforms to the definition con-
tained in the ASBCA case. Fairchild questions why the change refers to
sales promotion, siuce any advertising which meets the definition would
be unallowable unless it qualified under 15-205.1(b). Fairchild conjec-
tures that the change may be trying to avoid a possible conflict with
15-205.37, which provides that sales promotion costs are allowable if
reasonaple and allocable.

951

ubcomnritten Comrents

The Subcommittcece agrees with Fairchild's conjecture.

d. MAPI

MAPI forwarded the comments of the Perkin-Elmer Gor=-
poratioun for the ASPR Committee's consideration. Perkin~Elmer agrees
that ASPR 15-205.1 should be expandedy but recommends that the ASPR
Committee resolve once and for all the public relations versus advertising
controversy. Perkin-Elmer, in addition, recommends that the comment
relating to sales promotion expense be deleted since it conflicts with
ASPR 15-205.27, Selling Costs. Perkin-Elmer proposes the following text
for 15-205.1.

", . . (a) (CWAS) Advertising costs mean the costs of
advertising media and corollary administrative costs.
Advertising media include magazines, newspapers, radio

and television programs, direct mail, trade papers, out-
door advertising, dealer cards and window displays, con=
ventions, exhibits, free goods and samples, and the like.
[It does not include public relations activities associated
with dissemination of information whereby the contractor




DLA-AF
SUBJECT: GCase 74-98, Advertising, Entertainment and Interest
Cost Principies

does not retain control of how such data will be used.
Expenses associated with preparing informational brochures,
capability handouts, salary costs incurred assisting public
relations organizations are not considered advertising costs
for purposes of this clause. |

(b) no change

(¢) (CWAS=-NA) Advertising Costs other than those specified
above are not allowable. [Vbnailewable advertising eests
+nelude these related te sales premetisr. Sueh Unallow-
able advertising involves direct payment for the use of
time or space to promote the sale of products, either
directly by stimulating interest in a product or product
line, or indirectly by disseminating messages calling
favorable attention to the advertiser for purposes of
enhancing his overall image to sell his products. 1In both
instances, the advertiser has control over the form and
content of what will appear, the medium in which it will
appear, and when it will appear. ]

Subcommittee Comments

The ASBCA stated that public relations was considered a generic
term of broad application, encompassing many activities, of which
advertising is one. The Subcommittee, therefore does not believe that
is is appropriate to address the question of the allowability of public
relation expenses within the advertising cost principle. The Subcommittee
also believes that costs related to brochures, capability handouts ccould
be either advertising or public relation expense depending on the type,
manner and use of them. 1I: would, therefore, be inappropriate to recog-
nize items of this nature.

The Subcommittee disagrees with Perkin-Elmer to delete any refer-
ence to sales promotion in paragraph (c). We believe that the costs of
advertising are unallowable and are not allowable simply because they
represent sales promotional expenses. 1In this respect, the Subcommittce
believes the reference to sales promotion is appropriate in order to
eliminate any possible conflict with 15-205.37.

2. QOrganization Costs

a. CODSIA

(1) CODSIA states that the proposed revision is



DLA-AF
SUBJECT: Case 74-98, Advertising, Entertaimment and Interest
Cost Principles

definitely an expansion of ASPR 15-205.23 rather than a clarification
and gives the impression that the Govermment is ncw changing the rules,
having lost its case because of said rules. CODSIA believes that the
proposed words . . .'"any change in the contractor's financial structure
resulting in alterations in the rights and interests of security holders"
is so broad that it will encompass even administrative costs to arrangoc
for a bank loan, inasmuch as in a liquidation of a company, the creditors
would have prior rights and interests than the security holders. CODSIA
believes also that cost of payment of cash dividends could alsc be con-
sidered unallowable under this provision since there would be less assats
available to the bankholder and thus would result in '"alterations of the
rights and interests of the security holders."

Subcommittee Comments

The Subcommittee does not agree with CODSIA that the payment of
cash dividends has realistically altered any rights of a corporation's

- security holders. The payment of a cash dividend is simply a distribution

of company assets to security holders of record; to which the security
holder was entitled. 1In our opinion, therefore, the proposed revision
does not affect the allowability of the administrative effort required
in making dividend or bond interest payments.

The Subcommittee agrees with CODSIA that the proposed wording is
too broad, particularly with respect to the allowability of cost related
to short-term borrowings used for working capital. The Subcommittee
believes that, while short~term borrowing usually affects the interests
and rights of security holders if a liquidation occurs, disallowing the
day~-to-day costs of financing operations would cause a severe hardship on
contractors. In addition, the board in the Boeing case did recognize a
difference between the allowability of fimancing costs for short-term
borrowing and capital as follows:

“. .+ + In support of its claimed allowability of this
expenditure (legal fees and related expenses in regard to
revolving bank credit asreements) the appellant (Boeing)

draws a distinction between capital as net worth plus

long-term liabilities, the cost of raising which is made
unallowable by the regulation (15-205.23), and working

capital which this was, a distinction recognized by Kohler,
above, the Govermment's own authority on ASPR terms.
(Dictionary for Accountants, p. 72, Fourth Ed., 1970, Prentice~
Hall, Inc.). We think the distinction justifies the treatment




DLA-AF
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of these fees as other costs (except interest) of short-term
borrowings allowable under ASPR 15-201.2, 15-201.3, 15-204
and 15-205,31."

(Portions contained within parentheses and underlined were
added for clarification by Subcommittee)

The Subcommittee is of the opinion that the revised language con=-
tained in TAB B accomplishes the purpose of disallowing the costs
related to strictly capital transactions such as redemption and con~
version of convertible debentures, increases in authorized stock, stock
options, etc., which should not be allocated to Government contracts.

It recognizes, however, the financing costs of short~term borrowings
that are used as working capital for operational purposes.

As a result of the above, it is necessary that a change be made
to 15-205.17 to convey the idea that costs incurred in the raising

_of "working capital' are outside the purview of a financing or refinan-

cing activity and are therefore allowable. This change is set forth in
TAB D.

(2) CODSIA believes that ASPR should not be changed
unless thcre is justification that the decision in the Boeing ASBCA casc
was unreasonable and inequitable. The recall of a specific debenture
issue and a concurrent redemption of these debentures into common stock
does not raise capital and hence no reorganization took place.

Subcommittee Comments

The Subcommittee believes that the distinction between corporate
"adjustments" and "reorganization'" drawn by the board is unrealistic
and its conclusion regarding the allowability of the costs of "adjust=-
ments" is contrary to the apparent intent of 15-205.23. The Subcommittee
concluded, therefore, that the definition of '"reorganization'" needs to
be defined in ASPR to preclude its interpretation along strictly legal
lines as the board did in the Boeing case.

b. FEI

FEI believes that the disallowance of financing or
refinancing costs in ASPR is contradictory to the expressed intent of
DoD, the CASB and Congress to encourage investment in new facilities as
expressed by the Profit 76 Study and CAS 414, Cost of Money as an Element
of the Cost of Facilities Capital. FEI recommends that ASPR 15~205.23
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be amended to be consistent with the objectives of DoD and the promul-
gation of the CAS Board giving recognition to the cost of facilities
capital as follows: :

"15-205.23(a) Organization Costs. (CWAS-NA).

Expenditures in connecticon with planning or executing

the organization or reorganization in the corporate
structure of a business are unallowable. Such expendi-
tures include but are not limited to incorporation fees
and costs of attorneys, promoters and organizers, whether
or not employees of the contractor."

115-205.23(b) Organization Costs. (CWAS).

Reorganizations involving mergers or acquisitions or
raising capital are allowable. Such expenditures include
costs of attorneys, accountants, brokers, investment
counselors and management consultants, whether cr not
employees of the comtractor. The term “reorganization"
includes any change in the contractor's financial structure
resulting in alterations in the rights and interests of
security holders, whether or not additional capital is
raised."

"(c) At such time as the CASR promulgates an additional
standard or standards, recognizing as a cost other forms
of capital or the cost of obtaining and employing other
forms of capital in the performance of government con-
tracts, such promulgations are incorporated into this
regulation as of the effective date of the applicable
standard(s)."

Subconmittee Comments

The Subcommittee does not believe that the disallowance of finan-
cing or refinancing costs is in conflict with either Profit 76 or
CAS 414, Both Profit 76 and CAS 414 recognize that where a contractor
utilizes facilities (assets) on a contract, we will recognize as a cost
to that contract, the cost of money associated with the facilities. 1In
the net result, it is a recognition of interest (imputed) as the cost of
money and does not consider the cost associated with raising capital.
The Subcommittee believes that a clear distinction exists between the
allowability of organization or financing costs versus the cost associated
with bringing certain resources to bear on a contract.
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The Subcommittee rejects paragraph (c) of the FEI proposal because
it has been the practice of the ASPR Committee' to consider CAS Standards
on a case-by-case basis.

c. ADPA
Fairchild Industries, while questioning the original
intent of ASPR 15-205.23, stated that in its opinion, the Boeing trans-
actions were changes in the corporate capital structure, even though

they did not raise additional funds.

Subcommittee Comments

The Subcommittee agrees with Fairchild.

3. Taxes ASPR 15-205.41

a. CODSIA

CODSIA posed no objection to the change since the
word "reorganization" already appears in ASPR 15-205.23. As previously
stated, CODSIA,however, objects to the purcposed definition of reorgani-
zation in 15-205.23, '

b. FEI
FEL, pursuant to its recommendations on organizational
costs and financing or refinancing costs, recommends that paragraphs (ii)

and (iv) should be deleted.

Subcommittee Comments

The Subcommittee disagrees for the reasons stated in our rebuttal
to FEI1 conments on organization costs.

C. Other Government Acgency Comments

The Energy Research and Development Administration (ERDA), the
General Accounting Office (GAO), the General Services Administraticn (GSA)
and the National Aeronautics and Space Administration (NASA) offered no
objections and concurred with the proposed revisions.

1. Advertising Costs

a. Defense Contract Audit Agency (DCAA)

(1) DCAA recommended that the CWAS designator be
removed from ASPR 15-205.1(a) since the paragraph deals merely with a

10
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definition and the application of the principle of reasonableness under
the CWAS concept does not come into play until paragraphs (b) and (c).

Subcommittee Comments

The Subcommittee agrees with DCAA and recommends that the cost
designator be deleted and the word "definition'" be substituted as set
forth in TAB A.

(2) DCAA also expressed a reservation as to whether
or not the additional ASPR coverage, reflecting the definitions set
forth in the recent ASBCA case, is in accord with the intent of Congress
contained in the Defense Appropriations Act of 1962 (PL87-144, Stat 36)
Section 636 of PL87-144, which is also in Section 731 of 1976 Appropria-
tions Act stated:

". . . No part of the funds appropriated herein shall be
available for paying the costs of advertising by any defense
contractor, except advertising for which payment is made
from profits, and such advertising shall not be considered

a part of any defense contract cost. The prohibition con-
tained in this secticn shall not apply with respect tc
advertising conducted by arny such contractor, in compliance
with regulations which shall be promulgated by the Secretary
of Defense, solely for (1) the recruitment by that contractor
of personnel required for the performance by the contractor
of obligations arising under a defense contract, (2) the
procurenent of scarce items required by the contractor for
the performance of a defense contract, or (3) the disposal
of scrap or surplus materials acquired by the contractor in
the performance of a defense contract."

Subcommittee Comments

The Subcommittee does not see any conflict between the current
revision and the words contained in the Defense Appropriations Act of
1962.

11
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Iv. CONCILUSTONS &

A, The Subcommittee recommends incorporation of TABs A, B, C
and D into ASPR.

B. All the Subcommittee members concur in the contents of
this report.

v’gﬁmﬁf 7\% j/ LA E

4 Encl GEORGE H. STROUSE
Chairman
Section XV, Part 2, Subcommittee

SECTION XV, PART 2, SUBCOMMITTEE MEMBERS

DoD Representatives QOther Agency Representatives
Floyd King, DARCOM Joseph Garcia, NASA

Dennis Modesitt, NAVMAT Frank Var Lierde, GSA

John H. Lynskey, HQ AFSC Raymond L. Carrcll, ERDA

John Paulachak, DCAA
0. L. Sollom, ODASD(Audit)
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TAB A
Case 74-98

RECOMMENDED CHANGE TO

15-205.1

B
1]

15-205,1 Advertising Costs.’

(a) €cWAS) [Definition. | Advertising costs mean the costs of
advertising media [media advertising| and eevellary administrative
[directly associated]| costs. Advestiging media [Media advertising ]
include[s] magazines, newspapers, radio and television programs,
direct mail, trade papers, outdoor advertising, dealer cards and
window displays, conventions, exhibits, free goods and samples, and

th.e- ].ike .

(b) (CWAS) The only advertising costs allowable are those which
are solely for (i) recruitment of personnel required for the perfor-
mance by the contractor of obligations arising uﬁder the contract,
when considered in conjunction with all other recruitment costs, as

set forth in 13-205.33, (ii) the procurement of scarce items for the

performance of the contract, or (iii) the disposal of scrap or surplus

materials acquired in the performance of the contract. Costs of this
nature, if incurred for more than one defense contract or for both

defense work and other work of the contractor, are allowable to the

extent that the principles in 15-201.3, 15-201.4 and 15-203 are observed.

(c) (CWAS-NA) Advertising costs other than those specified

[in (b)] above are not allowable. [Unallowable advertising costs

Page 1 of 2




TAB A
Gase 74~98

include those related to sales promotion. Such advertising involves
direct payment for the use of time or space to promote the sale of
products, either directly by stimulating interest in a product or
product line, or indirectly by disseminating messages calling favorable
attention to the advertiser for purposes of enhancing his overall image
to sell his products. 1In both instances, the advertiser has control
over the form and content of what will appear, the medium in which it

will appear, and when it will appear. |

Page 2 of 2
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TAB B
Case 74-98

RECOMMENDED CHANGE TO

15-205,23
¥ )

15-205.23 Organization Costs. (CWAS-NA) Expenditures in

connection with (i) planning or executing the organization or
reorganization #m [of] the corporate structure of a business, in-
cluding mergers and acquisitions, or (ii) raising capital [(net

worth plus long-term liabilities) ], are unallowable. Such expendi-
tures include but are not limited to incorporation fees and costs

of attorneys, accountants, brokers, promoters and organizers, manage-
ment consultants and investment counsellors, whether or not employees

of the contractor. [Unallowable "reorganization" costs include the

cost of any change in the contractor's financial structure, excluding

e
C. o o
¢

short~term borrowings for working capital, resulting in alterations

in the rights and interests of security holders whether or not

additional capital is raised. |




TAB C
Case 74-~98

RECOMMENDED CHANGE TO

15-205,41(a)(ii)

4 1
15-~205.41 Taxes.
(a) No change
(i) No change
(ii) taxes in connection with financing, refinancing, oF
refunding operations [or reorganizations| (see 15-205.17)s [and
15-205.23) ]; (CWAS-NA)
(iii) No change
(iv) No change
(v) No change
| (vi) No change
(b) No change
(c) No change

(d) N6 change




TAB D
Case 74-98

RECOMMENDED CHANGE TO

15-205.17

15-205.17 Interest and Other Financial Costs. (CWAS-NA) Interest

on borrowings (however represented), bond discounts, costs of
financing and refinancing eperatiens [capital {(net worth plus long-
term liabilities)], legal and professional fees paid in connection
with the preparation of prospectuses, costs of preparation and
issuance of stock rights, and costs related thereto, are unallowable
except for interest assessed by State or local taxing authorities

under the conditions set forth in 15-205.41. (But see 15-205.24.)

T e T A e st
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definition and the application of the principlé of reasonableness under
the CWAS concept does not come into play until paragraphs (b) and (c).

Subcommittee Comments

The Subcommittee agrees with DCAA and recommends that the cost
designator be deleted and the word '"definition'" be substituted as set
forth in TAB A.

(2) DCAA also expressed a reservation as to whether
or not the additional ASPR coverage, reflecting the definitions set
forth in the recent ASBCA case, is in accord with the intent of Congress
contained in the Defense Appropriations Act of 1962 (PL87-144, Stat 36)
Section 636 of PL87-144, which is also in Section 731 of 1976 Appropria-
tions Act stated:

", . . No part of the funds appropriated herein shall be
available for paying the costs of advertising by any defense
contractor, except advertising for which payment is made
from profits, and such advertising shall not be considered

a part of any defense contract cost. The prohibition con-
tained in this section shall not apply with respect to
advertising conducted by any such contractor, ia compliance
with regulations which shall be promulgated by the Secretary
of Defense, sclely for (1) the recruitment by that contractor
of personnel required for the performance by the contractor
of obligations arising under a defense contract, (2) the
procurement of scarce items required by the contractor for
the performance of a defense contract, or (3) the disposal
of scrap or surplus materials acquired by the contractor in
the performance of a defense contract."

Subcommittee Comments

The Subcommittee does not see any conflict between the current
revision and the words contained in the Defense Appropriations Act of
1962,

11
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Iv. CONCILUSTIONS :

A, The Subcommittee recommends incorporation of TABs A, B, C
and D into ASPR.

B. All the Subcommittee members concur in the contents of
this report.

vgf@“ﬁﬁ/%/%zw

4 Encl GEORGE He. STROUSE
Chairman
Section XV, Part 2, Subcommittee

SECTION XV, PART 2, SUBCOMMITTEE MEMBERS

DoD Representatives Other Agency Representatives
Floyd King, DARCOM . Joseph Garcia, NASA
Dennis Modesitt, NAVMAT Frank Van Lierde, GSA

John H. Lynskey, HQ AFSC Raymond L. Carroll, ERDA
John Paulachak, DCAA :
0. L. Sollom, ODASD(Audit)
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HEPLY TO
ATTN Of:

SUBJECT:

PARTMENT OF THE AR FO:
HEADGUARTERS AIR FORCE LOGISTICS COMMAND
WRIGHT-PATTERSON AIR FORCE BASE. OHIO 45433

3 1 MAR 1975

JABR/Lt. Col. E. M. Solimine, Deputy Chief Trial
Attorney/53203

ASPR Case 74-98, Advertising, Entertainment, Contribution Cost
Principles

Secretary of the Air Force
General Counsel

SAFGC (Mr. Rak)

Pentagon

Washington, D. C. 20330

1. We have reviewed the Subcommittee report on ASPR case
74-98, Advertising, Entertainment, Interest Expense Cost
Principles. The following comments follow the issues as
grouped by the ASBCA in the Boeing appeal and the Subcom-
mittee and to the Tabs attached to the Subcommittee Report.

a. 15-205.1 (Advertising Costs); Recommended Change,
Tab A: We have no objection to the adoption of the recom-
mended change which further defines 15-205.1 Advertising
Costs. The change adopts the definition in the Appesal of
Boeing Company, ASBCA 14370, 73-2 BCA 10325 and we perceive
no adverse Alr Force interest involwved.

b. 15-205.23 (Organization Costs); Recommended Change,
Tab B: Under Organization Costs numerous types of costs were
claimed in Boeing Company under the general heading of corpo-
rate, legal, and accounting expense; we gquestion whether cev-
tain limits on costs of administering open lines of credit ox
Revolving Credit Agreements, including attorney fees relating
thereto, should be established. We believe legal fees and
related expenses incurred in connection with the negotiation
and execution of credit line or Revolving Credit Agreements
should not be made allowable, where, for instance, bank credit
agreements are specifically entered into to avoid bankruptcy
or to establish a creditors committee for the benefit of
creditors in a bankruptcy action. Also, on the subject of
bank credit agreements, the Board in Boeing joined the con-
tractor in drawing a distinction between capital (net worth
plus long term liabilities) and working capital (short term
borrowings); a distinction recognized by the Kohler's Dic-
ticnary for Accountants, p. 72, Fourth Ed., 1970. The cost
{intarest excepted) of raising capital as opposed Lo working
capital is made specifically unallowable under ASPR 15-205.23,
Organization Costs. We believe there should be some limits to
or definition of the type of bank credit agreements that a
corporation can enter into before making allowablo the fees
and expenses related to ralslng "working capltal

AFLC - zfr(;,,, a; the ?Zerﬂspac# Team




c. If the Subcommittee, indeed, desired to preclude
all reorganization costs of any type, then we suggest
inserting the words "or financial" between “"corporate" and
*structure" of first sentence of 15-205.23. Also, insert
the phrase “voluntary of involuntary" between the words
"any" and "change" in last sentence of recommended change
to 15-205.23, Tab B: and insert the phrase "but not limited
to" between the words "in" and "alterations" in last sentence.
The above additional phrases should preclude allowability of
all legal fees and related costs of any reorganization of any
Type and Kinds (say, for instance, any reorganization monitored
by a Bankruptcy Court).

d. Tab B containing the recommended change to 15-205.23
should be amended if the Subcommittee intends to follow the
ruling in the Boeing appeal by stating explicitly expenditures
in "reorganization are unallowable whether or not additional
capital is raised. Thus, the latter underlined phrase should
be added to the last sentence of the Recommended Change.

e. 15-205.41(a) (ii) (Taxes) Tab C: No comment 1s deemed
necessary to the recommended change of ASPR 15-205.41 (a) (ii)
which is correlated to the Subcommittee's recommended change
to 15-205.23.

£f. ©New Clause, Cost Principles, 15-205.50 (Public Rela-
tions Costs) Tab D: Although the recommended proposed clause
on public relation costs 1s consistent with the discussion of
public relations in ASBCA Appeals of Aerojet-General Corporation,
ASBCA 13372, 73-2 BCA 10164 and appeal of Boeing Companvy, ASBCA
14370, 73-2 BCA 10325, we gquestion the necessity for the new
clause. As a generic term, "public relations" could easily have
been construed to encompass many of the costs denied by the
Board in Boeing. A clase reading of Boeing reveals that the
denials were based on two main grounds: (a) failure of proof
of purpose of expenditures and (b) allocability under 15-201.4.
For instance, one denial (Press tour by launch systems branch)
was summarily dismissed as "propaganda efforts to influence
public opinion.” Actually, the many similar denials by the
Board under the categories Business Meeting Expense and Dues
Expense, if not otherwise prohibited by statute or other ASPR
provisions could be allowed as a "Public Relations Expense."
In Boeing, the Board looked to the purpose or mission of an
organization (i.e., Army, Navy, and Alr Force organizations)
to justify allowability. This approach is highly undesirnble
as a guide for future cases. Nevertheless, we do not beliscve




the addition of a definition of Public Relation Expense

could be any more helpful to industry, a DOD Auditor, or
price analyst. The definition would have, in our opinion,

an expansive liberalizing effect. Contractors would attempt
to include costs thereunder heretofore considered to bhe
unallowable advertising costs. Perhaps the Subcommittee
should explore the need for better guidelines in determining
what legitimate purposes of Business Meeting Expenses and
Dues would or would not bhe acceptable. The Boaxd's rationale
in Boeing for allowing dues to organizations such as the
Chamber of Commerce and disallowing dues to the Army/Navy/Air
Force Associations is not persuasive at all. The Office of
the Air Force Chief Trial Attorney has not experienced any
disputes in recent memory concerning the allowance of costs
in the public relations area (aside from Boeing) to compel
the adoption of the recommended clause. T

FOR THE COMMANDER

eI

BEMNJASYY H. ROSYIr. Colonigd, USAE
Director ¢F Contrant Qﬁgaa

hee of the Staff Judge Advocate




Case No. 74-98

15-205.1 Advertising Costs.

(a) (CWAS) Advertising costs mean the costs of advertising media and
corollary administrative costs. Advertising media include magazines, necws-—
papers, radio and television programs, direct mail, trade papers, outdoor
advertising, dealer cards and window displays, conventions, exhibits, free
goods and samples, and the like.

(b) (CWAS) The only advertising costs aliowable are those which are
solely for (i) recruitment of personnel required for the performance by the
contractor of obligaticns arising under the contract, when considered in
conjunction with all other-recruitment costs, as set forth in 15-205.33,

(ii) the procurement of scarce items for the performance of the contract, or
(iii) the disposal of scrap or surplus materials acquired in the performance
of the contract. Costs of this nature, if incurred for more than one defense
contract or for both defense work and other work of the contractor, are
allowable to the extent that the principles in 15-201.3, 15-201.4 and

15-203 are observed.

(c) (CWAS-NA) Advertising costs other than those specified above are
not allowable. [Unallowable advertising costs include those related to
sales promotion. Such advertising involves direct payment for the use of
time or space to promote the sale of products, either directly by stimulating
interest in a product or product line, or indirectly by disseminating
messages calling favorable attention to the advertiser for purposes of
enhancing his overall image to sell His products. In both instances, the
advertiser has control over the form and content of what will appear, the

medium in which it will appear, and when it will appear.]



30 July 1976

The ASPR Committee currently is considering revisions to the ASPR cost
principles regarding Advertising Costs, Organization Costs, and Taxes,
as set forth in Tabs A, B and C respectively. The proposed revisions
have been developed to clarify the intent of these cost principles to
insure more uniform and equitable interpretation.

The revision to ASPR 15-205.1(c), Advertising Costs, would expand the
definition of advertising costs based upon the definition of advertising
expressed in the appeal of the Boeing Company, ASBCA Case No. 14370.

The change to ASPR 15-205.23, Organization Costs, would clarify the in-
tent that the costs of any corporate financial structure change resulting
in alterations in the rights and interests of the security holders is
unallowable, whether or not additional capital is raised. The change to
ASPR 15-205.41(a)(ii), Taxes, would specifically include taxes in connec-
tion with reorganization to provide consistency with ASPR 15-205.23.

Your comments (25 copies) are requested within 60 days from the date of
this letter.

Sincerely,

Colonel, USAF
Chairman, ASPR Committee
Attachments
Tabs Ay B & C



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, D. C. 20301

INSTALLATIONS AND LOGISTICS 30 Jul Y ]976

The ASPR Committee currently is considering revisioms to the ASPR cost
principles regarding Advertising Costs, Organization Costs, and Taxes,
as set forth in Tabs A, B and C respectively. The proposed revisions
have been developed to clarify the intent of these cost principles to
. Insure more uniform and equitable interpretation.

The revision to ASPR 15-205.1(c) s Advertising Costs, would expand the
definition of advertising costs based upon the definition of advertising
expressed in the appeal of the Boeing Compeny, ASBCA Case No. 14370.

The change to ASPR 15-205.23, Organization Costs, would clarify the in-
tent that the costs of any corporate financial structure change resulting
in alterations in the rights and interests of the security holders is
unallowable, whether or not additional capital is raised. The change to
ASPR 15-205.41(a)(ii), Taxes, would specifically include taxes in connec-
tion with reorganization to provide consistency with ASPR 15-205.23.

Your comments (25 copies) are requested within 60 days from the date of
this letter. :

Sincerely,

Colonel, USAF
Chairman, ASPR Committee
Attachments
Tabs A, B & C
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Case T4-98

23 June 1976

15—205 1 Adverusmg Costs.

(a) (CWAS) Advertising costs mean the costs of advcmsmg medla and
corollary administrative costs. Advertising media include magazines, newspapers,
radio and television programs, direct mail, trade papers, outdoor advertising,
dealer cards and window displays, conventions, exhibits, free goods and samples
and the like.

(b) (CWAS) The only advemsmg costs allowable are those which are solely
for (i) recruitment of personnel required for the performance by the contractor
of obligations arising under the contract, when considered in conjunction with all
other recruitment costs, as set forth in 15-205.33, (ii) the procurement of scarce
items for the performance of the contract, or (iii) the disposal of scrap or surplus
materials acquired in the performance of the contract. Costs of this nature, if in-
curred for more than one defense contract or for both defense work and other
work of the contractor, are allowable to the extent that the principles in

15--201.3, 15-201.4, and 15-203 are observed.

(c) (CWAS-NA) Advertising costs other than those specified above are net
allowable. [ﬁhallowable advertising costs include those related

to sales promotion. Such advertising involves direct payment

for the use of time or space to promote the sale of products,

either dlrectly by stimulating interest in a product or product

line, or indirectly by disseminating messages calling favorable

attention to the advertiser for purposes of enhancing his overall

Image to sell his productse. In both instances, the advertiser

has control over the form and content of what will appear, the

medium in which it will appear, and when it will appear./

TAB A



Case Th-98
23 June 1976

15-208.23 Organization Costs. (CWAS-NA) Expenditures in connection with
(i) planning or- executing the organization or reorganization in the corporate
structure of a business, including mergers and acquisitions, or (ii) raising capital,
are unallowable. Such expenditures include but are not limited to incorporation
fees and costs of attorneys, accountants, brokers, promoters and organizers,
management consultants and investment counsellors, whether or not employees
of the contractor. [‘fhe term "reorganization" includes any change

in the contractor!s fi'rmnciafl. structure resulting in alterations
)

In the rights and interests of security holders, whether or not

additional capital is ralséd./

TAB B



DEFENSE SUPHLY AGENCY
'}"‘,

Inter-Office Merorandin

DATE: 8 Oct 76 {

-
JUEERE A
" N

SUBJECT:  Advertising, Entertainment and Interest Expense Cost Principles, ASPR Case 74-98

FROK ! DCAS-AA (Mr. Rowe/at/46411)

™ ¢ DCAS-AF
ATTN: Mre. Strouse

At its regular meeting on 6 Oct 76 the ASPR Committee considered the
enclosed replies from Industry and Government Agencies with respect to

«  subject matter and determined that they should be referred to the
Section XV, Part 2, Subcommittee for review and submission of apprcpriate
recommendationse A report date of 30 Nov 76 was established for receipt
of your recommendationse

. .
Zﬁ)/(iéﬂﬁ?i{ié;étx,/
Encl B« VFLSENSTEIN

DSA Policy Member
KééA\ASPR Committee

ces )
ASPR Committee Members
Mre T» Cassidy, Exec. Sectys,

D8A FORM ]n PREVIOUS ECITIONS MAY DE
KOV 72 USED UHTIL SUPPLY EXMAUSTED



25 February 1977

MEMORANIUM POR THE ASSISTANT GENERAL COUNSEL (LOGISTICS)

SUBJECT: Advertlsing, Entertatment and Interest Cost Principles
(ASFR Cage Th-98)

Abtached (Tab A) 1a & copy of the Bubcommittee report on ASFR Case T4-98
wiieh the ASPR Committee approved for publication as modified on Teb B
aof the report. When ve asked for comments, DCAA tock exception aa noted
on page 10 of the meport. The Subcommittee and subsequently the ASPR
Committee 414 not egree.

After approwal, Mr. Beoses felt sufficlently concemmed to resurfsce the
issue (Tab B). In view of his concem, I would spprecimte your comments
on the eompliance of the proposed cost principle with P.L. 87-1kh.

s
N

THOMAS F. BLAKE, JR.
Colonel, USAF
Chairmen, ASPR Committee
Attachment s
Tabs Aand B

cce DP
PX
PR C.F.(74-98)
PR Chron

Prepared by:Col.Blake /mla/25FebTT
0ASD(I&L)PR/3DTT6/T2026




DEFENSE CONTRACT AUDIT AGENCY
CAMERON STATION
ALEXANDRIA, VIRGINIA 22314

I Yepr vy

IN REPLY REFER TO

Col., Thomas F., Blake, Jr.,, USAF
Chairman, ASPR Committee

Room 3D776

Pentagon

Washington, D.C. 20301

Dear Tom:

I am writing to you personally because of my concern regarding
the direction being taken on ASPR Case 74-98, as it applies to the
cost principle dealing with advertising. T believe that it would
be well to couple any change to ASPR 15-205.1 with necessary decisions
relating to the allowability of so-called public relations efforts.

In its report dated 24 January 1977, the Subcommittee rejected
our reservations on whether the proposed revision is in accord with
the legislative intent underlying the Defense Appropriations Act of
1962 Section 636 of Public Law 87-144. T do not believe the Subcommittee
fully appreciated the importance of our reservations nor the precedent-
making implications of the proposed revision. The revision merely
incorporates an extremely narrow definition of advertising as determined
by the ASBCA in connection with the appeal of the Boeing Company
(ASPR Case No, 14370). 1In my view this is the wrong route to take;
from a DoD policy point of view it would be well to thoroughly research
the intent of Congress in establishing the limitations of Public Law
87~144 before proceeding.

The need for specific coverage on public relations is becoming
increasingly crucial. Contracting officers and auditors must make
decisions on the allowability of contractors' efforts to enhance or
otherwise promote their corporate image, production capabilities,
engineering know-how, and other activities designed to influence,
even though indirectly, the Government and others to procure weapon
system products and related services offered by the company. As you
know, the same problems affect current deliberations concerning
contractors' efforts to indirectly influence legislation. DoD needs
to deal with the specific allowability of public relations costs
within the framework of public policy and other limitations.

\\O\‘UT’O/V s
& %
2 )

[+ 4
¥ <
ﬁ’& ’@

7276-101°



T 1vrs w7
P
Col., Thomas F, Blake, Jr., USAF

I suggest that a new ASPR case on public relations costs be
established, bearing the foregoing in mind. In the meantime, I
urge that further action on case 74-98 be postponed until the intent
of Public Law 87~144 is resolved and guidance on the allowability of
public relations costs is promulgated. ’

I would be pleased to discuss the issues further at your
convenience,

Sincerely,

%%4 i

Frederick

. Heumg
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DEPARTMENT OF DEFENSE . "w
OFFICE OF GENERAL COUNSEL S i R,
WASHINGTON, D. C. 20301
.
3 May 1977

MEMORANDUM FOR COLONEL BLAKE, OASD (I&L)

SUBJECT: Advertising, Entertainment and Interest Cost Principles--~
ASPR Case 74-98

You have provided to me a copy of the 24 January 1977 report of the ASPR
Section 15, Part 2 Subcommittee concerning subject case and a copy of
an 11 February 1977 letter to you from the Director, DCAA addressing
the recommendations of that report. The subcommittee's study seems
to stem from the decision of the ASBCA in the Boeing Company case
(ASBCA No, 24370 73-2 BCA B 10325) in which the Board examined
certain overhead cost disallowances from the standpoint of whether

the underlying activities constituted "advertising''. The subcommittee
report proposes a number of changes to ASPR 15-205,1 including a
change to paragraph (c) thereof which would adopt the definition of
"advertising' contained in that decision in describing unallowable adver-
tising costs. The subcommittee’s report notes a reservation by DCAA
as to whether or not said proposed revision is in accord with the intent
of Congress as contained in the annual DoD Appropriation Act provision
(first enacted as section 636 of the 1962 DoD Appropriation Act, Public
Law 87-144) limiting the use of funds appropriated therein for payment
of the costs of advertising by a defense contractor.

Mr. Neuman's letter characterizes the subcommittee's report and, in
turn, the ASBCA ruling as incorporating '""an extremely narrow definition
of advertising' and expresses the view that ''this is the wrong route to
take'' from a DoD policy point of view. He enumerates a number of self-
promotion activities engaged in by contractors and urges that the need
for specific coverage on public relations costs is becoming "'increasingly
crucial''. His letter closes by urging that further action on Case 74-98
""be postponed until the intent of P, L.. 87-144 is resolved and guidance

on the allowability of public relations costs is promulgated''. To put

it more precisely, Mr. Neuman is asking whether the exclusion of
certain "'public relations' costs from the ambit of unallowable advertising
costs as proposed in the ASPR Subcommittee report, is consistent with the

intent of Congress manifested in the original enactment and subsequent
re-enactments of the restriction against payment of contractor

advertising costs.




The subcommittee's proposed revised ASPR 15-205. 1(c) definition

of unallowable advertising cost is essentially the verbatim text of the
ASBCA's holding in Aerojet-General Corporation (ASBCA No. 13372,
73-2 BCA P 10, 164) as to the meaning of "advertising' as used in the
present text of that ASPR section. The Aerojet-General case was an
appeal from a DCAA Form 1 which disallowed a particular contract's
pro rata share of that portion of Aerojet's corporate overhead costs.
resulting from operation of its Public Communications Department.
These costs had been disallowed on the basis that they constituted
"corporate advertising and corollary administrative costs'. After
reviewing in great detail dictionary definitions, textbooks, and expert
testimony given, the Board rejected the Government's contention that
all public relations costs are '"advertising' costs. Instead, the Board
held as follows:

"From our review of the material presented we conclude
that 'advertising' customarily involves the paid use of a
medium such as space in a newspaper or time on radio or
television to deliver a sales message. Other examples
would include certain window displays, some types of
handbills or circulars, exhibits, free goods and samples,
and the like. Apart from the fact that 'advertising' usually
involves direct payment, probably its most significant
feature is that the advertiser has complete control over the
form and content of what will appear, the medium in which
it will appear, and when it will appear. On the other hand,
'public relations' to the extent that it involves disseminating
information does not customarily involve purchased space or
time and the person releasing the information has no control
over whether it will be used as prepared, changed, or where
or when it will appear or whether it may be discarded.

""Because Congress restricted only the payment of 'costs of
advertising', we hold that particular restriction to be limited
to 'costs of advertising'. Had it been intended to outlaw all
public relations costs the Congress would, or should, have
said so. Moreover, because Congress did not elect to define
the word "advertising', we may only conclude that it was used
in its normally understood sense as of the time the statute
was enacted. The 1957 version of Webster's New International
Dictionary, Second Edition, Unabridged, from which we have
already quoted the definition of 'public relations', defines
advertising in these words:



'a, Any form of public announcement intended to aid
directly or indirectly in the sale of a commodity, etc.,
in the promulgation of a doctrine or idea, in securing
attendance, as at a meeting, or the like, b, Advertisements
collectively. c¢. The act or business of preparing and
circulating advertisements.®

"In view of the fact that the recurring restriction first appeared
in the Defense Department Appropriation Act for fiscal 1962,
which was passed by the Congress in calendar 1961, we take
this definition from the dictionary copyright in 1957 to be, if
not precisely what Congress understood 'advertising' to mean,
at least a close approximation of it. Contrasting this definition
with the earlier quoted definition of 'public relations' from the
same dictionary, it is seen that our previously-expressed
conclusion that 'advertising' and 'public relations' are not
synonymous accords with the dictionary definition of the terms
at the time Congress first enacted the statute. "

The ASBCA applied its above holding in its subsequent Boeing Company
decision (supra). That case involved an appeal from a DCAA Form 1
which disapproved, as allowable overhead cost, certain expenses
labelled by the contractor as '"Public Relations Expense.'' These
included costs of celebration of its 50th anniversary, costs of certain
operations of the contractor's news bureau, costs of outside distribution
of a company magazine, and costs and for attendance and participation at
conventions of the Air Force Association and similar organizations of
the other two services. It was the Government's contention that all
public relations activities and expense are to categorized as either
advertising, entertainment or contributiors and are thus specifically
unallowable on these basis. The Board rejected that contention and
instead made determinations as to the allowability of the individual
items of cost on the basis of the ASPR 15-201.2-.4 general criteria

and the pertinent ASPR principles concerning specific costs.

The committee hearings on the 1962 Department of Defense Appropriations
Act and the ensuing reports sheds no significant light on the intended
compass of ""advertising''. Neither the testimony nor the reports contain
any significant references to activities characterized as '"'public relations'
in the foregoing ASBCA decisions. Indeed the testimony and reports are
directed almost exclusively to advertising in the printed media and

the circumstances under which such costs should be reimbursable by



the Department of Defense. Inferentially, some conclusions can be
drawn as to the Congress' intent with regard to non-print media
advertising. For example, ASPR section 15-205.1, as of the time of
consideration of the 1962 DoD Appropriations Act, characterized

costs of participation in exhibits as allowable. The circumstance

that this cost, as well as two other types of print media advertising
costs also then specified in ASPR as allowable, were nofincluded among
the statutory exceptions to the ban on payment of advertising costs
implies an intention of the Congress not to permit reimbursement of
such costs.

It should be noted that the provisions originally enacted as section 636
of the 1962 Department of Defense Appropriations Act have been enacted
almost verbatim in each subsequent Department of Defense Appropriations
Act. The Aerojet and Boeing decisions which excluded certain ""public
relations'' activities from the ambit of advertising were decided in June
and October 1973 respectively. It is therefore arguable that had
Congress considered the ASBCA's definition of "advertising'' to be
unduly restrictive, it would have made appropriate changes, to the
existing text of the restriction, in the subsequent Appropriations Acts.
The repetition of the original statutory provision thus raises an
inference that the ASBCA's definition of "advertising' comports with the
original and present intent of the legislation.

On the basis of the foregoing, the definition of "advertising'' adopted
in the ASPR Subcommittee proposed revision of ASPR 15-205. 1(c)
would not appear to be inconsistent with the intention of the Congress
as expressed most recently in section 731 of the 1977 Department of
Defense Appropriation Act (P. L. 94-419),

Two final observations seem appropriate. In its ruling, the ASBCA

has simply said that costs of public relations may not be categorically
disallowed. As may be noted from the Boeing decision, costs of individual
activities conducted as part of a public relations effort may be found
unallowable when examined under the general or specific cost principles

of ASPR Section 15 Part 2. Secondly, the foregoing conclusion as to the
scope of the statutory restrictions on payment of advertising costs
obviously does not dispose of the policy question of whether, given the
concerns expressed by Mr, Neuman and the concerns voiced within the



Congress as to lobbying costs, the ASPR subcommittee's recommenda-
tions--addressed solely to ASPR 15-205, 1--leave a shortfall in required
ASPR coverage with regard to '"'public relations'' costs.

/v‘—‘-”" L/
\
W
Peniel Moed

Office of the Assistant
General Counsel (Logistics)



MANPOWER, RESERVE AFFAIRS
MDY,
25 May 1977

MEMORANDUM FOR THE DIRBCTOR, DEFERSE CORIRACT AUDIT AGENCY

FBJECT: Advertising, Entertainment end Interest Cost Principles
(ASPR Case Th-98)

Youy memorandum of 11 February 1977 requested that we delay publication
of the cost principle changes mpproved under ASPR Case Th~98 pending the
resolution of a proposed, nev ASPR Case on public relations costs.

The ASPR Cosmittee heas considered your proposal and we have obtained come
ments from the QAGC (Logistics) on the matter.

. £8 & result ve 4o not belleve that the ASPR changes approved under Case
Th=08 are inconsistent with the intentions of Congress as expresesed in
the 1962 Department of Defense Approprimtions Act, and subsequent legis-
lation inciuding the latest, section of the 1977 Department of
Defense Appropriation Aet (P.L. 94-419). Ve have, therefore, released
the changes approved under AGPR Case Ti~98 to the ASPR Publications
Editor for print in the next UPC.

Should you still believe that apecific ASPR coverage on public relations
coste is emssential we certainly are not averse to considering any pro-
posed ASPR changes you care to submit that would cover thetl area. We
vould expect, howevey, that aspecific ASPR changes, rather than a general
policy statement, be submitted.

{signed) T. ¢, CASSIDY

(ijI') mm F. m’ JB.
Colonel, USAF

. Chairman, ASPR Coamittee
ces: DP

PX

PR C.F,.(7L-98)

P} Chron .
Prepared by:Mr.Cassidy/mla/25MayT7

OASD(MRA&L )PR/3D776/Th796
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Case No. 74-98 e

15~-205.1 Advertising Costs.

(a) (CUAS) Advertising costs mean the costs of advertising media and
corollary administrative costs. Advertising media include magaziunes, news-—
papers, radioc and television programs, direct mail, trade papers, ouldoor
advertising, dealer cards and window displays, conventions, exhibits, free
goods and samples, and the like.

(b) (CWAS) The only advertising costs allecwable are those which are
solely for (i) recruitment of personnel required for the performance by the
contractor of obligations arising under the contract, when considered in
conjunction with all other -recruitment costs, as set forth in 15-205.33,

(ii) the procurement of scarce items for the performance of the contract, or
(iii) the disposal of scrap or surplus materials acquired in the performancc
of the contract. Costs of this nature, if incurred for more than one defense
contract or for both defense work and other work of the contractor, are
allowable to the extent that the principles in 15-201.3, 15-201.4 and

15-203 arc observed.

(c) (CWAS-NA) Advertising costs other than those specified above are
not allowable. [Unallowable advertising costs include those related to
sales promotion. Such advertising involves direct payment for the use of
time or space to promote the sale of products, either directly by stimulating
interest in a product or product line, or indirectly by disseminating
messages calling favorable attention to the advertiser for purposes of
enhancing his overall image to sell his products. In both instances, the
advertiser has control over the form and content of what will appear, the

medium in which it will appear, and when it will appear.]



15:12 ' 1 O0CTOBER 1978
CONTRACT COST PRINCIPLES AND PROCEDURES

15-205 Selected Costs.

15-205.1 Advertising Costs.

(a) (CWAS) Advertsing costs mcan the costs of advertising media and
corollary administrative costs. Advertising media include magazines, newspapers,
radio and television programs, direct mail, trade papers, outdoor advertising,
dealer cards and window displays, conventions, exhibits, {rece goods and samples,

and the like. [It does not include public relations activities
associated with dissemination of information whereby the
contractor .does not retain control of how such data will be
used. Fxpenses associated with preparing informational

brochures, capability handouts, salary costs incurred assisting

public relations organizations are not considered advertising

costs for purposes of this clause.]

{(b) (CWAS) The only advertising costs allowable arc those which are solely
for (i) recruitment of personnel required for the performance by the contractor
of obligations arising under the contract, when considered in conjunction with all
other recruitment costs. as set forth in 15-205.33, (ii) the procurement of scarce
items for the performance of the contract, or (iii) the disposal of scrap or surplus
materials acquired in the performance of the contract. Costs of this nature, if in-
curred for more than one defense contract or for both defense work and other
work of the contractor, are allowable to the extent that the principles in
15-201.3, 15-201.4, and 15-203 are observed. i :

(c) (CWAS-NA) Advertising costs other than those specified above are not
allowable. [Unedtowable -advertising-eoste-nelude--thoserelated
to-satescpromotion. Suoch Unallowable advertising involves direct
payment for the use of time or space to promote the sale of
products, either directly by stimulating interest in a product
or product line, or indirectly by disseminating messages
calling favorable attention to the advertiser for purposes of
enhaucing his overall image to scll his products. 1n both
Instances, the advertiser has coutrol over Lhe [orm and content

of what will appear, the medium in which it will appear, and

when it will appear.]

TAB A



Case Th-98

23 June 1976

15-205.1 Advertising Costs. ] :

(a) (CWAS) Advertising costs mean the costs of advertising media and
corollary administrative costs. Advertising media include magazines, newspapers,
radio and television programs, direct mail, trade papers, outdoor advertising,
dealer cards and window displays, conventions, exhibits, free goods and samples,
and the like. ‘

(b) (CWAS) The only advertising costs allowable are those which are solely
for (i) recruitment of personnel required for the performance by the contractor
of obligations arising under the contract, when considered in conjunction with all
other recruitment costs, as set forth in 15-205.33, (ii} the procurement of scarce
itemns for the performance of the contract, or (iii) the disposal of scrap or surplus
materials acquired in the performance of the contract. Costs of this nature, if in-
curred for more than one defense contract or for both defense work and other
work of the contractor, are allowable to the extent that the principles in
15-201.3, 15-201.4, and 15-203 are observed.

(c) (CWAS-NA) Advertising costs other than those specified above are not
allowable. /Unalloweble advertising costs include those related

to sales promotion. ©Such advertising involves direct payment
for the use of time or space to promote the sale of products,
either directly by stimulating interest in a product or product
line, or indirectly by disseminating messages calling favorable
attention to the advertiser for purposes of enhancing his overall
image to sell his productse. In both instances, the advertiser
has control over the form and content of what will appear, the

medium in which it will appear, and when it will appears/

TAB A



Case Th-98

23 June 1976

15-205.23 Organization Costs. (CWAS-NA) Expenditures in connection with
(i) planning or executing the organization or reorganization in the corporate
structure of a business, including mergers and acquisitions, or (ii) raising capital,
are unallowable. Such expenditures include but are not limited to incorporation
fees and costs of attorneys, accountants, brokers, promoters and organizers,
management consultants and investment counsellors, whether or not employees
of the contractor. /The term "reorganization" includes any change

in the contractor!s financial structure resulting in alterations
in the rights and interests of security holders, whether or not

additional capital is raised./

TAB B



Case TL-98

23 June 1976

15-205.41 Taxes.
(a) No change
(i) No change
(ii) taxzes in connection with financing, refinancing,
er refunding operations [or reorganizations] (see 15-205.17
[and 15-205.23]); (CWAS-NA).
(iii) No change
(iv) No change
(v) No change
(vi) No change
(b) No change
(c) No change

(d) No change

TAB C




REPLY TO
ATTN OF:

&
NATIONAL AERONAUTICS AND SPACE ADMINISTRATION N @
WASHINGTON, D.C. 20546 S =
S 2
2 ,\A\e
ECREIN
/.%/ ) /y/ /s

HP-2 0CT 2 1974

Colonel Robert M. Obach .

Chairman, ASPR Committee ‘ -
Room 3D776 PR AN o
The Pentagon I S DR
Washington, D.C. 20301 ; v

Dear Colonel Obach:

Reference is made to ASBCA Case Number 14370, involving a
number of contested cost issues under contract AF33(656)-
15684 with The Boeing Company.

wWith regard to this case, the Board made several important
decisions and interpretations concerning various cost
principles, including those involving advertising, enter-
tainment and interest expenses. Because of the precedent-
setting nature of some Of the Board's rulings, it is
recommended that an ASPR Section XV case be established

to study the Board's decisions and determine the need and
desirability for revising or clarifying any of the
pertinent cost principles.

Your consideration in this request is appreciated.

Sincerely, é;/
George (?} chietti
dm

Assistant inistrator
for Procurement



" ITED STATES OF AMERICA
GENERAL SERVICES ADMINISTRATION

Federal Supply Service
Washington, DC 20406

AUG 12 1976

Colonel Thomas F. Blake, Jr.

Chairman, ASPR Committee

Office of the Assistant Secretary

of Defense (Installations & Logistics)
Department of Defense

Washington,.DC 20301

- Dear C?iggak/ﬁiake:

This is in response to your letter of July 30, 1976,
requesting comments on proposed changes to ASPR cost
principles regarding Advertising Costs, Organization
Costs, and Taxes. Primarily the revisions broaden
unallowability provisions relating to sales promotion
and corporate financial restructuring, based upon ASBCA
Case No. 14370, The Boeing Company.

We interpose no objection to these changes. However,

we have not solicited comments from the members of the
Interagency Procurement Policy Committee and would expect
to do so prior to making parallel changes in the FPR for
the purpose of uniformity.

Sincerely,

st I

PHILIP G. READ
Director of Federal Procurement Regulations

O\_UTIO
& NQ/O
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k3 & Keep Freedom in Your Future With U.S. Savings Bonds
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Reply to Attn of:

NNASAN

National Aeronautics and
Space Administration

Washington, D.C.
20546

HC AUG 111976

Colonel Thomas F. Blake, Jr.
Chairman, ASPR Committee
0ASD (I&L)

Washington, DC 20301

Dear Colonel Blake:

Reference is made to your letter of July 30, 1976,
requesting our comments on proposed changes to ASPR
15-205.1, Advertising Costs, ASPR 15-205.23, Organiza-
tion Costs, and ASPR 15-205.41, Taxes.

This is to advise that NASA concurs with the proposed
revisions contemplated by your July 30 letter.

S%ncerely, [

-a‘:\ﬁ-'s‘\..‘v\,;- PP
stant Admipiéi?ator for Procurement




PEHKIN_ELM EH OPTICAL GROUP

THE PERKIN-ELMER CORPORATION
NORWALK, CONNECTICUT 06856
TELEPHONE: (203) 762-1000

CABLE: PECO-NORWALK

FC-0996-76

August 25, 1976

Mr. Charles I. Derr .
Machinery and Allied Products
Institute

1200 Eighteenth Street, N.W.
Washington, DC 20036

Dear Mr. Derr:

Subject: Comments relating to proposed change
to ASPR 15-205.1(c) "Advertising Costs."
Case 74-98

I agree that ASPR 15-205.1 should be expanded in light
of recent ASBCA cases. However, since a revision is being
contemplated, I strongly recommend that we once and for all
put to bed the never ending discussion of public relations
expenses versus advertising. My suggestions for modification
of the proposed clause are attached.

One additional point. The comment relating to sales
promotion expense should definately be deleted since it
conflicts with ASPR 15-205.37 "Selling Costs."”

Sincerely,
0. 0
\ i preie // Tt STy

James J. Conway !
- Controller
Optical Group

JJC:hvb
attachment

cc: ASPR Committce v



DEFENSE CONTRACT AUDIT AGENCY
CAMERON STATION
ALEXANDRIA, VIRGINIA 22314

N REPLY REFER TO

9 GEP 196
PGD

MEMORANDUM FOR CHAIRMAN, ASPR COMMITTEE

SUBJECT: Revision of ASPR 15-205.1(c), Advertising Costs;
ASPR 15-205.23, Organization Costs; ASPR 15-205.41(a) (ii),
Taxes

The following comments are offered with regard to the subject
revisions:

ASPR 15-205.1(a) - While this revision does not propose any
changes to paragraph (a) we would suggest for clarification that the
(CWAS) designation for this paragraph be removed. This (a) paragraph is
merely a definition and description of the term "advertising costs."
The application of the principle of reasonableness under the CWAS
concept (15-201.3) comes into play relative to the allowable costs in
paragraph (b) and the unallowable costs in paragraph (c).

ASPR 15-205.1(c) - The language of this revision presents no
problems for cost accounting interpretation when performing audits of
contractors' advertising costs. However, we do have reservations as to
whether or not this additional ASPR coverage, reflecting the definitioms
set forth in recent BCA decisions, is in accord with the intent of
Congress contained in the Defense Appropriations Act of 1962 (PL 87-144,
Stat 36).

FOR THE DIRECTOR:

C. O. STARRETT, /JR.
Assistant Direcdtor

Policy and Plans



AEROSPACE INDUSTRIES ASSOCIATION OF AMERICA. INC.

1725 DE SALES STREET. N.W . WASHINGTON. D. C.. 20036 TEL. 347-2315

Thomas F. Blake, Jr.

Colonel, USAF

Chairman, ASPR Committee

Installations and Logistics

Office of the Assistant Secretary
of Defense

Washington, D. C. 20301

Dear Colonel Blake:

August 6, 1976

Mr. Harr has given me your 30 July 1976 letter advising that the
ASPR Committee is considering revisions to the cost principles regarding
Advertising Costs, Organization Costs, and Taxes.

We appreciate the opportunity to comment on these revisions under
consideration, and expect to have our comments within the date indicated.

PJIB:cve

Blattau
Aerospace Procurement Service
Staff




UNITED STATES
ENERGY RESEARCH AND DEVELOPMENT ADMINISTRATION
WASHINGTON, D.C. 20545

SEP 2 2 1976

Colonel Thomas F. Blake, Jr., USAF
Chairman, ASPR Committee
0ffice of the Assistant Secretary of Defense

Installations and Logistics
Washington, DC 20301

Dear Colonel Blake:

We have reviewed the proposed changes to ASPR 15-205.1, 15-205.23
and 15-205.41 (ASPR Case 74-98). We agree with the changes and recom-

mend their implementation.

Sincerely,

Director for Policy
Division of Procurement

o\,UT’ O/V
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AMERICAN DEFENSE PREPAREDNESS ASSOCIATION

DEDICATED TO PEACE WITH SECURITY THROUGH DEFENSE PREPAREDNESS

UNION TRUST BUILDING, 15TH AND H STREETS, N. W., WASHINGTON, D. C. 20005
202-347-7250

Founded 1919

27 September 1976

Col. T. F. Blake

Chairman ASPR Committee

Office Assistant Secretary of Defense
The Pentagon

Washington, D.C. 20301

Dear Colonel Blake:

Reference your letter of 30 July 1976 concerning ASPR Cost Principles
and ASPR 15-205.1(c¢).

The one significant reply we received is attached hereto.

As stated by F. M. Beall of Fairchild, I hope the reply is of
some help.

Slncerely, :

obert D. Worthen
Colonel, U.S. Army (Ret.)
Assistant Director, Advisory Service

RDW:b1l

Encl.



a

Fairchild Industries Germantown, Maryland 20767 (301) 428-6000

August 18, 1976

Col. Robert D. Worthen

Asst. Director, Advisory Service
American Defense Preparedness Assoc.
15th & H Streets, N.W.

Washington, D. C. 20005

Dear Colonel Worthen:

Mr. Uhl has requested that I reply to your letter of 3 August

1976 regarding changes to ASPR 15-205.1, 15-205.23 and 15-205.41. I
have the following comments:

FMB:bp

15-205.1

I have no objection to the proposed change, which includes
the definition contained in the ASBCA case. I don't under-
stand why the change refers to sales promotion, since any
advertising which meets the definition would be unallowable
unless it qualified under 15-205.1(b). They may be trying
to avoid a possible conflict with 15-205.37, which says
sales promotion costs are allowable if reasonable and
allocable.

15-205.23 and 15-205.41

This is another example of a proposed change in the ASPR be-
cause an ASBCA decision went against the government. The
ASPR Committee may be correct that the original intent of the
ASPR was to disallow capital structure changes of the type
Boeing made. I don't know. It was, however, in my opinion,
a change in the corporate capital structure, even though it
did not raise additiomal funds.

I hope the foregoing may be of some help.
Sincerely,

7 f/
S P . . S
AL NLE e R

F. M. Beall, Director
Financial Systems & Procedures



UNITED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

OFFICE OF GENERAL COUNSEL

B-154724 September 2L, 1976

Colonel Thomas F. Blake, Jr.

Chairman, ASPR Committee

Office of the Assistant Secretary of
Defense

Department of Defense

Dear Colonel Blake:

By letter dated July 30, 1976 with attachments, you
forwarded for our comment proposed revisions to ASPR cost
principles regarding advertising costs, organization costs
and taxes. You indicate that the proposed revisions have
been developed to clarify the intent of these cost principles
to insure more uniform and equitable interpretation.

We are informed that the revision to ASPR 15-205.1(c),
Advertising Costs, would expand the definition of advertising
costs based upon the definition of advertising expressed in
the appeal of the Boeing Company, ASBCA Case No. 14370. It
is your view that the change to ASPR 15-205.23, Organization
Costs, would clarify the intent that the costs of any corporate
financial structure change resulting in alterations in the
rights and interests of the security holders is unallowable,
whether or not additional capital is raised. Finally you
indicate that the change to ASPR 15-205.41(a)(ii), Taxes,
would specifically include taxes in connection with reorgani-
zation to provide consistency with ASPR 15-205.23.

We concur with the revisions as proposed.

Sincerely yours,

Paul G. Dembling
General Counsel

7



FINANCIAL EXECUTIVES INSTITUTE

633 THIRD AVENUE, NEW YORK, N. Y. 10017 + 212 953-0500

24 September 1976

Col. Thomas F. Blake, Jr.
Chairman, ASPR Committee
OASD (I & L)

The Pentagon, 3D-776
Washington, D. C. 20301

Dear Col. Blake:

The Financial Executives Institute appreciates the opportunity
to comment on proposed changes to ASPR sections 15-205.1, .23,
and .41. These are all areas of disallowed costs that have
been particularly frustrating to contractors because of the un-
reasonable interpretation that has frequently been imposed.

The sources of difficulty are different for advertising than
they are for organization costs.

Sec. 15-205.1(c) (Tab a)

The proposed change makes it clear that specific types of
advertising are unallowable. However, when recruiting for
individuals qualified in certain advanced technologies, it

may be necessary to call favorable attention to the potential
employers to stimulate the interest of potential employees.
Contracting officer and auditor reviews of such advertisements
in retrospect frequently result in an interpretation that undue
attention is given to the company's products and a determination
of total unallowability.

We believe that the real source of difficulty that contractors
have experienced with auditors and with contracting officers
is the unreasonable rigid interpretation that has sometimes
been placed on the form and content of recruitment advertising
which is normally allowable.

Obviously all employers, including the government compete in
the labor market in their recruiting processes. The effective-
ness of communication in attracting applicants and the ability
to sell them during employment interviews is the measure of
success. Successful recruiting employs many techniques and
media without having proven techniques for measuring success.
The door should therefore be left open for innovation.
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Too often auditors and contracting officers are given to
exercising subjective judgments on form, content and volume
of advertising material used for recruiting. These judgments
result in arbitrary disallowances which are not supportable
by a reasonable interpretation of the regulations. As an
example, color advertising has been disallowed although the
government uses it regularly for military recruiting. As
another example, recruitment copy containing picture of
products to be worked on have been disallowed because the
emphasis was judged to be weighted on the product rather than
employment. These are both judgmental prohibitions that
limit the contractors ability to compete effectively in the
recruiting process. Our comments noted in the second para-
graph under Sec. 15-205.1(c) Tab A apply equally to recruit-
ment advertising.

DOD must recognize that without continuously putting its name
in front of potential buyers, no contractor could continue to
be a supplier. Prime contractors would lose some of their
technology. Subcontractors would become unknowns or would
disappear. While we think the government position on adver-
tising has been hard line and unrealistic, we recognize it
will not be modified over night.

We believe the problem could be remedied if the regulations
specifically authorized for recruitment advertising all
techniques and media commonly used either by the government
or by other commercial employers. Such a guideline would,
we think, eliminate or reduce the possibility of disallow-
ances based on the subjective judgment of one or two people.
Such a change would remove some of the disadvantages con-
tractors have in recruiting employees to work on government
contracts.

Consideration should also be given to some reasonable pro-
ration of the cost of the advertising when a difference of
opinion exists between the contractor and the administrative
contracting officer.

We would therefore recommend that sub-paragraph (c) be re-
worded to read:
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"(c¢) (CWAS-NA). Advertising costs other than those
specified above are not allowable. Unallowable costs
include certain costs related to sales promotion.
Such advertising involves direct payments for the use
of time (air time) or space to promote the sale of
products. Sales brochures which make known the avail-
ability of a product or product line, technical
literature covering specifications and applications,
price books, are all a necessary expense to marketing
a product or product line and are allowable, except
when such marerial is so general as to provide no
useful information to the potential buyer."

Sec. 15-205.23 Organization Costs (CWASNA). (Tab B)

The proposed change incorporates the term and definition for
"reorganization" and includes such activities in the un-
allowable category. Costs associated with financing and re-
financing are included in this section.

Here the regulations seem to be at odds with DOD policy and
with the recent promulgations of the Cost Accounting Standards
Board. Through the Profit '76 Study, the Secretary of Defense
is examining contractor profits and ways in which they could
be made more comparable to the profits realized from commer-
cial activities. One of the reasons that profits remain low
is that costs remain high. Contractors are not generating
enough cash from government business to invest in new, more
efficient facilities. The investment cost for new processes
and more advanced technology is not warranted by the returns
contractors receive. This situation has been documented prior
to the Profit '76 Study in other studies conducted by DOD, the
General Accounting Office and by several industry groups.

The Cost Accounting Standards Board has recognized that con-
tractors must receive consideration in cost for the capital
invested in facilities to perform government contracts.
Standard 414, Cost of Money as an Element of the Cost of
Facilities Capital was published June 2, 1976. The effective
date has not been established.
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The inclusion as disallowed costs in ASPR, of costs related to
financing or refinancing is completely contradictory to ex-
pressed intent of DOD, the CASB and Congress. The provisions
of Sec. 205.23 should be amended to be consistent with the
objectives of DOD and the promulgation of the CAS Board giving
recognition to the cost of facilities capital

In view of the circumstances, we believe that Sec. 15-205.23,
Organization Costs, should be rewritten as follows:

"15-205.23(a) Organization Costs. (CWAS-N2Z) .

Expenditures in connection with planning or executing
the organization or reorganization in the corporate
structure of a business are unallowable. Such ex-
penditures include but are not limited to incorpora-
tion fees and costs of attorneys, promoters and
organizers, whether or not employees of the contractor."”

"15-205.23(b) Organization Costs. (CWAS) .

Reorganizations involving mergers or acquisitions or
raising capital are allowable. Such expenditures
include costs of attorneys, accountants, brokers,
investment counselors and management consultants,
whether or not employees of the contractor. The term
"reorganization" includes any change in the contrac-
tor's financial structure resulting in alterations in
the rights and interests of security holders, whether
or not additional capital is raised."

The CASB is working on a standard for recognizing the cost of
other capital. To avoid unnecessary future iterations and
modifications of this regulation, we suggest it would be
appropriate to add another sub-paragraph under 15-205.23(c)
worded as follows:

"(c) t such time as the CASB promulgates an addi-
tional standard or standards, recognizing as a cost
other forms of capital or the cost of obtaining and
employing other forms of capital in the performance
of government contracts, such promulgations are
incorporated into this regulation as of the effective
date of the applicable standard(s)."
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Sec. 15.205.41 Taxes (Tab C).

Consistent with the changes proposed for Sec. 15.205.23 we
think:

Subparagraph {(ii) should be deleted.

Subparagraph (iii) should be renumbered (ii)
Subparagraph (iv) should be deleted

Subparagraph (v) should be renumbered subparagraph (iii)

Sec. 15.205.17 Interest and Other Financial Costs.

This section was included in the proposed change by reference
only (see Tab C). Since it deals with some of the costs of
capital and financing operations, it should be deleted. It
would become nonapplicable with the effectivity of CASB
Standard 414.

If the government is to benefit from costs incurred for rais-
ing capital, financing or refinancing, then it should share
in the costs associated with these activities as well as pay
its allocable share for the cost of facilities capital.

Very truly yours,

\\U”a \oeen § \Lk{i@m

W. Stewart Hotchkiss

Senior Advisor, Committee on
Government Business

Financial Executives Institute

25 copies enclosed.
Copies to each Member of the Government Business Committee

WSH:cb



COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS (CODSIA)

2001 Eye Street, N.W.
Washington, D.C. 20006
L 4
{202) 457-4985
October 8, 1976

Colonel Thomas F. Blake, USAF
Chairman, ASPR Committee

0ASD (I&L)

The Pentagon, Room 3D 776
Washington, D.C. 20301

Dear Colonel Blake:

Thank you for the opportunity of commenting on proposed revisions to
ASPR 15-205.1(c) Advertising Costs; 15-205.23 Organization Costs; and
15-205.41(a) (ii) Taxes.

The opinions and recommendations of the undersigned associations of the
Council of Defense and Space Industry Associations (CODSIA) regarding each

of the proposed revisions are provided in the paragraphs which follow.

ASPR 15-205.1(c) Advertising Costs:

Your 30 July 1976 letter which transmitted the proposed revision
states that the purpose is to expand the definition of advertising costs
based upon the definition of advertising expressed in the appeal of the
Boeing Company ASBCA Case No. 14370.

The thrust of the Boeing decision: First, it indirectly established
that this regulation covers only media and corollary administrative costs
related to advertising offers to buy resources and advertising offers to
sell resources. This point reveals a flaw in existing ASPR 15-205.1(a)
in which the phrase "cost of advertising media" is used instead of the more

precise phrase '"cost of media advertising''. This point is important
because the ASPR is concerned only with advertising costs, not with media
costs.

Secondly, the ASBCA decision developed a definition of ''sales promotion

advertising', which is the only advertising that it considers unallowable
under ASPR 15-205.1(c).

Therefore, the purpose of revising ASPR 15-205.1(c) should not be to
expand the definition, but rather to clarify the definition. To accomplish
this purpose, the generalized statement currently in ASPR 15-205.1(c) should
be revised. Changes also need to be made in 15-205.1(a) and (b) to support
the revision in (c). We propose the following complete text of ASPR 15-205.1,
with the description of the changes contained in the comments outlined under
each section.
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15.205.1 Advertising Costs:

(a) (CWAS) Advertising costs mean the cost of Adyérridivg wédi4d media
advertising and ¢4¢4114¢y Adnididftdfi¥é directly associated costs.
Advéitiding hédid Media advertising includes magazines, newspapers,
radio and television programs, direct mail, trade papers, outdoor
advertising, dealer cards and window displays, ¢ddvédfidnél EAUIBIFé,
convention exhibits, free goods and samples, and the like.

Comment: 1. The words "media advertising' have been substituted for
"advertising media" in order to limit the subject of this paragraph of
ASPR to advertising costs. 2. The words "directly associated” have been
substituted for '"corollary administrative" costs since Cost Accounting
Standard 405 Accounting for Unallowable Costs uses the term 'directly
associated" for the purposes of costing unallowable costs under that
Standard. 3. The changes regarding the words 'conventions, exhibits"
are to clarify that it is the exhibit that is the media and conventions
per se are not media.

(b) (CWAS) TWé Shly Advértiding ¢ééfd 4114wABI¢é Allowable advertising costs
are those which are solely for (i) recruitment of personnel required
for the performance by the contractor of obligations arising under the
contract, when considered in conjunction with all other recruitment
costs, as set forth in 15-205.33, (ii) the procurement of scarce items
for the performance of the contract or (iii) the disposal of scrap or
surplus materials acquired in the performance of the contract. Costs
of this nature, if incurred for more than one defense contract or for
both defense work and other work of the contractor, are allowable to
the extent that the principles in 15-201.3, 15-201.4, and 15-203 are
observed.

Comment: The words "Allowable advertising costs" have been substituted
for "The only advertising costs allowable'". Inasmuch as there are three
items of allowable advertising costs and only one item of unallowable,
it is inappropriate to use the word "only" in connection with describing
the allowable costs.

(c) (CWAS-NA) Adyértiding ¢ddid SLhér (hdn LRdd dpéditiéd ABdidé 4/é ddr
411¢vi4dB1é. Unallowable advertising costs I#¢l¥dé are those related to
sales promotion. Such advertising involves direct payment for the use of
time or space to promote the sale of products to the general public
either directly by stimulating interest in a product or product line, or
indirectly by disseminating messages calling favorable attention to the
advertiser's product or product line féf Purpdéééd of édhddéing Wié
SYEr4ll 1hdgé ¥d ¢€11 Wi¢ prédvéféd. In both instances, the advertiser

has control over the form and content of what will appear, the medium in
which it will appear, and when it will appear.

Comment: The entire first sentence has been deleted to conform to the
ASBCA decision that defines unallowable advertising as being only that
related to sales promotion. Thus the sentence would tend to be misleading
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if it remained in ASPR. In the second sentence the word "are' has been
substituted for the word "include" because the court definition is all
inclusive. Using the word “include" would tend to give the reader the
impression that there are other unallowable advertising costs. The
changes in the third sentence are made to define more clearly the nature

of unallowable advertising cost.

ASPR 15-205.23 Organization Costs:

Your letter states that the change to this paragraph is to clarify the
intent that the costs of any corporate financial structure change resulting
in alterations of the rights and interests of the security holders is
unallowable, whether or not additional capital is raised.

The proposed revision is not a clarification of the ASPR clause but an
expansion of the definition to add many of the normal administrative duties
relating to the maintenance of the corporate structure to the list of un-
allowable costs. The proposed wording "any change in the contractor's
financial structure resulting in alterations in the rights and interests of
security holders" is so broad that it would encompass even administrative costs
to arrange for a bank loan, inasmuch as in a liquidation of a company, the
creditors would have prior rights and interests than the security holders.
The cost of payment of cash dividends could also be considered unallowable
under this provision since there would be less assets available to the
bankholders and thus would result in "alterations of the rights and interests
of the security holders'.

As brought out in the Boeing Company ASBCA case, the financial definition
of a reorganization is quite clear. The Board agreed with the description of
W.A. Patton in the Accountants Handbook, Third Edition, at P. 1014, "'In
Law and Finance a reorganization generally implies a serious overhauling
through legal procedure..." The Board concluded that although the Boeing
transactions might loosely be described as '"reorganizations” they should more
properly be described as ''rearrangements'.

The administrative adjustments and the maintenance of the capital
structure covered by the Boeing case are not new. These activities have all
existed to some degree at the time ASPR 15-205.23 was promulgated. Inasmuch
as the formal definition ascribed to reorganization denotes major change, if
the intent of the ASPR was to include relatively minor administrative
activities, the ASPR would have read "(1) Planning or executing the organiza-
tion, reorganization, or rearrangement in the corporate structure of a
business..." The fact that it did not so read is clear evidence that
ASPR 15-205.23 is correct as it currently reads, without the proposed change.

This appears to be a situation where the Government, having lost its case
because of the rules, seems to now want to change the rules. The proposed
ASPR 15-205.23 is definitely a change in the regulation, and not a
clarification of the intent of the regulation. Such a change should not be
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proposed unless there is justification for finding that the decision in the
Boeing Company ASBCA case was unreasonable and inequitable. In the Boeing
case there was a recall of a specific debenture issue and a concurrent
redemption of these debentures into common stock at predetermined rates of
exchange. The converting of 4-1/2% debentures to common stock did not raise
capital. Since there was no raising of capital by this transaction, the
Board ruled that this was not a case of reorganization and hence the costs
of administering these transactions were considered allowable under

ASPR 15-205.24 (Other Business Expenses).

The Govermment used the definition supplied in Erik Kohler's dictionary
for accountants as support for its position that the conversion and
redemption of the debentureswas a reorganization within the meaning of
ASPR 15-205.23. This definition of reorganization includes "a major change
in the financial structure of a corporation...resulting in alterations in
the rights and interests of security holders."

There is nothing inherently incorrect in modifying a regulation
subsequent to a ruling based on the present language of a regulation for
the purpose of clarifying the intent. However, change for the sake of over-
ruling a Board decision is not sufficient reason for making a change.
While the Government should not be expected to pay for a corporation's
actions in connection with the raising of capital by way of issuing new stock
or debentures, it should be equally clear that management decisions which
do not raise capital should not be characterized as an act of reorganization
for which costs associated therewith are unallowable. For example, consider
a management decision which terminates the activity of a division because it
is unprofitable. This type of change does not raise capital but it certainly
is a change that would impact the financial structure of a corporation and
affect the security holders.

There is some logic assocated with considering an act that raises
capital a reorganization under ASPR 15-205.23. However, the mere act of
redeeming outstanding obligations by the issuance of stock is not a
reorganization. It appears unreasonable to allow an expense such as the
cost of registry and transfer charges resulting from changes in ownership
of securities which is considered other business expense under ASPR 15-205.24
and not allow the conversion of an existing obligation into an issuance of
stock.

The proposed change should not be made.

15-205.41 Taxes:

There is no objection to the change proposed by ASPR 15-205.41. The
word reorganization already appears in ASPR 15-205.23. Therefore, any
tax associlated with a true reorganization as interpreted by the Board
should be considered unallowable.
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We would be pleased to further discuss our comments if you so desire.

Very truly yours,

M Ty

Josepﬁ/h Lyle

President

National Security Industrial Assn.

] \/
Karl G. Harr, Jr.
President
Aerospace Industrl s Assn.

Edwin M. Hoo
President
Shipbuilders Council of America

i M

J. A. Caffiaux
Staff Vice-President
Electronic Industries sn.

James G. Ellis
Manager, Defense Liaison
Motor Vehicle Manufacturers Assn.

Donald N. Pitts
Western Electronic Manufacturers Assn.




