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RE: DAR Case 87-33 -- Department of Defense Federal 
Acquisition Regulation Supplement; Implementation. .'ef 
Section 1207 of Pub. L. 99-661; Set Asides for Small 
Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

This letter is submitted in response to the Defense Acquisi
tion Regulatory (DAR) Council's solicitation of public comments 
on the interim rule amending the Defense Federal Acquisition 
Regulation Supplement (DFARS) to implement Section 1207 of the 
Natio.ral Defense Authorization Act For Fiscal Year 1987 (Pub. 
L. 99-661), entitled "Contract Goal for Minorities", published 
in the Federal Register on Monday, May 4, 1987. 

The Department of Defense, in implementing Public Law 99-
6 61, Sect ion 1207 was asked by :congress to increase to five 
percent minority small· busines~ procurements thrdugh DOD. If 
this five percent goal is not achieved,_ it a~pears io be the 
clear intent of Congress tci make ·the fi~e: percent minority 
small business goal· a mandatory requirement. This would be 
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appropriate and consistent with other set-aside laws on the 
federal, sta.te, and local levels.~/ 

I am sur~ the Defense Department is fully aware that Con
gressman Dymally is chairing a new task force establis~ed by the 
Speaker of the House to look into all set-aside programs. The 
trend· is ever increasing for a rational, sensible·minimu~ 5 
percent of the government budget to be allocated to minority 
small businesses. · 

The underpinnings of the Small Disadvantaged Business (SOB) 
orogram of the DOD is basically flawed because it presumes that 
there should be competition among minority small businesses from 
the initial stage of 'their development. If minority small businesses 
were able to compete soon after entering the government contracting 
arena by preparing technical and price bids and proposals, it 
would indicate a level of maturity which simply does not in many 
instances exist among minority small businesses. Current minority 
small businesses programs recognize this reality. 

While it is clear minority small businesses can perform 
effectively on government contracts, it is not appropriate to 
presume that minority small businesses can compete effectively at 
their early ninception" stages. For this reason, the SDB program, 

~/ For in~tance, under the Surface Transportation Assistance Act 
of 1982~ not less than 10 percent of authorized federal funds 
must be· set-aside for federal highway contruction work. Pub. 
L. No. 97-424, § 105(f), 96 Stat. 2100 (1983). Under the 
Public Works Employment Act of 1977, not less than 10 percent 
of authorized federal government funds must he set aside for 
.(ederal public works projects. Pub. L. No. 97-28, 42 u.s.c . 
§ 6705(f)(2). 

Further, Section 1207's minority goal of 5 percent for 
·small business is modest in comparison to minority set-asides 
in certain parts of the country. For instance, irt Washington, 
D.C. 35 percent ·of government contracts must be set-aside 

·for minority businesses. D.C. Code §1-1146 (1983). Similarly, 
Philadelphia has a 15:percent goal for co~t~acting ·with 

-minority small businesses, Atlanta a 35 percent goal, Los 
:Angeles. has a 21 percent goal and the Commonwealth of Pennsyl
vania h~~ a 10 percent goal for contractihg. with minority 
small businesses. Philadelphia Code §12-503; City of Atlanta 
Administrative Order No. 85-1 (1985); Los Angeles City 
Affirmative Action Plan. 
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which is essentially an attempt to eliminate the Section 8{a) pro~ 

gram by·reguiring the contracting officer to set-aside the require
:ment for the SDB program whenever two Section 8{a) tirms are inter
:ested, is fatally flawed and must be changed. 

A proper approach encouraging minority samll tiusin~ss ~artici
pation and achieving the 5 percent goal is thoroughly reviewed in 
H.R. 2972, introduced by Congressman Richardson. This bill currently 
enjoys bi-partisan support from 26 co-sponsors. 

A properly developed SOB ~rogram should include all of the 
relevant provisions of H.R. 2972, including discipline of the 
Defense Department as it relates to its profit policy, changes to 
its prime contractor/subcontractor and fair market pricing require
ments, and effective overall utilization of the Section 8{a) program, 
the Small Business Administration and the SOB program to ensure 
minority small business contracting consistent with Congress• five 
percent goal. 

As currently drafted, the SDB program appears to have been 
developed as an attempt to eliminate the Section 8(a) program and 
substitute in its place competition in the ~overnment procurement 
process for minority small businesses. If it were the will of 
Congress to eliminate the Section 8(a) program it would have taken 
such steps. For the Defense Department, which provides two-thirds 

.. of minority small businesses procurement activity, to unilaterally 
eliminate the Section 8(a) program is inappropriate. Congress 
apparently is taking steps to see to it that the Defense Department 
reverses this course of action. 

A further basic consideration and problem of the SDB program 
is DOD's use of SIC Codes similar to the SIC Codes of the Section 
B(a) program. This is inappropriate. 

The determinq~ion of size of a concern as small or other 
than small for purposes of the SDB program should be structured so 
that size considerations function as a post-Section 8{a) or graduation 
phase set-aside program. By using the identical: size standards for 
both the small disadvantaged bu$iness program and the Section 8(a) 
program, the Defense Departmerit is ensuring that minority small 
business programs will shrink,_rather than expand, avail~ble minority 
small business activity. · 

The Defense Depart~ent should formulate a definition of size 
for the small disadvantaged business program which increases the 
definition of size as compared to the Section 8(a) program. This. 
will allow larger but still basically small businesses to take 
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advantage of the program after a period in which they have deve
loped an infrastructure enabling them to compete. 

Therefore, the most important changes which can be mide to· 
the rule to increase to five percent the procurement· activity of 
minority small businesses is to increase the definition of small 
by either using a different measure of size for each proctirement 
or by mandating that for each procurement in the SDB program a 
firm will be considered small if it ha~ less than 1,000 employees. 
It is basically and Jundamentally wrong for the small disadvantaged 
business program to -.. hijack" existing contracts from the Section 
8(a) program. c/ 

The term which has been used in Congress during our visits 
with various congressional offices is "affront" when describing 
Congress' perception of the initial implementation plan for the 
small disadvantaged business program. Simply stated, it appears 
to Congress as though the Department of Defense was attempting to 
"affront" Congress by :ln fact reducing the amount of procuring 
dollars for small disadvantaged businesses and eliminating the 
Section 8(a) negotiated procurement program without congressional 
authority to do so. 

We respectfully request that the DAR Council give serious 
consideration to revising these major defects in the small disad
vantaged business orogram. We also request that the fair market 
pricing proposal of the SDB program be changed as set forth in 
the Richardson bill, and that the other steps recommended by the 
Richardson bill, H.R. 2972, be implemented to the extent practic
able by the Defense Department. 

We would be available to meet with the Defense Acquisition 
Regulatory Council in order to work closely with it as well as 

· the congressional offices representing the Black and the Hispanic 
Caucuses in order to assist in the development of a truly meaning
ful SDB program. 

The coalition of minority small.businesse~ which has been 
developed to support changes in existing minority procuiement 
laws is available to provide assistance to ~he DAR Cotincil. We 
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respectfully request that a meeting be arranged in order that we 
may provide that assist~nce in a meaningful fashion. 

·Thank you for your time and attention to this matter. 

Very truly yq_urs, , 
'---._,~ .. \· // .) I 

/.,- "'\ \. ; . \) I /~ . I 
·. . -·-r'"' '·. i ......... (___/-' . .. / \. /">.. : 

Dan i e 1 ,J .<,_1ffl i e·ro I I 

List of Attachments: 

H.R. 2972 
List of co-svonsors of 

H.R. 2972 
Section-by-Section Analysis 

of H.R. 2972 
Fact Sheet on H.R. 2972 
Summary of nMinority Enterprise 

Enhancement. Act" 
Sum~ary of Major Provisions of 
~avroules/Conte Amendment in 
the Nature of a Substitute to 
H.R. 1807 

Summary of Provisions of Mavroules/ 
Conte Amendment 

Competition White Paper 
Minority Business Ownership 

vJhi te Paper 
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tOOTH CONGRESS H R . 29"72 
1ST SESSION . 

• • • 
To provide for a 10-year fixed term participation period for socially and economi

cally disadvantaged small business concerns under the Small· Business Act, to 
provide for expedited c~rtification of such concerns, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

JULY 20, 1987 

Mr. RICHARDSON (for himself, Mr. HoYER, Mr. DELLUMS, Mr. DIOGUARDI, Mr. 
LEWIS of California, Mr. MATSUI, and Mr. TORRES) introduced the following 
bill; which was referred jointly to the Committees on Small Business and 
Armed Services 

A BILL 
To provide for a 10-year fixed term participation period for 

socially and economically disadvantaged small business con

cerns under the Small Business Act, to -provide for expedit

ed certification of such concerns, and for other purposes. 

1 Be it enacted by the Senate and ·House of Representa-

2 tives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 
. . 

4 This Act may b~ cited as the "Minority Small Business .. 

5 Development Act of 1987". 
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1 SEC. 2. 10-YEAR FIXED PARTICIPATION TERM AND PHASED 

2 ·.WITHDRAWAL. 

3 (a) IN GENERAL.-(1) Section 7G)(10)(A)(i) of such Act 

4 IS amended by inserting ", but in no case less than ten 

5 years," after "period of time". 

6 (2) In the case of any small business concern certified 

7 under section 8(a) on or after April 21, 1982, and whose 

8 particip~tion in the program under such section \vas in effect 

9 on January 1, 1987, such concern shall continue to be eligi-

1 0 ble to participate for a period which will bring the total par-

11 ticipation of such concern to not less than 10 years, unless 

12 the Administration determines ·that the concern not longer 

13 n1eets the eligibility criteria for certified socially and eco-

14 nomically disadvantaged small business concerns under sec-

15 tion 8(a) of the Small Business Act or whose participation 

16 may otherwise be terminated under such Act. 

17 (3) In the case of any concern certified under such sec-

18 tion before April 21, 1982, and whose participation was in 

19 effect on January l, 1987, such concern shall continue to be 

.20 eligible under such s~ction for. three-year period following the 

21 date on which such ·concern· would have' been grttduated from 

22 the program, but in no event for a total participation period 

23 of less than 10 years, unless its eligibility is otherwise termi-

24 : nated in a manner described in paragraph (2) . 

eHR 2972 Ill 
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1 (b) OPTIONS AND MODIFICATIONS.-Section 8(a) of the 

2 Small Business Act (15 U.S.a. 637(a)) is amended by adding 

3 at the end thereof the following new paragraph: 

4 "(15) Each Federal ·agency .may honor options and 

5 modifications on contracts executed pursuant to section 8(a) 

6 of the Small Business Act (15 U.S.a. 637(a)) if such options 

7 or modifications ar~ within the scope of work of the contract 

8 entered into when the contractor participated under section 

9 8(a) and otherwise was eligible to enter into the contract. 

10 Following graduation or termination from the program under 

11 such section, the Administration shall not '.be required to par-

12 ticipate in contracting activities relating to options or modifi-

13 cations to any such contract. The procuring agency and the 

14 firm may directly enter into such options or modifications in 

15 accordance with the procuring agency's standard procedures. 

16 Existing contracts may be performed to conclusion in accord-

17 ance with the procuring agency's policies.". 

18 (c) PARTICIPATION AFTER GRADUATION.-Section 

19, 7G)(10). of ~uch Act (15 .U.S.O. 636G){10)).·is amended by 

20 · ·adding .at t~e end thereof the following new subparagraph: 

21 "(D) Concerns that participat~d ifi the Program that 

22: remain ·minority-owned after graduation from the Program 

23 may, on a neg~tiated procurement basis, contract directly 

24 with procuring agencies for, and continue performance on, 

25 new contracts involving the same activities as the incumbent 

I 

i 
I I 

i.'l : 

I' 
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· 1 contract for a maximum period not to exceed 3 years follow-

2 ing graduation from the Program.''. 

3 SEC. 3. PROVISIONS PERTAINING TO SIZE STANDARDS AND 

4 BUSINESS PLANS. 

5 Sectiori 8(a) of the . Small Business Act (15 U.S.C. 

6 637(a)) is further amended by adding at the end thereof the 

7 following new paragraphs: 

8 "(16) Standards established by the Administration 1n 

9 parts 121 and 124 of chapter 1 of title 13 of the Code of 

10 Federal Regulations (restricting program support to a limited 

11 number of standard industrial classification codes in an ap-

12 proved business plan) ~hall not apply to small business con-

13 cerns applying under this subsection. 

14 "(17) No portion of the gross receipts or employment of 

15 a business concern attributable to the perfor_mance of a con-

16 tract or contracts awarded pursuant to this subsection shall 

17 be included in determining the size of such concern for any 

18 program ·or activity conducted under the authority of this Ac~ 

19 or the Small ~usiness Investment Act of 1958~ 

20 • "(18) The Admirtistration shall hot impose ~ny limita-

21 tion .on sales made by: any small business concern .Under this 

22 subsection which .exceed levels approved und~r the business 

23. plan· submitted by such concern. 

f 



5 

1 SEC. 4. REQUIREMENTS FOR INCREASING SECTION 8(a) 

2 CONTRACTS. 

3 (a) INCREASE IN NUMBER AND DOLLAR VALUE OF 

4 CONTRACTS UNDER. SECTIONS 8(a) AND 15.-Each Federal 

5 agency. with procurement powers shall establish policies and 

6 procedures which shall ensure an increase in the number and 

7 dollar value of contracts awarded unQ.er sections 8(a) and 15 

8 of the Small Business Act (15 U.S.C. 637(a), 644) for 3 fiscal 

9 years beginning after the date of the enactment of this Act 

10 above the number and dollar value applicable in fiscal year 

11 1987. Such policies and procedures shall be implemented in a 

12 manner to increase ·the number of contracts otherwise award-

13 ed under minority set-aside goals applicable to such agency 

14 above fiscal year 1987 levels. 

15 (b) SusPENSION OF INTERIM RuLE.-If, at the end of 

16 fiscal year 1988, the number. and dollar value of contracts 

17- awarded under sections 8(a) and 15 of the Small Business 

18 Act have not increased, the interim rule published in the Fed-

19 eral Register on Monday, May 4, 1987, to implement section 
. . 

20 .1207(a) ·of Public Law 99-661 shall be: suspended until such 

21 time as there is an increase in. the number and dollar value of 

22 such contracts. 

23 SEC. 5. SIX-MONTH CERTIFICATION PERIOD. 

24 ·The Administration shall establish regulations, proce-

25 dures, or guidelines for prompt, simultaneous processing of 

26 Phase I and Phase IT applications for certification into the 

! I. 
I' ,. 
! 

! . 

! 
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1 program established under section 8(a) of the Small Business 

2 Act. Six months after an applicant for certification has sub-

3 mit ted appropriate forms to. the Administration, the applicant 

4 shall be certified under section 8(a) unless the Administration 

5 has rejected the application for a valid reason. 

6 SEC. 6. 10-DA Y PERIOD FOR APPROVAL OF CONTRACTS. 

7 Follo\ving negotiation, Defense Contract Audit Agency 

8 and procuring agency approval and submission to the Admin-

9 istration of a completed proposal (including necessary repre-

1 0 sentations and warranties) for a subcontract under section 

11 8(a) of the Act, the contract shall be deemed \to be approved, 

12 unless the Administration, within 10 days after submission 

· 13 has an objection for a specific, valid reason. 

14 SEC. 7. REFERENCES TO SECTION 8(a) PROGRAM. 

15 The Administration shall, in all future references to the 

16 program under section 8(a) of the Small Business Act ( 15 

17 U.S.C. 637(a)): substitute the term "section S(a) negotiated 

18 procurement program", for the terni "section 8(a) set-aside 

· 19 program", where appropriate. 

. 20 SEC. 8. ·OBJECTIVES FOR CONTRACT OFFICERS AND PRIME 

21 CONTRACTORS. · 

22 The last sentence of Section 15 of the Small Business 

23 Act (15 U.S.C. 644) is amended-

24 (1) by inserting "(1)" after "(g)"; 

··"!·: 
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1 ( (2) by redesignating paragraphs (1) and (2) as sub-

2 paragraphs (A) and (B), r~spectively; and 

3 : (3) by inserting at the end thereof the following 

4 new paragraphs: 

5 "(2) In order to maximize such participation, the head of 

6 each Federal agency shall provide, in the performance ap-

7 praisal of the contracting of~icers of such agency, that a criti-

8 cal factor in such appraisal shall be the performance of such 

9 officer in satisfying the minority set-aside objectives of such, 

10 agency and the effective utilization of the negotiated procure-

11 ment program under section 8(a) and the minority set-aside 

2 progran1 under this section. 

13 "(3) Each such agency head shall establish procedures 

14 or guidance for contracting officers-

15 "(A) to set goals which the agency's prime con-

16 tractors should meet in awarding subcontracts to firms 

17 owned and controlled ·by socially and economically dis-

18 advantaged mdividuals with a minimum goal of 5 per-

19 cent for each contractor required to submit a subc~n-

20 tracting pl~n under section 8(d)(4)(B) of this Act; and 

21 "(B) to provide incentives, inc~uding a minimum 

22 of 5 additional points out .of a possible score of 100 

points of the prime contractor's total evaluation score 

4 (or the equivalent benefit), for such firms in order to 
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1 facilitate achievement of the minority set-aside objec-

2 tives of the agency.''. 

3 SEC. 9. FAIR MARKET PRICE DETERMINATIONS. 

4 Section 8(a)(3) of the Small Business Act (15 U.S.C. 

5 637(a)(3)) is amended to read as follows: 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

"(3)(A) Any small business concern selected by 

the Administration to perform any contract to be let 

pursuant to this subsection shall, when practicable, 

participate in any negotiation of the terms and condi

tions of such contract. 

"(B) For purposes of paragraph (l)(A) a 'fair 

market price' shall be based on reasonable costs under 

normal competitive conditions. 

"(i) The estimate of a current fair market 

price for a new procurement requirement, or a re-

quirement that does not have a satisfactory pro

curement history , . .shall _ __,be derived from a price or 

cost analysis conducted by the agency offering the 

requirement -to the Administration. Such analysis 

may take -into account prev~iling market condi

tions, commercial prices -for similar products or 

servi.ces, or data obtained from any other agency. 

Such analysis shall consider such cost or pricing 

data as may be submitted by the Administration 



1 

2 

3 

4 

. 5 

6 

7 

8 

9 

10 

11 

12 

13 

9 

and the small business concern·· selected by the 

Administration to perform the contract. 

"(ii) The estimate of a current fair market 

price for a procurement requirement .that has a 

satisfactory procurement history shall be formulat- . 

ed by the agency offering the requirement to the 

Administration and shall be based on recent 

award pn.ces adjusted to Insure comparability. 

Such adjustments shall take into account differ-

ences In quantities, performance times, plans, 

specifications, transportation costs, packaging and 

packing costs, labor and material" costs, overhead 

~osts, and any other additional cost which may be 

14 deemed appropriate. 

15 "(0) The Administration shall, upon its request, 

16 promptly receive all information, studies, analyses, and 

17 other data used by any agency to estimate the current 

18 fair market price of any requirement offered to the Ad-

19 ministration pursuant to this subsection. 

20 "(D) A · small business concern selected by the 

21 Administration· to perform or negotia:te a contract to ·be 

22 let pursuant to this subsection shall-

23 

24 

"(i) be entitled, upon its request, to a written 

statement detailing the method used by the 

eHR 2972 IH 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

10 

agency to estimate the current fair market ·price 

for such ~ontract; and 

"(ii): within such time limits as may be pre·

scribed by the Administrator, be entitled to· pro

test the use of such method to. the Administrator 

if such concern has reason to believe that the pro

vis~ons of this paragraph have been violated. The 

Administrator shall consider such protest and 

shall have ten days (exclusive of Saturdays, Sun

days, and legal holidays) from the receipt of such 

protest to render a final decision. If the Adminis

trator finds in favor of the concern, an appeal . 

shall be filed by the Administrator pursuant to 

section 8(a)(1)(A). The agency who is the subject 

of any appeal filed pursuant to such section shall 

not award the contract to any other party pending 

the disposition of the appeal unless the contract-

ing officer determines, in writing, that an award 

must be made to protect the public interest.''. 

20 SEC. 10. AUTHORITY OF DIRECTORS OF ·SMALL AND DISA.D-

21 VANTAGED BUSINESS UTILIZATION OFFICES. 

22 Section 15(k) of the Small Business Act is amended-

23 (1) by striking "and" at the end of paragraph (6); 

24 (2) by striking the period at the end of par~graph 

25 (7) and inserting ", and"; and 

.. ···:~?-' 
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1 (3)' by adding at the end thereof the following new 

2 paragraph: 

· 3 "(8) make determinations as to whether a particu-

4 lar procurement shall be administered under this sec-

5 tion or under section 8.,' 

6 SEC. 11. REPRESENTATIONS AND WARRANTIES. 

7 (a) IN GENERAL.-Contracting officers shall require 

8 representations and warranties from all firms sub~itting pro-

9 posals for Department of Defense contracts under rules es-

10 tablished by the Department to implement section 1207(a) of 

11 Public Law 99-661. Such representations and warranties 

12 shall be submitted along with all proposals and shall repre-

13 sent and warrant that-

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(1) the concern is at least 51-percent owned by a 

socially and economically disadvantaged individual or 

individuals; 

(2) such individual or individuals manage and con

trol the concern on a daily basis; and 

(3) the concern if small under the size standards 

established by the Administration in part 121 of chap

ter 1 of title 13 of :the Code of Federal Regulations. 

(b) REGULATIONS.-ln addition, the A~inistration 

shall, within 60 days after the date of the enactment of this· 

Act, issue regulations providing for discovery by both parties. 

to an appeal under section 1207 of Public Law 99-661 and 

eHR 2972 IH 
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1 the regulations adopted thereunder including depositions and 

2 document production of the parties and interested third par-

3 ties modeled after Rules 11, 26, 30, 34, 37, and 45 of the 

4 Federal Rules of Civil Procedure which discovery must be 

5 completed within ~0 days. 

6 SEC. 12. DOD PROFIT OBJECTIVES. 

7 The prenegotiation profit objectives set forth in the in-

8 terim rule published in the Federal Register on- December 1, 

9 1986, by the Department of Defense (affecting 48 C .F .R. 

10 parts 204, 215, 230, and 253) shall not apply to any concern 

11 which is a small business concern under part 121 of chapter 

12 1 of title 13 of the Code of Federal Regulations. 

13 SEC. 13. MANDATORY 5-PERCENT REQUIREMENT. . . ., 
~; 
~. 

14 If the Department of Defense fails to meet the five per-

15 cent goal established in section 1207(a) of Public Law 99-

16 661, by the end of fiscal year 1989, the five-percent goal 

17 shall become a mandatory five-percent requirement. 

0 
. --~· ---.....:..-~----------

eHR 2972 IH 
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Section-By-Section Analysis of H.R. 2972 -------,---

Section 1. 

Section 2. 

"Minority Enterprise Enhancement Act" 

This section provides the. short title for the Act, 
the "Minority Enterprise Enhancement Act". 

Subsection (a) of Section 2 amends Section 7(j)(l0) · 
(A)(i) of the Small Business Act by eliminating the 
current 5 year maximum FPPT and extensions of up to a 
maximum 7 year participation period (Fixed Program: 
Participation Term) of all participants iA the Section 
8(a) program by replacing the maximum 7 year FPPT with 
a 10 year participation term for any small business 
concern certified under the program on or after April 
21, 1982 and whose participation in the-section 8(a} 
program was in effect on January 1, 1987, unless the 
SBA determines that the small business concern no 
longer meets the eligibility criteria for firms 
certifie.d under the Section 8(a) program or whose 
participation may otherwise be terminated under the 
Small Business Act. Extension of the ten year parti
cipation for these concerns should only be granted by 
the SBA under extenuating circumstances. 

SBA regulations already provide a self-graduating 
mechanism based upon SIC code designations and size 
standards. Every minority small business is continu
ally "graduating" and losing eligibility from certain 
types of work as it grows larger. This already exis
ting staged graduation process is adequate as a 
self-executing mechanism. It does not need to be 
supplemented. The SBA would not be losing any amount 
of control over the participating concerns with an 
automatic 10 year FPPT as the SBA has in place regula
tions to prevent any Section 8(a) firm which reaches 
the point of competitive viability from remaining in 
the program and obtaining contracts for which they are 
no longer qualified to perform. These regulations 
permit the SBA to graduate a firm prior to expiration 
of its·participation period if the firm has achieved 
the goals set forth in its business plan. In addition, 
SBA authority includes institution of a program com
pletion action against the firm. Size standard require
ments further limit the eligibility of firms to per
f9rm particular contracts and prevent them from re ..... 
·c~iving 8(a) program support once· they reach a certain 
size. 

S~bparagr~ph (a) al~o provides, within the context of 
the existing self-e~ecutind graduation mec~anism, a 
transition rule to allow a total participation period 

·of not less than 10: years for small business concerns 
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entering the Section 8(a) program before April ·21, 
1982 and whose participation in the program was in 
effect on January 1, 1987 by providing for an automatic 
3 year extension of the concern's participation in 
the.program past the graduation date established for 
the concern by the SBA, unless the Administration 
determines that the concern no longer meets the eligi
bility criteria of the Section 8(a) program or whose 
participation might otherwise be terminated under the 
Small Business Act. Extension_of the ten year parti
cipation of these·concerns will only be g~anted by 
the SBA under extenuating circumstances. 

Under the FPPT program as currently administered, the 
majority of small business concerns do not receive the 
maximum 7 year FPPT. Therefore, the period of partici
pation for the majority of firms which entered the 
Section 8(a) program after 1982 is shorter than 7 
years. The recently released findings of the Senate 
Committee on Small Business and its national survey 
of graduated Section 8(a) firms indicates that up to 
30 percent of graduated firms had not survived as ongoing 
business concerns. A majority of respondents cited one 
reason for this failure rate as an inadequate period 
of participation in the Section 8(a) program. Most 
respondents suggested a fixed participation period of 
10 years. 

The setting of an automatic 10 year FPPT would enable 
the SBA to assist Section 8(a) firm's to reach their 
business development goals and fulfill the original 
intent of Congress in developing the Section 8(a) pro
gram: promoting the competitive viability of small 
business firms to provide opportunities for full parti
cipation in the free enterprise system by socially and 
economically disadvantaged persons in order to obtain 
social and economic equality for such persons and im
prove the function of the national economy. Further, 
an automatic 10 year participation term for all Section 
8(a) firms which entered the program on or after April 
21, 1982 would be more beneficial to Section 8(a) firms 
and:will increase their chances of achieving the compet
itive viability which is the purpose of the program 
by reduci~g the administrative burdens and amount of 
monetary and personnel resources which Section 8(a) 
fir~s must expend on FPPr settings and' FPPT extension 
req~ests under t~e current FPPT Program. In addition, 
SBA. resources would be saved. 

Subsection (2) also amends Section 8(a) of the Small 
Business Act to permit f~deral agencie~ to honor 
options and· modifications on c6ntracts· awarded -under 
the negotiated procurement process of the Section 8(a) 
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program when the option or modification is within the 
scope of work of the contract originally entered into 
when the contractor was a member of the Section 8(a) 
program and the contractor is otherwise ·eligible to 
enter into the option or modification. A contractor 
and a procuring agency may enter into options or 
modifications to contracts executed pursuant to the 
negotiated procurement process of the Section 8(a) 
program directly, in accordance with the procedures of 
the procuring agency. Contracts in progress when a 
Section 8(a) concern gradua.tes or is terminated from 
the program may be performed to their condlusion in 
accordance wiih the procuring agency~s policies. 

This provision codifies. the existing, sound policy of 
the SBA which has been approved by the u.s. District Court 
for the District of Columbia, see Systems and Applied 
Sciences Corp. v. Sanders, 544 F. Supp. 576 (o.o.c. 
1982); Amex Systems v. Cardenas, 519 F. Supp. 537 
(D.o.c. 1981), and the Government Accounting Office, 
see Gallegos Research Corporation - Reconsideration, 
Comptroller General B-209992.2, B-209992.3 (1983); 
Wespercorp, Inc., Comptroller General B-220665 
{February 18, 1986), allowing procuring agencies to 
exercise options and modifications to contracts 
executed under .the Section 8(a) program even if the 
8(a) firm is no longer eligible to receive new contracts 
under the specified standard industrial classification 
(SIC) code or following the Section B(a) firm's gradua
tion or termination from the program in accordance 
with the standard procedures of the procuring agency. 
Contracts in progress when a firm graduates or is 
voluntarily or involuntarily terminated from the Section 
8(a) program may continue until completion of the 
contract in accordance with the procuring agency's 
policies and procedures. These principles would also 
apply to the SOB program. 

~ection 2 also amends Section 7(j)(l0) of the Small 
Business Act by adding a new paragraph providing that 
existing firms in th~ 8(a) program may have a phased 
withdrawal for a maxium period of three years following 
graduation by permitting 8(a) concerns to negotiate 
~irectly with procuring agencies on new contracts 
i~volving the sam~ activities as performed previously 
b.y the concern before graduation. Section B(a) concerns 
w.i 11 also be :encouraged to· part ic ipa te as an SOB concern 

· - d.u r i n g t h i s phased w i t h draw a 1 • · : 

Se.ction 3~ Amends Section. 8(a) o{ the Small Business Act by adding: 
three new pa~agraphs. 

Paragraph (15) provides that the restri6tions on program 
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support limiting the number of standard industrial classi
fication codes in an approved business plan of a small 
business concern, as established in part 121 of Chapter 
I of Title 13 of the Cod~ of Federal Regulations, shall 
be eliminated. Paragraph (15) implements affirmative 
changes to the Section S(a) program consistent with the 
goals and purposes of the program in fostering competitive 
viability of small business concerns and providing 
opportunities for full participation in the free 
·enterprise system by socially and economically disadvan
taged persons by eliminating unnecessary and impeding 
restrictions on the natural growth and diversification 
of Sectiori 8(a) through removal of the limitatio~s 
on the number of standard industrial classification 
codes under which a Section S(a) is·approved by the 
SBA, as long as the Section S(a) concern can demonstrate 
that it has the technical capabilities and facilities 
to perform contracts under the standard industrial 
classification. These provisions and the issues 
addressed by the two following provisions (Paragraphs 
16 and 17) were recently revised or adopted by the 
former Acting Administrator with the sole intention 
of limiting growth and program access for minority 
small business even though the firms would otherwise be 
eligible to conduct the contracts. The purpose of 
these regulations is contrary to the intent of the 
Congress as expressed in Section 1207 of Public Law 
99-661. Accordingly, these regulations should be 
revised by this Act. 

Paragraph (16) provides that no portion of the gross re
ceipts or employment of a business concern attributable 
to the performance of Section 8(a) contracts shall be 
taken into account when computing the size of the concern. 
Inclusion of gross receipts or employment of an 8(a) 
concern attributable to performance of 8(a) contracts 
currently creates an artificial determination of sizes 
because 8(a) contracts are only available for a limited 
period of time. The pro~ision makes affirmative changes 
to the Section 8(a) program consistent with its goals 
and purposes by eliminating the artificiality in size 
standards for minority small businesses _to allow 8(a} 
firms to achieve a size tha~ will increase the possibility 
of com petit i v.e v iabi 1 i ty .following graduation.· (This 
provision:is identi~al to provisions of 
H • R -. l 8 0 7 ) ~ 

Paragraph (17) p~ovides for eli~ination of· the SBA regu
lation th~t ~rohibits ap~roval of contract: s~pport.ab6ve 
25% of th~ l~vel in the concern's ~pproved business ·plan. 
The current restriction requires ·an owner of ah S(a) 
concern to accurately project its amount of 8(a) sales 
for a five year period upon entry into the 8(a) program 
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and submission of an approved business plan. Under 
existing SBA regulations, these estimated levels of 
required 8(a) support may only be adjusted under 
certain circumstances and requires submission of a new 
business plan. Unless these adjustments are made and 
approved, contracts are lost. This i._s unnecessary . 
because, under existing regulations, the firm is 
small only if it is eligible to perform under the SIC 

. code specified for the contract. Th{s overlay of 
iegulation solely designed to deny contract support 
to eligible minority small business is bad policy and 
is contrary to .the intent of Section 1207 of Public 
Law 99-661, and the goals of the Section 8(a) program. 
Paragraph (17) encourages the growth and competiti~e 
viability of Section 8(a) concerns by eliminating the 
restriction on Section 8(a) sales beyond the program 
support levels approved in the business plan of the 
concern assuming the firm is otherwise small and 
remains.eligible for such contract. 

Section 4. Provides that Federal agencies with procurement powers 
must establish policies and procedures to ensure in
creases in the number and dollar value of contracts 
awarded under Sections 8(a) and 15 of the Small Business 
Act for 3 years following the date of enactment of 
this Act above the number and dollar value applicable 
to fiscal year 1987. These policies and procedures 
must be designed to increase the number of contracts 
otherwise awarded under minority set-aside goals a:·p-pif
cable to the agency above fiscal y~ar 1987 levels. 

Subparagraph (b) provides that ·if the number and dollar 
value of contracts awarded under Sections 8(a) and 15 
of the Small Business Act have not increased at the 
end of fiscal yeai 1988, the interim rule implementing 
Section 1207(a) of Public Law 99-661, published in 
the Federal Register on May 4, 1987, shall be suspended 
until the number and dollar value of such contracts 
does increase above fiscal year 1987 levels. This 
provision must be read in the context of Section 13 
of this Act which provides that ··i E the overall goal 
of Section 1207 is not met, the 5% goal for minority 
small business will, become mandatory._ This does not 
reflect a desir~. t6 limit the SOB program, but to 
have it ~erve a~. it was interid~d as. a· supplement, not 
a substitute for t~e 8(a) prog~am. 

Section 4 ensu~es ~hat specific proce~ures are ~mplement-. 
ed to be certain that the small and dis~dvantaged busi
ness se~-aside program and 5% c6ntracting goal established 
by Section 1207{a) of Public L~~ 99-66i does not interfere 

. with or diminish contracting under the Section 8(a) 
and small business set-aside programs and achieving· 
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the Department of Defense's 5% minority business goal. 
Both programs should work in harmony to achieve the 
5% goal .of S~ction 1207. 

Amends the Minority Small Business and Capital Owner
ship Development program to require the SBA to establish 
regulations, procedures, or guidelines for prompt and 
simultaneous processing of Phase I and Phase II appli
cations for certification into the Section 8(a) pro
gram. Six ·months after an applicant to the Section 
8(a) program has submitted the appropriate forms and 
information to the SBA, applicants will automatically 
be certified into the Section 8(a) program unless the 
SBA has rejected the applic~tion for a valid reason. 

Currently, applicants for Phase I of the Section 8(a) 
program experience a delay of up to six months before 
approval of the Phase I application. Applicants for 
Phase II of the certification process experience 
delays of up to two years before certification into 
the Section 8(a) program. Section 5 combines the two
stage application process into a one-stage application 
process and ensures prompt processing of applications 
by the SBA to remove the administrative burdens and 
costs to both the applicants and the government caused 
by the delays in processing. Enactment of Section 5 
will permit more qualified minority small businesses to 
participate in the Section 8(a) program and will facili
tate achieving the goals of increased government contracts 
to minority small businesses. Implementation by SBA 
would be simple and could be achieved within·existing 
staff limits if the .. fixed participation period is 
adopted as contained in Section 2 of this bill. Further, 
SBA can and should eliminate one of the three present 
review processes at the District, Region and Central 
offices and certain steps within the process. 

Amends the Minority Small Business and Capital Ownership 
Development program by providing that ten (10) days 
following submission of a completed proposal for a 
subcontract under Section 8(a) of the Small Business 
Act and compliance with all necessary representations 
and warrant i e s and appro v a 1 by the· De fens e Con t r a c t 
Audit Agency (DCAA) and the procuring agency, the SBA 
will .be deemed to have approved th.e ·contract unless 
the SBA has given a specifi~, valid reasori for dbj~cting 
to the award. · 

Under the program as curre~tl~ administered, Section 
8(a) firms are waiting up to ~ix months ~or approval 
of subcontracting proposals by the SBA. During this 
pe~iod of delay, small business concerns may be forced 
to bear the sometimes sign1ficant financial burdens 
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of interest costs, salaries and benefits for per
sonnel noi performing on the contract while the SBA 
is processing the subcontracting proposal. A ten day 
maximum processing period is reasonable because both 
the procuring agency and the DCAA approve proposals 
after negotiation .with the 8(a) subcontractor but 
prior to submission for SBA approval. While the SBA. 
is the "Prime Contractor", this will ensure that SBA 
staff review, which is largely unnecessary, can be 
eliminated and SBA staff can devote effort to much 
needed business development activity. Section 6 
erisures that small business concerns will -not suffer 
the adverse consequences as~ociated with delays in 
subcontracting approval by providing a ten day period 
for approval on subcontracts. 

Section 7. Amends the Minority Small Business and Capital Owner
ship Development Program established by Section 8(a) 
of the the Small Business Act by substituting the 
phrase "Section 8(a) negotiated procurement program" 
for the phrase "Section 8(a) set-aside program" in 
all statutory and regulatory langu~ge regarding the 
Section 8(a) program. 

This amendment will assist in alleviating the incorrect 
perception that Section 8(a) contracts are awarded with
out negotiation and in the absence of controls over the 
price of the contract. 

Section 8. Amends Section 15 of the Small Business Act by adding 
two new paragraphs. 

Paragraph (2) provides that in attempting to maximize 
the participation of small business concerns and Sec
tion 8(a) concerns, the critical factor in the perform
ance appraisal of contracting officers shall be their 
performance in satisfying the minority set-aside ob
jectives of the procurring agency and effectively utiliz
ing the Section 8(a) program and the small business 
set-aside program. 

Paragraph (3) provides that the agency .head is respon
sible for establishing ~~ocedures or guidance so th~t 
contracting officers can set goals which the agency's 
prime contractors should meet in awa~dirig subcontratts 
in Section 8(a} firms, with a minimu~.goal of 5% for 
eath·co~tr~ctor r~quired to submit a·su~contracting: 
plan to the agency. Agency heads a~~-a~so required ·to 
establish procedures and guidance t6,contracting 
officers to provide inceritives, including a minimum of. 
five additiorial points ·out o~ a possible score of lOti 
points, ·to prime contractors on thei~ total evaluation 
score, 6r equivalent benefits, and to provide incentives 
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for the prime contractors to increase subcontractor 
awards to the Section 8(a) firms. Section 8 provides 
a mechanism for facilitating. achievement of the 
minority set-aside objectives of each federal agency 
and effectively utilizing the Section 8(a) negotiated 
procurement," small business set-aside and small disad-
vantaged business set-aside programs by tying contracting 
officers' performance ratings to achievement of the 
·agency'·s minority set-aside objectives. Institution 
of a more participatory role· by agency contracting 
officers in achievement of the minority s~t~aside ob
jectives of the agency will be facilitated by providing 
prime contractors with additional credit to ·their 
total evaluation score when they utilize minority 
subcontractors. Rather than penalizing contracting 
officers for failing to achieve the agency's minority 

·:'set-aside objectives or penalizing prime contractors 
~for failing to utilize minority small businesses, 
~Section 4 encourages achievement of these greater 
; partici6~tory roles by small and minority small busi
~~esses by providing incentives t6~ the contracting 
~;officers and prime contractors for utilizing small and 
·minority small businesses. 

/iri!effect, Public Law 95-507 has not been implemented 
~because no mechanism of accountability was created. 
~·This long needed accountability will give life to the 
)minority small business program. 
:;\ ·.·'" 

Section 9.:>Am~nds Section 8(a) (3) of the Small Business Ac.t to 
/.provide that small business concerns selected by the 
~:Small Business Administration to perform a contract 
~·under the Section 8(a) program shall participate in 

~~' . .t. negotiation of the terms and conditions of the contract 
twhen practicable. (This provision is identical to 
{rprovisions of H.R. 1807). 
}~·- .··-.:~ .. 1:::·~~~. 

f~aragraph (3)(B) provides that a fair market price 
\for the award of an 8(a) contract shall be based on 
)~~reasonable costs under normal competitive conditions". 
/·~"If·, a procurement s'"'elected fo'r the Section 8(a) program 
.·.is· ne~ or does not have a satisfactory procurement 

history, a price or cost analysis is to be-~onducted 
b~ the offering agency fdr the purpose of estimating 
a·current fair mark~t _price. The price or ¢ost 
a~alysis may consider prevailing market conditi:ons, 
commercial pric~s ·for similar products or se~vices, 
or data available from other agencies. The analysis 
must consider data provid~d by the SBA and. the :section 
8.( a) firm~ 

I f · the pro cur em:e n t has a sat i s fa c tory procurement h is
tory, the agency shall base its estimate of a current 
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fair market price on recent award prices. The agency 
is further directed, however, that such recent award 
prices are to be adjusted to insure comparability. 
Factors to be considered in the adjustment are: dif
ferences in quantities, performance time, plans, speci
fications, transportation costs, packaging and packing 
costs, labor and materials costs, overhead costs, and 
any other appropriate costs. In addition, the SBA is 
permitted to· request and receive infoimation and data 
upon which an agency has established its·fair market 
price estimate. Furth~r, a statutory right is created 
for the concern to receive a detailed written statement 
of the method used by the agen~y to establish the fair 
market price (_FMP) and the concern may submit a protest 
to the SBA Administrator if the firm believes that 
the statutory guidelines pertaining to FMP's were not 
appropriately applied. The Administrator has 10 days 
to decide such a protest. If the decision is in favo~ 
of the concern, the SBA must file an appeal with the 
head of 'the buying agency. The contract action is to 
be suspended pending the disposition of the appeal 
unless the contracting officer determines that award 
must be made to protect the public interest. 

Section 9 institutes affirmative changes to the Section 
8(a) program by establishing more objective procedures 
for determining fair market price, providing a mechan
ism for appeal of FMP determinations and providing 
Section S(a) concerns with a more participatory role 
in contract negotiations with procuring agencies in 
order to further decrease the possibilities for arbi
trary or inconsistent decision-making in the procure
ment process. 

Amends Section lS(k) of the Small Business Act by add
ing a new paragraph providing that the Office of Small 
and Disadvantaged Business Utilization (SADBU) in each 
procuring agency shall be responsible for determining 
whether a particular procurement is ·administered under 
the s rna 11 bus i ness , Sect ion . 8::~a ) or s rna 11 d i sad vantage d 
business set-aside programs. Contracting officers will, 
of course, continue to participate in technical evalua
tions. SADBU officers who are advocates responsible for 
all small disadvantaged business progtams, will, for the
first time, have the authority··t:o ~ak~ determinations 
as to the type··of smal~ busine~s set-aside program a 
pa~ticular pro~u~ement should b~ contracted under to 
ensure that the small disadvantaged b~siness program 
established by Section 1207(a) 'of Public Law 99-661 
does not interfere with or diminish cbntracting under 
the small business or Section 8_(·a)·programs of the 
Small Business ·Act. · 
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This change is needed because no advocacy exists today 
and poor results stem from lack of contracting officer 
commitment to minority small business. 

Section 11. Provides that contracting officers shall require repre
sentations and warranties from all firms submitting. 
proposals for Department of Defense contracts under the 
rules established by the Department of Defense to im
plement Section 1207(a) of Public Law 99-661. Thes~ 

representations and warranties must be submitted with. 
all proposals stating that the concern is-at least 
51% owned by a socially and economically disadvantaged 
individual or individu~ls, that such iridividual(s) 
manages and controls the concern on a daily basis and 
that the concern is small under the size standards 
established by the SBA in Part 121 of Chapter I of Title 
13 of the Code of Federal Regulations. Discovery 
procedures will be instituted to strengthen the appeal 
process and will be modeled after Rules 11, 26, 34, 
37 and 45 of the Federal Rules of Civil Procedure. 

Section 11 ensures that the goals of Section l207(a) 
of Public Law 99-661 of encouraging the participation 
of small disadvantaged businesses in the procurements 
of the Department of Defense are met by providing mech
anisms for preventing the award of contracts to busines
ses which are not small, run by individuals who are 
socially and economically disadvantaged or actually 
managed and controlled, on a daily basis, by such indi
viduals. Requiring representations and warranties with 
penalti~~ for misrepresentations will decrease. the like
lihood that the SOB set-aside program will create op
portunities for "fronting". Also, providing discovery 
on appeal will ensure that a meaningful challenge is 
conducted to dissuade those who would abuse this 
program. The SBA shall model its discovery procedures 
after Rules 11, 26, 34, 37 and 45 of the Federal 
Rules of Civil Procedure. 

Section 12. Provides that the profit policy set forth in the 
interim rule published in the Federal Register on 
December 1, 1986 by the Department of Defense will 
not apply to a firm which .is a small business concern 
under part 121 of Chapter :r of Title 13 of_.the Code 
of Feder~! Regulations. This provision,prohibits· 
application of. the pre-negotiation profit policy 6f 
the Department. of Defens~ interim· rule tb brevent 
the serious adverse effect·s this rule, and· its emphasis 
on:facilities capital in determining pre-negotiat{on 
profit objectives, will have on Section 8(a) and small 
business concerns, especially those concerns i~ the 
professional, high-technology service industries. 
Preliminary calculations find that high-technology 



FACT SHEET 

IN SUPPORT OF THE RICHARDSON BILL, H.R. 2972 

"MINORITY ENTERPRISE ENHANCEMENT ACT" 

We urge you to call Congressman Bill Richardson (D-NM) (225-6190) __ and become a 
co-sponsor of the Minority Enterprise Enhancement Act. Congressmen Ron Dellums 
(D-CA), Steny Hoyer (0-MD), Robert Matsui (D~CA), Esteban Torres. (D-CA), Robert 
Garcia (D-NY), Manuel Lujan (R-NM), Jerry Lewis (R-CA), and· Joseph DioGuardi 
(R-NY) have already co-sponsored H.R. 2972. 

1. Did you know that approximately 70 percent of the Department of Defense's 
(DoD) budget pres~ntly reflects contracts procured through the sole-source 
method of procurement? 

2. Did you know that only 1.8 percent of the DoD budget goes to minority small 
business, either through the Small Business Administration's Section 8(a) 
program, which are "negotiated procurements, supervised by the SBA, or 
through competitive subcontracting? 

. 
3. Did you know that within the 1.8 percent of the DoD budget which goes to 

minority small businesses, many of the significant procurements at the 
Department of the Navy and other procuring offices within the DoD already have 
competition or a technical run-off, and in some cases a price competition either 
on a fonnal or informal basis? These procedures are already part of the 
so-called sole-source or negotiated procurement process of the 8(a) program. 

4. Did you know that congressional hearings on fraud, waste, and abuse conducted 
last year and in previous years by the Congress resulted not from concerns with 
sole-source procurements within the 8(a) program, but rather from some 
activities arising out of competitive bidding and sole-source contracting involvjng 
nonminority finns? · 

5. Did you know that sole-source contracting was not abolished in w.;e nonminority 
area as a result of the fraud, abuse, and waste discovered during congressional 
hearings? 

6. Did. you know that there is no· legislative requirement that contractors who have 
sole~source contracts perform the ~ontract$ to conclusion, · thereby preventing. 
firm$ from changing ownership during performance of the contract? Neither 
competition nor .representations. preventing transfer of ownership during 
performance of sole-source contracts was required of nonminority businesses. 
The nonminority procurement programs were simply strengthened. Why should 
there be discrimination established for minority owners who receive sole-source 
contracts, on a negotiated basis under the supervision of the SBA 8(a) program, 
and no_t for nonminority businesses? 



7. Did you know that there are few, if any, examples of fraud, waste, or abuse 
arising out of the Section 8(a) program? Why should the 20-year history of 
effective sole-source contracting for minority business be abolished or 
compromised? Does this seem fair? 

8. Did you know that the minority goal of 5 percent for small business is modeSt in 
comparison to the reality of minority set-asides in certain parts of .. the Country? 

a. Did you know that under the Surface Transportation Assistance Act of 
1982, not less than 10 percent of authorized federal government funds 
must be set-aside for federal highway construction work? 11 

b. Did you know that under the Public Works Employment Act of 1977, not 
less- than 10 percent of authorized federal government funds must be set 
aside for federal public works projects? 2/ 

c. Did you know that in Washington, D. C. 35 percent of government 
contracts must be set-aside for minority businesses? jj 

d. Did you know that Philadelphia, Pennsylvania has a 15 percent goal for 
contracting with minority small businesses? ~ 

e. Did you know that Atlanta, Georgia has a 35 percent goal for contracting 
with minority small businesses? 2/ 

f. Did you know that Los Angel~s, California has a 21 percent goal for 
contracting with minority small businesses? (JJ 

g. Did you know that the Commonwealth of Pennsylvania has a 10 percent 
goal for contracting with minority small businesses? 1J 

9. Don't you think it is time that we. enhance minority small business programs and 
support and co-sponsor the Richardson .. bill? 

10. Don't you think some of the proposals currently being considered by Congress 
could be viewed as less than even-handed when one .looks at the facts as they 
exist? 

11 .. · Is there any reason why the federal government sho,uld be less supportive of 
minority business than in the cities of Philadelphia, Atlanta, a·nd Los ·Angeles? 

12. Is there any reason why the federal government cannot enhance the prese.nt 
· minority b4siness program in order to provide, through the SBA Section 8(a) 

program and the SOB program, a meaningful 5 percent of contracting dollars of 
the DoD and other federal agencies to minority small businesses? 

We don't think so! 



We ask you to support the Richardson bill, the "Minority Enterprises Enhancement 
Act" (H.R. 2972), to achieve this re~sonable goal and to send to the minority community· 

.... ~ and those who support the minority community a proper signal of support for minority 
small enterprise in this Country. 

Please urge co-sponsorship of the "Minority Enterprise Enhancement Act" (H. R. 
2972), and encourage· inclusion of all its provisions in any legislation being considered by 
the House Small Business Committee. ·· 

l/ Pub. L. No. 97-424, § 105(f), 96 Stat. 2100 (1983). 

2/ Pub. L. No. 97-28, 42 U.S.C. § 6705{f){2). 

31 D.C. Code §1-1146 {1983). 
. ~--~ 

~ Philadetphia Code §17-503. 

SJ .City of Atlanta Administrative Order No. 85-1 {1985). 

fJJ LOs .Angeles City Affirmative Action Plan. 

11 ·We have been informed this is an unwritten policy. 

... · 
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SUMMARY OF 
"MINORITY ENTERPRISE ENHANCEMENT ACT" 

· The Minority Enterprise Enhancement Act ("the Act") provides an affirmative thrust 
for improvement of the Small Business Administration's (SBA) Section 8(a) program and 
the Department of Defense's (DoD) Small Disadvantaged B.usiness (SOB) set-aside 
program. Without this positive thrust, the goals established to benefit minority small · 
businesses including the goals of the Section 8(a) program- to foster business ownership 
by individuals who are socially and economically disadvantaged and to promote the · 
competitive viability of such firms- will not be accomplished. Similarly, the goals of the 
DoD's SOB program - to contract S percent of all DoD procurement dollars to minority 
small business concerns - will not be met. 

Accordingly, the following sections of the Minority Enterprise Enhancement Act are 
critical to improvement of the SBA's Section 8(a) program and the DoD's SOB set-aside 
program: 

* Establish a maximum 1 0-year ftxed participation term for all concerns in the 
Section 8(a) program. Firms will automatically phase out under existing 
regulations in a much shorter period by the self-graduating mechanism of the 
existing SIC code size limitations. Increasing the possible period of participation 
from the current maximum of 5 years plus a possible extension for a maximum 
total period of 7 years to a maximum statutory 10-year period will eliminate--the 

. guesswork and uneven administration of FPPT applications which really duplicate 
the existing graduation program. Under this approach 8(a) firms will ~ave 
increased opportunities to achieve competitive viability post-graduation and the 
administrative burdens currently imposed on the SBA by its existing procedures 
concerning FPPf extensions will be eliminated. (Sections 2(a)(1)-(3)) 

* Codify the existing law and SBA policy regarding options and modifications 
exercised by procuring agency contracting officers with 8(a) concerns following 
their graduation or termination from the 8(a) program. Each federal agency will 
have the authority to honor options and modifications on contracts executed by 
Section 8(a) companies, without'. SBA participation in the contracting activity, 
provided the options or modifications are within the scope of work of the contract 
entered into when the contractor was a member of the 8{a) program and 
otherwise eligible to receive such 8(a) program support.' (Section 2{b)) 

* Provide that existing firms in the 8(a) portfolio may have a phased w1thdrawal for 
:a maximum ·period of 3: years following graduation by permitting 8(a) concems'to 
negotiate directly with :procuring -~gencies on· new contracts involving the same 
activities as ; performed by the concern before graduation. This provision will 
enable Section 8{a) graduates to obtain, under limited circumstances, additional 
assistance in order to achieve a competitive viability post-graduation. Section 
8(a) graduates should also be encouraged to participate in the SOB set-aside 
program. (Section 2(c)) 



* Eliminate recently adopted, overly restrictive SBA regulations confining firms to a 
limited family of standard industrial classification codes in which they can 
contract and prohibiting approval of contract support above 25 percent of the 
level indicated in the concern's business plan. These amendments eliminate 
excessive regulations which were passed by the Acting Administrator. Amend 
the size standards by excluding the amount of 8(a) program support a finn 
receives in determining: the size of the S(a) concern. Continuation of existing 

· strict SBA regulatiqns limiting the award of contracts to avoid excessive backlog 
at graduation is unnecessary. The SDB program does not limit SIC code 
eligibility or volume of business by business plan. These anificial constraints are 
unnecessary given existing SBA regulations which clearly allow the SBA to 
control contract award levels to every S(a) finn. By allowing 8(a) firms to pursue 
business in areas they are capable of performing and eliminating the artificial 
barriers of SIC limitations, finns will more readily achieve real world competitive 
viability. (Section 3) · 

* Implement a requirement that each federal agency with procurement powers must 
establish policy and procedures to increase in number and dollar value the 
contracts awarded· under the S(a) program, and achieve the 5 percent goal 
imposed by Congress on the DoD. With implementation of this requirement, 
small minority business goals are more likely to be achieved. (Section 4) 

* Streamline the S(a) certification process by requiring all applications for 
certification into the S(a) program to be processed within 6 months after filing of 
completed applications with the SBA~ The SBA will be required to simply 
eliminate one level of bureaucracy, i.e., district, regional, or central office review, 
and streamline the application process. If FPPT review is eliminated, staff time 
will be more than adequate to handle the streamlined application process and 
much needed business development activity. This will increase the number of 
finns entering the 8(a) program. (Section 5) 

* Provide that the SBA is deemed to have approved all S(a) contract proposals 
within 10 days following submission by the finn of its proposal, negotiation of the 
contract, DCAA and procuring agency approval, and provision of all necessary 
representations and warranties by the finn, unless the SBA objects for a specific 

: valid rea.son. l!nder existing policy even though a contract is fully· reviewed and 
negotiated by the procuring agency, because the SBA is a "prime contractor" its 
contracting· officer sp~nds inordinate time duplicating what the finn and the 

: procuring agency have already accomplished.: This provision recognizes what the 
SDB program recognizes - orice . the procuring agency has approved the 
procurement, little or rto additional work by the SBA is really needed. This 
provision will go far in· eliminating the procuring agencies' reluctance to request 
that particular requirements be set-aside for the 8(a) program due to the 4 to 6 
month delay in processing contracts which agencies experience when matters are 
referred to some offices of the SBA. (Section 6) 
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* Tie contracting officer's performance ratings to achievement of increased 
· contracting with minority small businesses and effective utilization of the Section 
8(a) set-aside and SOB set-aside programs in order to increase the number of 
contracts and contract dollars awarded to minQ_rity small businesses. Prime 
contractors will be provided with additional credit for utilizing small minority 
businesses as subcontractors. This . is a simple impleme'ntation many years leiter 
of Public· Law 95-507 which is largely being ignored because there is :no 

. incentive·, or there is a ·disincentive for complying with the laws ... (Section 8). 

* Provide that fair market price (FMP) analysis be based on reasonable costs under 
nonnal competitive conditions, that data provided by the SBA and the 8(a) finn 
be considered, and that the data be available to the SBA and the concern and be 
appealable to the Administrator. This establishes objective procedures for 
determining an FMP and a more participatory role for 8( a) concerns and the SBA · 
in these determinations. This is needed because the "new" game in rejecting 
minority business includes setting unreasonably low FMPs. (Section 9) 

* The SABDU is authorized to make a determination whether a particular 
requirement will be administered as an SOB or Section 8(a) set-aside. This 
allows the authorized small business adyocate to ·perform a key function. (Section 
10) The contracting officer will require representations and warranties from 
fmns submitting proposals to the DoD verifying that the concern is an SOB to 
prohibit "front" companies. The possibility of abuse by fronting is addressed by 
this provision. (Section 11) 

* Provide for a mandatory. 5 percent contracting requirement for DoD if it fails to 
achieve its 5 percent goal by the end of fiscal year 1989 . 

. 
These few steps must be taken by Congress in order to achieve previously established 

congressional goals for the enhancement of minority small businesses. 



SUMMARY OF MAJOR PROVISIONS OF 
MAVROULES/CONTE AMENDMENT_ 

IN THE NATURE OF A SUBSTITUTE TO 
H.R. 1807 

The Mavroules/Conte Amendment provides additional and substi
tuted provisions to H.R. 1807 to alter the Small Business Adminis
tration Section 8(a) and 7(j) programs. Some_of these provisions 
propose positive changes to the minority small business program. 
Most provisions, howeverj dffer changes whi~h will have a serious 
adverse effect on firms in th~ 8(a) portfolio. 

The following is a summary of the major provisions of the 
Mavroules/Conte Amendment: 

0 The Small Business Act's purpose would be changed from 
"promoting the competitive viability of such firms" to 
making firms "competitive in the marketplace". (Section 1') 

o Socially and economically disadvantaged individuals apply
ing for certification into the 8(a) program will be in
eligible for participation in the program unless the 
SBA determines that the concern has met a sufficient pro
portion of competitive criteria prior to entry. (Section 
2 ) • 

0 Most concerns in the 8(a) program on the date of enactment 
of the compromise will be either graduated immediately or 
forced into the mainstream stage which requ~ces total 
competition. (Section 4) 

o Concerns will be ineligible to receive·sole source contracts 
if they received their first sole source contract at least 
seven years before the date of enactment of the compromise. 
In addition, concerns will be ineligible to receive 
competitive contracts under the newly developed competitive 
8(a) program if they received their first 8(a) contract at 
least nine years before the date of enactment of the 
compromise. (Section 4) 

o Firms can be· terminated for gbod cause or failure of the 
concern to: make adequate progres~ toward achieving competitive 
criteria. ·A firm can be terrnina~ed for (1) failing. to make 
progress within the time limits_prescribed or (2) failing 
to·meet a sufficien~·ptoportion of "competitive criteria" 
in any one; year. · In ·addition, firms can be ~raduated 
prior to th~ end-of the ter~ if the f~rm has satisfie~ its 
"competitive criteria". (Se~tion 4) · 

0 -The SBA will have .to develop objective standards for·' 
three stages in the 8(a) program: a developmental stage, 
a transitional stage, and a mainstreaming stage~ During 
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the concecn's yeacly suppoct level must be obtained 
thcough competition within the 8(a) pcogcam. Competition 
may be among concecns in the developmental and transitional 
stages. Ducing the transitional stage, which lasts thcee 
yeacs, 40% of the concecn's yeacly suppoct level must-be 
obtained t~cougb competition within the 8(a) pcogcam. The 
final stage of the pcog_cam, called the "mainstceaming 
stage", lasts two yeacs· and cequices 100% competiti6n. 
(Section 5) 

o ·Eliminates Business Development Expense (BDE). Permits 
the Associate Administcatoc, on a non-delegable basis, 
undec limited ciccumstances, to pcovide financial assistance 
through pucchase by the SBA of "development investments" in 
a firm. (Section 5) 

0 Gives additional authocity for SBA to appeal to the appro
pciate agency head a contcacting officec's negative decision 
regarding th~ selection of a cequirement for award under 
the 8(a) pcogram. (Section 6) 

0 Provides that fair market pcice for the award of an 8(a) 
contract be based.on reasonable costs under normal competi
tive conditions, that data pcovided by the SBA and the 
8(a) firm be considered, and that the data be available to 
the SBA and the concern and be appealable to the Administrator. 
This established objective pco"cedures for determining FMP 
and a more participatory rol~ for 8(a) concerns and the 
SBA in these determinations. (Section 6) 

0 Requires that S(a) support levels contained in a concern's 
. business plan must not exceed its primary size standard 

during any three (3) period of pcogram participation. 
Finally, since all 8(a) contracts awarded in the last stage 
of program participation are competitive, there are no 
support levels for firms in this last stage. 

o If a contract is offered to SBA for award under the 8(a) 
program and the offering_ agency nominates a firm to 
perform that conttact,·~r if a firm identifies ·the require
ment and causes the agency to offer 1t to SBA for the 8(a) . 
program, SijA is required to designate that firm to negotiate 
for the requirement if certain conditi-ons are met. In addition, 
the Associate Administ~ator is authorized to make equitable 
allocations of require~ents to field offices if no·.firm 
has self-marketed.the contract·, been {dentified· by ~he offering 
agency or been nqminated to perfotm the requirement~ 
(Sec~ion 8) · 

0 Requires every 8(a) firm· to ~eport to the Inspecttir' General~ 
on a quarterly basis, the names and amount of compensation. 
pa1d to any agents, representatives, attorneys,·accountants, 
or consultants retained by the firm to help it secure 

... 
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federal contracts. (Section 8) 

o Section 8(a) owners will be required to certify that they 
will maintain ownership and control of the concern throughout 
the ~erformance of all 8(a) contract and options. Section 
8(a) owners will therefore be prohibited from·freely raising 
capital or otherwise making corporate changes after graduation 
or termination from the program.- (Section 8) 

o The penalty for criminal misrepre~ent~tions concerning the 
status of small or small disadvant~ged business concerns 
will be increased from $50,000 and/or 5 years to $500,000 
and/or 10 years. (Section 9) 

o Each agency will be required to implement Sect·ion 1207 by 
establishing policies and procedures to ensure no reduction 
of S(a} contracts or alteration of the 8(a) program. 
(Section 11} 

0 The bill ~auld become effecttve one year after enactment 
except that employee training requirements and the new 
graduation rules take effect immediately upon enactment. 
(Section 16} · 



SUMMARY OF PROVISIONS OF MAVROULES/CONTE AMENDMENT 
IN THE NATURE OF A SUBSTITUTE TO H.R. 1807 

Section l(a) Eliminates term "sole source" because program is no 
longer entirely sole source. 

(b) 

Section 2 

Section 3 

Changes Small Business Act's purpose from "promoting 
the competitive viabili~y of such firms" to making 
"firms competitive .in the marketplace". 

Socially and economically disadvantaged individuals 
applying for certification into the 8(a) p~ogram will 
not be elig~ble for participation uriless the business 
is already successful on a competitive basis. The 
compromise bill completely changes the current require
ment that the SBA make a determination that there would 
be support for a concern entering the program to now 
require that the SBA determine that the concern has met 
a sufficient proportion of competitive criteria prior 
to entry •. 

The initial bill specified the exact percent of the 
criteria of competitiveness that had to be met before a 
firm could be let into the program. The Mavroules/Conte 
amendment allows SBA to set that percentage, but requires 
that it be set at a level which indicates that the firm 
has the potential to successfully complete the program. 

Provides for assistance to participating firms in develop
ment of comprehensive business plans and by conducting 
business development training sessions. 

Section ·4(d) 
through (f) 

Gives the SBA guidelines as to what "competitive criteria" 
of firms should consist of. 

(g) Provides that most concerns in the 8(a) program on the 
date of enactment of the compromise will be either 
graduated immediately or forced into the mainstream 
stage which requires total competition. 

Concerns will not be eligible to receive sole source 
contract~ if they received their first sole source 
contract at least seven years before the date of 
enactment of the bill. In addition, concerns will not 
be eligible t~ receive competitive contracts under the 
·bill's newly developed competitive 8(a) program.if they 
received th~ir first 8(a) ~ontract at least nine years 
before the date of enactment of the bill. 

(h) Provides for fermi nat ion f·or a· firm, for good· cause or ·for 
failure of·th~ concern to make adequate pro~ress toward 
achieving competitive crit·e.ri.a. A firm can be terminated 
for (1) failing to make progress within prescribed time 
limits or (2) failing to meet a sufficient proportion 
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of the firm's "competitive criteria" in any one year. 

(j} Provides for graduation prior to the end of the concern's 
participating term if the firm has satisfied "competitive 

··criteria". 

Section 5 The section provides that the SBA develop objective _ 
standards for three st~ges in the 8(a} program: a 
developmental stage, a transitional stage, and a main
streaming stage. The bill provides that during the 
developmental stage, which lasts four years, 15% of. the 
concern's yearly sup~ort level must be reierved fdr 
other concerns in the-developmental and transitional 
stages. During the transitional stage, which lasts 
three years, 40% of the concerri's yearly support level 
must be reserved for firms in the first two stages. 

Sect.ion 6 

The final stage of the program, called the "mainstream 
stage", lasts two years and requires.lOO% competition. 
Section 5 also provides for certain developmental and · 
training' assistance for firms in the first two stages. 

Paragraph (l3)(A) ELIMINATES Business Development 
Expense (BDE) and instead permits the Associate Admini
strator, on a non-delegable basis, under limited circum
stances, to provide financial assi~tance by the SBA by 
purchasing "development investments". 

Additionally, the SBA is ~uthorized to enter into 
contracts and cooperative agreements to organize and 
conduct international trade fairs. 

Paragraph (16) provides that to the extent practicable, 
the Administrator is to ensure that the performance 
appraisal system applicable to Business Opportunity 
Specialists affords substantial recognition to the 
progress their respective 8(a) portfolios are making 
toward competitiveness. 

Paragraph (17) provides that the evaluation of loan 
officers and Business Development Specialists shall be 
based, in part, on the timely submission and:quality_ of 
their reports to the Business Opportunity Specialists. 

Provides additional authqrity for SBA·to appeal to the 
_appropriate agency head a con-tracting officer's negative 
decision regarding the· seleciion of a requirement for 
award under the 8(a} p~ogram. 

. . . . 

Pr6vides that fair m~rket price for the award of an . 
8(~) contract.shall be based on "reasonable:costs unde~ 

·normal competitive conditions." 



Section 7 

Section 8 
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If a procurement selected for the 8(a) program is new 
or does not have _a satisfactory procurement history, a 
price or cost analysis is to be conducted by the offer
ing agency for the purpose of estimating a current fair 
~arket price. The price or cost analysis may co"nsider 
prevailing market conditions, commercial prices for 
similar products or services, or data available from e 

other agencies. The analysis must consider data provid
ed by SBA and ·the 8 (a) firm. --

If the procurement has a satisfactory procurement 
history, the agency -shall_ base its estimate~ of a current· 
fair m~rket price on recent award prices. The agency 
is further directed, however, that such recent award 
prites are to be adjusted to insure comparability. 
Factors to be considered in the adjustment are: differ
ences in quantities, performance time, plans, specific
ations, transportation costs, packaging and packing 
costs, labor and material costs, overhead costs, and 
any other' appropriate costs. In addition, SBA is 
permitted to request and receive information and data 
upon which an agency has established its fair market 
price estimate. Further, a statutory right is created 
for the concern to receive a detailed written statement 
of the method used by the agency to establish the fair 
market price (FMP) and the concern may submit a protest 
to the SBA Administrator if the firm believes that 
these statutory guidelines ~ertaining to FMP's were not 
appropriately applied. The Administrator has 10 days 
to decide such a protest. -r~f the decision is in favor 
of the concern, SBA must file a appeal with the Head of 
the buying agency. The contract action is to be suspend
ed pending the disposition on the appeal unless the 
contracting officer determines that award must be made 
to protect the public interest. 

Paragraph 15 requires that 8(a) support levels be 
contained in the business plan and that 8(a) dollars, 
as a percent of total sales, be decreased over the 
firm's term of participation in the 8(a) program. 
Further, this amendment specifies that no 8(a) contract: 
may be awarded to other than a small business and that 
the·dollar value of the award must be within the approv
ed level of support. In additioh, the support level 
cannot· be set :so high· that it wotild, by itself, ·result 
in the-firm exceeding the-applicable siie standard 
during. any three ( 3) period of p_r_ogram participation. 
Finally, since all 8(a) contracts awarded in th~·last 
stage of program participation are competitive, there 
are no support levels for firms ·in this last stage. 

Par~graph (16) provides that if ~ contract is offered 
to SBA for award under the 8(a) program and the offering 
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agency nominates a firm to perform that contract, or if 
a firm identifies the requirement and causes the agency 
to offer it to SBA for the 8(a} program, SBA is required 
to designate that firm to negotiate for the requirement 
if the following conditions are met: 

i} the concern is a responsible concern for the proposed 
award; 

2} the award would be in accordance with the targets, 
objectives, and goals of the concern's -~pproved 
business plan; and 

3} the ·completion of the proposed award will either 
further the concern's progress against its competi
tive criteria or prevent its failure to make progress 
against such criteria. 

Paragraph (17} provides that if requirements are offered 
to SBA for potential award under the 8(a} program and 
no eligible small business has either been nominated to 
perform the requirement or caused the agency to offer 
the requirement to SBA, such requirement has to be 
equitably allocated among the various SBA field offices. 
The field office in receipt of the requirement is to 
designate a firm to negotiate for the award as long as 
the firm meets the three requirements described in 
paragraph (16}. In addition, the field office is to 
afford priority to the following concerns in descending 
order of priority: 

1} a concern that, upon reciept or completion of the 
.requirement will have accumulated a sufficient 
proportion of competitive criteria that would allow 
it to graduate from the program; 

2) a concern that needs the requirement in order to 
avoid termination from the program due to failure 
to make adequate progress towards its competitive 
criteria, but only if a diligent effort has been 
made by the concern to make progress towards competi-
tiveness; and _,····~ 

)) a concern thit, when compared with other eligible 
concerns, has· ·ac}?.iev:ed the lowest perc~ntage of .its 
8 (a) .. c~ntract support level for -the relevant year, 
as contairted ·in its business plan. 

Paragraph (18) piohibit~ any SBA employee from owning 
stock in· any 8(a) firm that was in the pro'gram during 
that employee's term of ·employment. This prohibition 
~lso extends for ~wo (2) years aft~r the e~ployee 
terminates· his/her employment with SBA. Any present or 
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former employee who violates this prohibition is subject 
to a civil penalty, assessed by the Attorney General, 
equal to the maximum amount. of gain that the employee 
realiz~d or could have realized by trading in the S(a) 
firm's stock •. 

Paragraph (19) would provide that the Administrator and 
the Deputy Administrator are to be the only two political 
appointees within the employ of the agency that can 
manage or participate in the ~anagement of the S(a) or 7(j) 
programs. 

Paragraph (20) would preclude~ SBA employee who has 
authority to take, direct others to take, recommend, or 
approve any action with respect to 8(a) or 7(j), from 
exercising that authority or ·threatening to exercise 
that authority on the basis of the political activity 
or affiliation of any party. Every SBA employee would 
also be ~nder an obligation to report to the Inspector 
General any such action for which the employee's 
participation had been solicited. A violation of this 
prohibition would make the employee subject to disciplinary 
action; however, if the Administrator or Deputy 
Administrator violate this provision, separation from 
service would be mandatory. These penalties are in 
addition to and not in lieu of any others that may be 
imposed under other provisions of law dealing with this 
subject matter. 

Paragraph (21) would require every 8(a) firm to report 
to the Inspector General, on a quarterly basis, the~ 
names and amount of compensation paid to any agents, 
representatives, attorneys, accountants, or consultants 
retained by the firm to help it secure federal contracts. 
The reporting firm must also provide a description of 
the activities performed by such individuals in return 
for the compensation received. 

The Associate Administrator is required to immediately 
·report to the Inspector General any suspicion of improper 
activity based:~n these reports and make a request to 
Congress within 30 calendar days after reports are due 
naming the concerns if a firm fails to make ~uch a 
report. 

. . 

Paiagraph 22(:A) provides that Section 8(a) owner~ wiil 
not be permitt·ed· to· freely raise capital or otherwise 
make corporate changes ·after graduation or termination 
from the program. Section·S(a) owners will be required 
to certify that they. will ~aintain ownership ·and control 
of· the concern throughout the performance of _all' 8 (a) 
contract and _options·. --
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Paragraph 23(A) provides that a small business concern 
will not be denied the opportunity t~ submit and have 
considered an offer for a contract for the supply of a 
product solel~ because the concern is not the actual 
manufacturer or processor of the.product to be supplied 
under the contract. 

Under SBA Regulations it is required that, in order to 
be considered a "small business concern" for small 
business set-asides or 8(a) contracts,. it is necessary 
that the concern supply the government with an end-· . 
product made by a domestic small business concern. In 
those cases where there ·ar~ no small business manufact
urers, the. g6vernment is effectively precluded from 
issuing a set-aside or 8(a) contracts. The amendment. 
therefore, would permit set-asides and 8(a) contracts 
for those items for which there are not small business 
manufacturers but would still require that the product 
be domestjcally manufactured. 

Increases the penalty for criminal misrepresentations 
concerning the status of small or small disadvantaged 
business concerns from $50,000 and/or 5 years to 
$500,000 and/or 10 years. 

The Mavroules bill text required the I.G. to conduct an 
investigation at the request of the Committee. The 
amendment would change the ·requirement to a request but 
would further impose upon the I.G. a duty to state why 
he or she may have failed to conduct an investigation 
requested by the Committee. 

Contains two provisions from the Richardson amendment 
to the Defense Authorization Act. Each agency required 
to implement Section 1207 must establish policies and 
procedures to ensure no reduction in 8(a) contracts 
occurs or implementation of Section 1207 in a manner 
that will alter the 8(a) program. 

Subsection (2) of Section 11 authorizes procurement 
center representatives to monitor performance of procure
ment ac£lvities and increases the number of 8(a) and 
1207 contracts. 

Sectiori· 12(g) Provides to~ a public comm~rit period and ·time frame$· 
for the saA to develop regulattons to implement the,· 
act. Additionally, the.bill provides for a five day 
training period for SBA employ·ees: with special emphasis· 
on evaluation and_measurement of competitive criteria 
-and business administration. 

Section 13 Requires annual GAO reports on the operations of the 
· 8(a) and 7(j) programs. 
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Repeals powers of the SBA which are contradictory to 
this act. 

Authorizes funds to implement SBA employee training and 
other provisions of the act including the hiring of 
Procurement Center Representatives and Business 
Opportunity Specialists. 

Provides that this bill would become effective one year 
:after enactment except that employee training requirements 
and the new graduation rules would take ef~ect immediately 
upon enactment.· 

Addendum 

On Tuesday, July 28, 1987 the House Subcommittee on 

Procurement, Innovation and Minority Enterprise Development 

marked-up the Mavroules/Conte bill. The only amendment to the 

bill which was passed by the subcommittee provided that a 

provision be incorporated into government contracts which provides 

for liquidated damages in the event that a prime contractor fails 

to comply in good faith with the sub6ontractor requirements for 

minority small businesses. Prime contractors must set goals for' 

subcontracting that are not unreasonably below their actual past 

performance. 



THE MINORITY ENTERPRISE ENHANCEMENT ACT (~.R. 2972), 
PROVIDES REAL OPPORTUNITY FOR MINORITY SMALL BUSINESS AND 
MUST BE ADOPTED TO "REFORM" PROGRAM FAILURES AT THE SAME 
TIME THAT "REFORM" OF PROGRAr1 ABUSES IS ADDRESSED. THE 

. CLARITY OF VISION NEEDED TO ADDRESS ABUSE IS ADMIRABLE. 
THE CLARITY OF VISION NEEDED TO ADDRESS PROGRAM FAILURE AND 
TO PROVIDE REAL OPPORTUNITY IS THE TRUE CHALLENGE. 

PROPOSALS TO REQUIRE THE INTRODUCTION OF "COMPETITION" INTO 
THE SMALL BUSINESS ADMINISTRATION SECTION 8(a) NEGOTIATED 
PROCUREMENT PROCESS, INCLUDING PROVISIONS OF H.R. 2269 
(THE CONTE BILL) AND H.R. 1807 (THE MAVROULES BILL) TO 
CORRECT PERCEIVED ABUSES OF THE PROGRAM ARE INAPPROPRIATE 
AND UNNECESSARY BECAUSE THE FEDERAL GOVERNMENT AND THE 
SMALL BUSINESS ADMINISTRATION HAVE STATUTES, PROCEDURES AND 
REGULATIONS IN PLACE TO HANDLE THESE SITUATIONS WHICH NEED 

ONLY BE PROPERLY ENFORCED 

COMPETITION SHOULD BE INTRODUC$D DURING A PHASED WITHDRAWAL 
AFTER A 10 YEAR PERIOD OF PARTICIPATION IN THE PROGRAM 

DURING WHICH COMPETITION IS NOT REQUIRED 



Some have the clarity of vision to recognize the reforms which 

are needed to prevent the relatively few but well publicized in-

stances of program abuse in the minority small business program. 

The real challenge, however is to have the vision to recognize 

the reforms which are needed to enharice the opportunities of 

minority small businesses. 

For more than 17 years, the Small B~siness Administration's 

(SBA's) Section 8(a) program has functioned well. During the last 

five years over 4,000 firms have participated in the Section 8(a) 

program and its sole~source negotiated method of procurement. 

Program abuses have-been few. In spite of one well-publicized 

exception·and innuendo about other problems, when compared to 

other federal procurement programs and the abuses occurring in 

these programs, the Section 8(a) program is an overwhelming 

success. 

The only clear obstacles to the continued success of the pro-

gram are the overly restrictive limitations currently existing in 

the program, including the very limited period of participation, 

the arbitrariness of the FPPT setting and extension process, the 

prohibition on approval of 8(a) program support above 25% of the 

level established in the concern's "business plan", the limita-

tions on the number of Standard Industrial Classifi~ation codes a 

conGern may be appr6ved under~ the cur~ent method of d~termining 

the size.of small business-concerns, and .the continuin~ in~ro~uc

tion ~f furthei regulatory obstacles by the· SBA and Congress, 

such as some provisions of H.R. 2269 and H.R. 1807. 

True reform to improve the Section 8(a) program, not just 
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reform for the sake of reform, must implement changes which allow 

small minority business to grow and increase in size. Such 

reform includes elimination of overly restrictive regulatory 

limitations, establishment of a 10 year period of participation 

in the program, preservation.of the negotiated procurement process 

and introduction of a phased withdrawal period to enhance, not 

constrain, the opportunities of minority small businesses. 

Recently, however, because of the alleged improper conduct 

of Wedtech employees and certain public officials, in addition to 

a few other isolated; but also well-publicized instances, a 

perception has developed that the SBA's 20 year old method of 

negotiated procurement is unwise and unworkable. The record 

simply does not justify such a conclusion. If one compares 

allegations of abuse, fraud and waste in the federal government 

in general, the Section 8(a) program, on balance, is exemplary. 

The abuse of the $700 hammer did not occur in the minority small 

business program; outlandish cost overruns did not begin within 

the minority small business program, and allegations of bribery 

and graft were not concerned with the minority small procurement 

program. 

The reason the Section 8(a) program has been conducted on a 

sole~source negotiated procurement basis for the past 20 years 

is sound and should not be disturbed. Upon entry into the program. 

and during the participant's 'term in the program, minority small 

businesses do, not ha~e the skills, time and resources hecessary 

to prepare successful, competitive proposals and to go through ~ 
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competitive process. However, these minority small businesses 

are thoroughly capable of performing the work. 

Some who are now proposing to initiate competition into the 

-Section 8(a) sole-source negotiated procurement process are the. 

long-t~me critics of the program who have sought to kill it for 

many years. These critics are capital·izing on one o~ two isolated 

but-well-publicized incidents of abuse and innuendo of other alleged 

abuse to advance their long-standing goal of introducing further 

debilatating restrictions into the Section 8(a) program. Over-

whelmingly, the SBA has been successful in running a proper pro-

gram. 

While its regulations may be in need of revision because of 

past poor policy decisions, the personnel on staff at SBA have, 

with some limited but notable exceptions, tried to apply the law 

and regulations as they have been adopted to help minority small 

business. In the very isolated instances of abuse where public 

officials within the SBA or elsewhere are guilty of fraud, public 

corruption or some other abuse of their authority, enforcement of 

existing federal criminal statutes, SBA statutes, SBA regulations 

and the SBA Code of Conduct is the appropriate answer. It is 

_important to note that no such finding has yet been made, only 

allegations of wrongdoing exist. Sadly the allegations of wrong-

doing are not limited to SBA staff. 

Si~ilarly, if a Section 8(a) owner, its officers, director~ 

or employees are found:~uilty of .. bribing public officiais, making 

false statemen~s or other improper conduct, e~forcement of these 

existing statutes and regulations is the solution. 
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Congress does not need to introduce "competition" to achieve 

honesty in the Section 8(a) program. On the contrary, early 

competition will .encourage abuse and "fronting". Where does a 

minority person go to have a competitive proposal written? What 

does the business owner use to pay for the service? What does the. 

owner do to "irifluence" the co~petitive arena? The real result of 

early competition will be something none of us want. 

As indicated, enforcement of existing statutes and regulatioris 

is the solution to program abuse, not introduction of early compe-

tition. For example, existing criminal statutes subject individuals· 

who make false, fictitious or fraudulent statements to federal 

agencies to a fine of $10,000 and/or imprisonment for not more than 

5 years.~/ Individuals would also be subject to criminal penalties 

for giving, offering, or promising anything of value to a public 

official with the intent to influence an official act or induce the 

official to do or omit to do an act in violation of the official's 

lawful duty.~/ Public officials can also be subject to criminal 

penalties for improper conduct including instances where they demand, 

seek, receive, accept or agree to receive or accept anything of 

value in return for being influenced in an official act or induced 

to do or omit to do any act in violation of his or her lawful 

duty.~/ 

.!./ 18 u.s.c. §. 1001. 

!:_I 18 u.s.c .. s. 201. 

ll 1 8 U . S • C • § 2 0 3 • · Vi o 1 at ion: of t h is pro v i s ion sub j e c t s the 
p~blic offi~ial to ·a fine of three times the monetary equiva~ 
lent of the bribe demanded, sought oc ceceived. 
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Similarly, current SBA regulations address instances of abuse 

of the program involving bribery, graft, or corruption. For example, 

·it is illegal for an SBA official to receive, agree to receive, 

request or solicit, any gift, gratuity, favor, or any other thing 

of ·monetary value from a person who is seeki~g to obtain SBA 

assi$tance·or who conducts operations or activities regulated by 

the SBA. V SBA employees guilty of violating thi.s provision may 

be subject to disciplinary action involving dismissal or suspension 

from SBA employment, in addition to other penalties under law. 

Under current SBA ~egulations, employees are also prohibited from 

engaging in any action which results in or creates even the 

appearance of giving preferential treatment, losing independence 

or impartiality or engaging in conduct which adversely affects 

the confidence of the public and the integrity of the government.~/ 

Violation of this provision is the basis for disciplinary action. 

In addition, Small Business Administration Standard Operating 

Procedures also address abuses of the program. For instance, Sec-

tion 8(a) concerns may be terminated from the program upon the 

conviction of the concern or its principals of a criminal offense 

when the offense is incident to obtaining or attempting to obtain 

a co·ntract or a subcontract.~/ Section 8(a) concern:s- may also 

be terminated for submitting false information or violating any 

_!/ 1 3 C • F • R • § 1 0 5 • 50 3 • · 

2_/ ·13: CFR § 105.505 • 

.§./ Standard Operating Procedure-s 80 · 05-1, Minority Small Business 
and Capital Ownership Development Program, § 95 (1987): 13 CFR 
§ 124.112. 
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of the SBA's "significant" rules and regulations.~/ 

As these criminal statutes and SBA regulations and procedures 

demonstrate, introduction of competition into the Section 8(a) pro

gram is not necessary.· Strict enforcement of these existing laws 

is all that is required to address concerns with program abuse. 

Further, early co~petition will have precisely the wrong effe~t. It 

will make the minority small business owner hostage to ~he persons 

who provide the res6urces to develop competitive proposals and 

"influence" the contracting officer's decision. This is bad ~olicy. 

Simply stated,, preservation of the negotiated method of pro

curement is essen~ial to achieving the goal of the 8(a) program -

to assist concerns owned by socially and economically disadvantaged 

individuals to achieve competitive viability. A competitive pro-

curement requires minority small firms to write proposals and wait 

perhaps one and one half years for a first win. The resources 

needed to compete even against only other minority firms will be 

substantial for small firms and represent a waste of critically 

needed management skills during the early development of a minority 

firm. 

A fixed participation period of 10 years (rather than the 

existing FPPT of up to five years with a possible extension up 

to a maxi~um seven year participation term) followed by competition 

~ithin .the minority ·small community for three years would fur~her 

t h is go a 1 . A recent : survey of 8 (a ) g r ad u ate s . i n d i cates that , up 

to ~hirty p~rcent of all 8(a)·· firms d6 not s~tvive aft~r graduation 

!_/ Id. 
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survive after graduation from the program. One of the primary 

reasons cited by the graduates for this high failure rate was 

inadequate time in the 8(a) program. A fixed ten year participation 

period would go a long way toward correcting this problem. Intro-

ducing competi.tion too early. into the process will have precisely 

the opposite effect and is therefote the wrong ans~er. 

As ind(cated earlier, another recurring theme for why Section 

8(a) firms are not successful is because of. the regulatory obstacles 

imposed on the concerns by the SBA. When asked candidly why the 

regulations were adopted, the SBA staff's unofficial answer is 

simple -- these obstacles were imposed to prevent 8(a) concerns from 

achieving any significant size which was thought to be potentially 

embarrassing even though the minority small business firm would 

still be a small business under the SIC code size standard regula-

tions. 

This philosophy is inconsistent with the goals ·of the program 

because overly restrictive regulations on the size of 8(a) firms 

prevents those firms from being.able to achieve a size enabling a 

professional infrastructure to develop within the firm. This 

infrastructure is needed so that competitive viability is achieved 

when the firm enters the open market after graduation. If sma.ll,:- ·"" 

minority firms are in the program for a reasonable period ot 10 

years they will be able to compete with other non-8(a) firms_ upon 

graduation fro~· the program. Ther~fore, it one is truly concerned 

with im~roving. the Section 8(a) program and encouraging realization 

of its goals, imposing additional regulatbry obsta~les, especially 

the introduction of competition into the H(a) procurement process, 
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prior to the development of a professional infrastructure and the 

maturing of the firm, is not the answer. 

The appropriate response would be to enforce existing statutes 

and regulations to··curtail abusive behavior, introduce a fixed ~0 

year ~eriod of participation within the existing. self-graduation 

system of SIC code size standards and eliminate the key regulatory 

obstacles which were recently adopted by the prior Acting Adminis~ 

trator to further curtail the minority small business program. At 

a minimum, the 25% cap on S(a) program support above the level esta

blished in the concern's business plan should be eliminated. No · 

firm can predict its business plan needs. Therefore, the SIC code 

limits are a self-executing discipline on size. Also, the limita

tions on the number of standard industrial classification (SIC) 

codes for which a concern may be approved to obtain 8(a) contract 

support under the current size standard limitations should be 

eliminated. The Small Disadvantaged ~~siness (SDB) program· has 

no such limits because none are needed. This is another example 

of an artifical attempt to stunt the growth of 8(a) firms. It is 

no small wonder that the five percent DoD goal cannot be met. 

Some have pointed to this recently established SOB program of 

the Department of Defense as an example of how the Section 8(a) 

program should operate in some respects. This is an inappropriate 

e~ample. to su~port ·amending the.8(a) program based on perceived 

program abus~s as.th~ SOB prog~am presents trem~ndous opportunities 

for abuse, fraud and "fronting"· by non-minorities. Spec~fically, 

an·soB firm would not have many of. the ~reposed :restrictions pl~ced 

on Section 8(a) firm~. "Fronting" could: therefore become a serious 
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problem in the SOB program. Any individual qualifying under the 

SOB program could sell or transfer 49% of his or her control in 

the company to a non-minority and then step away from any real parti

cipatory role-in the concern's day to day affairs. No regulatory 

authority such as that existing in the 8(a) program to prevent 'such 

activity will oversee fro~ting activity. Further, no legal discovery 

or s~bpeona authority is provided in an SOB protest.- As a result, 

no true facts can be accumulated to pursue if "fronting" .is occurring. 

Hence the "paper" appeal is n6t a true protection again~t "fronting". 

A limited subpoena and discovery process, including document .pro-

duction and deposi~ions within 30 days from commencement of the 

protest, should therefore be imposed in this area. At the present 

time, a concern would continue to be eligible for contracts under 

the SOB program even if undetected fronting existed. 

Simply put, despite whatever pe(ceived problems may exist with 

the Section 8(a) program it is and has been successful for 17 years 
- .:·.-

and will continue to be successful if permitted to do so due to the 

oversight provided by the SBA, criminal statutes and the regulations 

and procedures of the Small Business Administration, oversight 

mechanisms which are sorely lacking in the SOB program.~/ 

~I For example, as currently administered, the only alternative 
for addressing cbncerns with program abuse under the SOB 
~rog~am is to protest whether the concerns is 51% owned by a 
mino~ity •. However, despite ownership; the minority perso~ 
need. not necessarily be in control of.tlle concern .. · One possible 
iolution to this; probl~~ ~s to require additional representations 
-~rid tertificatioris, in-addition td the repr~se~tati~n that the 
'concern is small~ with.each proposal certifying that the 
conc~rn is controlled by ~ minority individ~al who :particip~tes 
in the daily affairs and operation of.the c6ncern -a~d devotes 
tull-time and att~ntion to the concern. 
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In conclusion, more than adequate criminal statutes and SBA 

regulations and procedures exist to prevent program abuse, fraud 

and corruption within the Section 8(a) program. Therefore, the 

solution to addressing concerns over program abuse and inapproprlate 

behavior raised by the alleged actions ·of certain Wedtech employees 

and public officials is not to introduce furth~r regulatory 

obstacles into the program, such as early and excessive competition 

into the procurement process, but to strictly enforce the provisions 

of existing law and eliminate regulatory obstacles so that the 

goals and purposes ot the 8(a) program are no longer impeded. 

Most importantly, minority small business needs a chance to 

succeed. The current program simply is not providing that oppor

tunity. We must reform the program to eliminate potential for abuse 

and reform the program to provide these real opportunities. 



WHITE PAPER SUP·PORTING DELETION OF SECTION 7, PARAGRAPH 22 
OF H.R. 1807 PERTAINING TO CONTINUOUS OWNERSHIP BY MINORITY 
OWNER DURING COMPLETE PERIOD OF PERFORMANCE OF CONTRACTS OR 

OPTIONS AWARDED TO THAT CONCERN UNDER THE SMALL BUSINESS 
ADMINISTRATION'S SECTION 8(a) PROGRAM 

TO REQUIRE THAT A MINORITY OWNER OF A SECTION 8(a) CONCERN 
PROVIDE THE SMALL BUSINESS ADMINISTRATION WITH REASONABLE -ASSURANCES THAT OWNERSHIP BY THAT ~INORITY INDIVIDUAL WILL 

CONTINUE THROUGHOUT THE ENTIRE PERIOD OF PERFORMANCE OF 
ANY SECTION 8(a) CONTRACT OR OPTION IS DISCRIMINATORY, 

UNCONSTITUTIONAL, UNWISE AND UNWORKABLE. THEREFORE, 
SECTION 7, PARA~~APH 22 OF H.R. 1807 SHOULD BE DELETED. 
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OF H.R. 1807. PERTAINING TO CONTINUOUS OWNERSHIP BY MINORITY 
OWNER DURING COMPLETE PERIOD OF PERFORMANCE OF CONTRACTS OR 

OPTIONS AWARDED TO THAT CONCERN UNDER THE SMALL BUSINESS 
ADMINISTRATION'S SECTION 8(a) PROGRAM 

TO REQUIRE THAT A MINORITY OWNER OF A SECTION 8(a) CONCERN 
PROVIDE THE SMALL BUSINESS ADMINISTRATION WITH REASONABLE 
ASSURANCES THAT OWNERSHIP BY THAT MINORITY INDIVIDUAL WILL 

CONTINUE THROUGHOUT THE ENTIRE PERIOD OF PERFORMANCE·OF. 
ANY SECTION 8 (a) CONTRACT OR OPTION IS DI.SCRIMI'l-~ATORY, 

UNCONSTITUTIONAL, UNWISE AND UNWORKABLE. THEREFORE, 
SECTION 7, PARAGRAPH 22 OF H.R. 1807 SHOULD BE DELETED. 

Some Members of Congress currently perceive a need to require 

owners of minority small businesses which are members of the Small 

Busine~s Administration's Section 8(a) program or which have gradu

ated or been terminated from the 8(a) program to maintain majority 

ownership of the 8(a) concern during the entire period of perfor-

mance on contracts or options awarded to that concern under the 

Section 8(a) program. These members believe this requirement is 

necessary to avoid the "Amex problem" where the owner of a minority, 

small business sells the company to a large business and that large 

business is permitted to perform on contacts entered into by the 

former minority owner under the 8(a) program. 

The magnitude of this perceived problem· is not large. When 

Members of Congress and others discuss the sale of an 8(a) concern 

to a large business which is permitted to perform the "backlog" pur

chased from the former owner, only one incident is ever identified --

the sale of Amex along with its_ backlog of 8(a) contracts to Allied 

Bendix. One isolated inciden~ of;an S(a) own~r selling an "exc~s-

sive" backlog to big busin~ss in ~h~ seventeeri.year history of 

the 8(a) program with over 4,000 firms participating 1n the 8(a) 
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portfolio over the past five years alone, does not necessarily jus

tify legislation. The Small Business Administration (SBA) has regu

lations, which were in place at the time of the Amex sale and which 

have been strengthened, to insure that owners of S(a) concerns po 

not have excessiv~ backlog either during their term in the 8(a) 

program or upon graduation from the program. Given the seventeen _ 

year·histo~y of the program with only one sale which rai~es ques

tions because of a possible excessive backlog, one must concede 

that the SBA's regulations work very well. 

A review of the history of all small businesses in the United 

States reveals that a very high percentage of small businesses do 

not retain their original ownership structure for more than ten 

years. Small firms either merge, are purchased, go public or uti

lize some other method of developing capital. There is no valid 

reason to expect an 8(a) owner to behave any differently. One 

must question whether banks would even make loans to 8(a) companies 

knowing that the 8(a) owner is not permitted to sell his assets 

to raise capital. 

Despite this background, some Members ·of Congress would place 

such a restriction on owners of 8(a) concerns. Section 7, Para

graph 22 of H.R. 1807 ~;quires 8(a) owners to provide the Small 

Business Administration with reasonable assurances, prior to re

ceipt o~ an-8(a) ~ontr~ct., that he qr she will maintain o~nership 

an'd control. of the concern throughout the .entire period .of 'perfor

manc~ of the contract, including ail options. In addition to 

being unwise and unwor~able, such a pro~ision is unhecessa~y 

given existing SBA regulations and Standard Operating Proc~dures. 
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No concern is eligible to participate in the Section 8(a) pro

gram unless that concern qu~lifies as a small business as defined 

by the SBA size standards and based upon that concern's primary 
1/ 

business classification.- Once a concern is certified into the 

·8(a) program, that concein must be small under the appropriate 

size standard for each individual contract in order to be eligible 
2/ 

to perform that c~ntract.- In addition, under the new SBA regula~ 

tions, 8(a) concerns are not eligible to perform 8(~)·contracts un-

less those contracts are classified under one of the few Standard 

Industrial Classification (SIC) Codes that 8(a) concerns are per~ 
3/ 

mitted to include in their approved business plans.- These regu-

lations limit the number of 8(a) contracts which a concern is eli-

gible to receive and, by definition, place a limit on the amount 

of backlog which an 8(a) concern can accumulate. 

The Small Business Administration's Standard Operating Pro-

cedure (SOP) requires full coordination and cooperation between 

all SBA offices in identifying, reserving and equitably distribu-
4/ 

ting local and national buy requirements.- In addition, SBA Dis-

trict Offices are required to approve all potential 8(a) contracts 

~/ 13 C.F.R. §124.102(a). 

'!_! "[O]nce a concern is admitted to the program, the concern must 
certify to SBA that it is a small busine~s concern purs~ant to 
the provisions of §121.4 for the purpose: of:performing ~ach 
individual cont·ract which it is awarded.~ · SBA, in -turn, ·will 
verify, such ;certificaiions." 13 c.F.R. §124.102(b). 

~/ ... [The Section 8(a)] concern will only be -permitted to perform 
8(a) contracts'which are classified acc6rding to the [SIC] code . 
number~ which appear in its business plan as established.pursuan~ 
to ••• these regulations." 13 C.F.R. §1~4.102(c). 

~/ SBA SOP 80-05, Rev. 1, ,, 34, p. 140 (Effective April 27, 1987). 
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self-marketed by 8(a) concerns. These contracts will only be ap-

proved by SBA if the 8(a) cancer~ rieeds the requirement to satisfy 
5/ 

its business.plan projections without exceeding them.-

Finally, the SBA regulations provide a mechanism whereby the 

SBA may determine that an 8(a) c~ncern has complei~d its term in 

the 8(a) program if it has substantially achieved the goals and 
6/ 

objectives set forth in its business plan.-. 

Moreover, current SBA regulations relating to affiliation .re-

quire the SBA to either terminate a concern from the 8(a) program 
7/ 

if that 8(a) concern becomes generally affiliated- with another 
8/ 

firm which causes the newly formed concern to be other than small-

or to refuse to award 8(a) contracts under a specific SIC code if 

~/ 1 3 C • F • R • . § 1 2 4 • 3 0 1 ( b ) ( 5 ) • 

~I "When a Section 8(a) business concern has substantially achieved 
the goals and objectives set forth in its business plan prior to 
expiration of its Fixed Program Participation Term, and has demon
strated the ability to compete in the marketplace without assis
tance under the section 8(a) program, its participation within 
the program shall be determined by SBA to be completed ... 13 C.F.R. 
§124.110(k). 

!_! See 13 C.F.R. §121.3 for general definitions of "affiliation." 

!I See 13 C.F.R. §124.112(a)(2) (providing for program termination 
for "[f)ailure by the concern to maintain status as a small 
business under the Small Business Act, as amended, and the 
regulations promulgated thereunder ~or each of the Standard 
Industrial Code designations contained in the participating 
concern's business pl~n."): 13 C.F.R. §124.112(a)(~)(providing. 
for t~rmination for "[·f]ailure by the concern for any reason, 
including the_ death of an: individual upon whom ~ligibility was: 
based~ to mairitain ·ownership and control by the· pe~son(s) who 
[havel been determined to· be :socially and econo~ic~lly · 
disadvantaged pursuant to th~se regulations.")':· and 13 C.F.R. 
§124.112(a) (5-) (providing for :program termination for "[f]ailure_ 

-by the concern to disclose to SBA.the extent to which nondis
advantaged persbns:or firms participate· in the ~anagement of 
the section 8(a) business concern.") 
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the SBA determines that the 8(a) concern is affiliated with another 

business which makes the 8(a) concern other than small for purposes 
9/ 

of that SIC code.- The~e affiliation regulations provide. adequate 

control on 8(a) concerns during their tenure in the 8Ca) program. 

Violation of these regulations leads to termination from the pro-
~/ 

However, upon.graduation or termination from the·8(a) program, 

Small Business Administration policy wisely permits that an owner 

of an 8(a) concern may sell a portion of his or her business. Govern-

ment contracting agencies may continue to exercise options and modi-

fications on 8(a) contracts as long as the option or modification 

is within the scope of the underlying contract executed when the 

8(a) concern was small. This policy has been approved by the Govern-
11/ 

ment Accounting Office-- and the United States District Court for 
12/ 

the District of Columbia.--

Existing regulations provide the SBA with more than adequate' 

authority to prevent uneven or unfair accumulation of contract 

backlog by 8{a) concerns. Section 7, Paragraph 22 of H.R. 1807 

~/ "If the SBA has made a formal size determination that a particu
lar concern is not small, the concern will not be deemed eligible 
within such applicable size standard ••• unless it is thereafter 
recertified.by SBA as a small business." 13 C.F.R. §121.8{d). 

~/ 13 C.F.R. §124.112{a){l) provides for program termination of 
an 8{a) concern for failure "to continue to meet any on~ of 
the standards of program eligibility set forth in these ;[SBA] 
regulations." 

. . . . . 

-
llj . See Gallegos R~search Corporation - Reconsideration, Comptroll~r 

Genera 1 B- 2 0 9 9 9 2. 2, B- 2 0 9 9 9 2. 3 · { 19 8 3) • 

12j See systems and Applied Sciences Corp. v. Sanders, 544 F·. Supp. 
576 {D.D.C. 1982); Amex Systems·.v. Cardenas, 519 F. Supp. 537 
{D. D.c. 1981). 
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is therefore unnecessary and should be deleted as the SBA already 

has in place and is exercising its authority under existing regu-

lations and_procedures to distribute and reallocate backlog adminis

trati~ely to prevent "trafficking" in SBA contracts and options •. 

This·wise policy has worked for the SBA for many years with

out incident or problem while administering all of the 8(a) firms 

in the portfolio. It is wise policy because it provides for~er 

8(a)'s with the same rights as other businesses, namely to sell, 

merge or otherwise use the business to raise capital. It is also 

sound and sensible business policy cognizant of the realities of 

today•s business world. 

In contrast Section 7, Paragraph 22 of H.R. 1807 is unwise 

and unworkable. More importantly, Section 7, Paragraph 22 of H.R. 

1807 is discriminatory and raises serious constitutional considera-

tions. One must question the constitutionality of a law that pro-

hibits minority owners from selling their businesses if those busi-

nesses have ongoing contracts that were received as a result of 

the 8(a) negotiated procureme~t process. Other programs including 

the small business set-aside program, the DOD SDB set-aside pro-

gram, as well as the sole-source provisions of the Competition in 

Contracting Act, provide contracting opportunities for non-minority 

owned large and small firms. There has never been any suggestion 

that the owner of a non-8(a) company should. be prohibited from 

selling a small· minority business merely: because the owner obtained 

contracts on a basis other 'than through full and open competition. 

It would be discriminatory for Congiess to pass le~islation that. 

would place this restriction on minority-owners of.small businesses 
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while, for example, large companies which receive sole-source 

contracts are not required to be unreasonably restricted in this 
13/ 

fashion.-

13; Sole-source contracts are- routinely gran~ed pursuant to 
exceptions to the Competition_ in Contracting Act when for example: 

(1) the property or services needed by the exectiti~e-agency are 
available from only one responsible source and no other type 
of property or services will satisfy the needs of the execu
tive agency; 

(2) the agency's need for the property or services is of such 
an unusual and compelling urgency that the United States 
would be seriously injured unless the agency is permitted 
to limit the bumber of sources from which it solicits bids 
or proposals; 

(3) it is necessary to award the contract to a particular source 
or sources· in order (A) to maintain a facility, producer, 
manufacturer, or other supplier available for furnishing 
property or services in case of a national emergency or to 
achieve industrial mobilization, or (B) to establish or 
maintain an essential engineering, research, or development 
capability to be provided by an educational or other nonprofit 
institution or a federally funded research and development 
center; 

......... 

(4) the terms of an international agreement or a treaty between 
the United States and a foreign government or international 
organization, or the written directions of a foreign govern
ment reimbursing the agency for the cost of the procurement 
of the property or services for such government, have the 
effect of requiring the use of procedures other than compe
titive procedures; 

(5) a statute expressly authorizes or requires that the procurement 
be made through another agency or from a specified source, 
or the agency's need is for a brand-name commercial item tor 
authorized resale; or 

(6). the disclosure of ·the ag.ency's needs would compromise ,the 
n~tional security unless the·agency is permitted·to l{mit .th~ 
number ~f sources from'which:it solicits, bids or proposals. 

41 u.s.c. § 253(c), see also 10 u.s.c. § 2304(c). · No restrictions 
exist' on the resale ~large businesses performing these. sole-source 
contracts. 
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Moreover, Section 7, Paragraph 22 of H.R. 1807 is contrary 

to the purpose of the 8{a) ·program. As repeatedly expressed by 

Congress that purpose is to provide opportunities for full parti-

cipation in the free enterprise system by socially and economic~lly 

disadvantaged persons in order to obtain social and economic 

equality for such persons and improve: the function of the national 

economy. See 15 u.s.c. § 631. This goal of economic equality is 

not intended for anonymous coiporate entities, but rather to assist 

disadvantaged persons to move into the mainstream of a competitive 
.!.!/ 

society. 

To argue that the Amex sale was improper and inconsistent 

with the goals of the Section 8(a) program, one must ignore the 

true goal of the 8(a) program: to obtain social and economic equa-

lity for socially and economically disadvantaged individuals. 

At the time when Amex was sold, most of its options were un-

funded. Contracting agencies were not required to exercise those 

options but chose to do so. Perhaps the reason many of the options 

were exercised was because they would be performed by the existing 

Arnex division effectively. The management team, including minority 

~/ As.stated by the Congress, the purposes of the program are to:. 

(A) foster business ownership by individuals who are both 
socially and economically disadvantaged; 

(B) promote the competitive viability of such fi~ms by 
proyiding such available cqntract, financial, technical, 
and: management assistance-a~ may be. necessary; and 

(C) clarify and expand ·the program for procurement bv the . 
Uni:ted States of articles, 'equipment, supplies, services, 
materials~ .and construction work from small business 
concerns o~~ed by sotially and economically disadvantaged 
individuals. 

l u.s.c. § 631. 
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employees assembled by the company, performed the contract except 

where options were not exercised and the business went to another 

company. 

An Administrative Law Judge found that the SBA would probaply 

not succeed in ·a case challenging the Amex sale. The SBA's own 

documents involved in the quest ion of Amex' s s:i ze determination 

support this contention where the SBA Office of Hearings and Ap-

peals, in granting Amex·' s moti·on to stay enforcement of the As so-

ciate Administrator's adverse size determination, ruled: 

I [Judge Benjamin Usher] find that the Appellant [Amex] 
has demonstrated a sufficient likelihood of success on the 
merits of this Appeal, and that the Appellant has demon
strated that it, and not the Agency, endures the balance 
of hardships in this matter. Although given ample 
opportunity to do so, the Agency has not shown that it 
will be harmed to any significant degree by the effect 
of [the] stay of the [Associate Administrator's adverse 
size determination of April 24, 1985.] 

See Order Granting Appellant's Motion to Stay Enforcement of 

Determination, Size Appeal of Amex Systems, Inc. (June 13, 1985). 

At a later time, the Amex case was settled by the parties 

without further litigation. There was no evidence in the record 

to indicate any intended violation of SBA regulations or actions 

taken other than in good faith. See Stipulation of Discontinuance 

with Prejudice of the Appeal of Amex Systems, Inc., Size Appeal 

of Amex Systems, Inc. (October 29, 1985) •. Accordingly, the single 

"example"· offered to support a· need for Section 7, Paragraph 22. 

o~ H.R. 1807 is not very persuasive when it is stripped of rhetoric 

and innuendo •. 

'The ·goal of the Section 8(a) program--to provide opportunities 

for full participation in our free enterprise system by socially 
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and economically disadvantaged persons will only be impeded by 

Section 7, Paragraph 22 of H.R. 1807. 

In conclusion, SBA regulations and procedures already exist 

to prevent 8(a) owners from "loading up" and then selling all or 

a poition of their companies. To enact a law restricting the 

sale of an 8(a) concern ~hile that concern is performin~ on 

contracts it received· on a negotiated basis while that firm was 

in the 8(a) portfolio is discriminatory and contrary to the goals 

of the program. 



A SifT ASSOCIATION OF SMALL RESEARCH, ENGINEERING 

AND TECHNICAL SERVICES COMPANIES 

501 CHURCH STREET, SUITE 315 

VIENNA, VA 22180 (703) 255-5011 

31 July 1987 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODASD(P)DARS 
c/o OASD (P&L) (M&RS) 
RM 3C841, The Pentagon 
Washington, DC ·20301-3062 

Ref: DAR Case 87-33 

Dear Sir, 

This is to officially submit the posit~on of the Association of Small 
Research, Engineering and Technical Service (ASRET) companies in response to 
the request in the May 4, -1987 Federal Register, page 16263 to provide 
comments concerning the "interim rule" relative to contracting goals for 
minorities. 

Nearly 80 small hi-technology businesses, which make up the association, 
have spent considerable time in reviewing and discussing this issue and as a 
body have come to the following conclusions: 

1. ASRET, as an association composed of small disadvantaged as well as 
non-disadvantaged hi-tech organizations, is highly in favor of supporting 
small disadvantaged·businesses during their early years and has no quarrel 
with Section 1207 of the 1987 DOD authorization act in principle. 

2. However, we do find that the specific omission of the source of 
funding for the 5% set aside (and the 10% allowable overage of fair market 
price) leaves it wide open to interpretation as to where the money will come 
from. 

3. Congressional intent regarding DOD ·awards to section 1207{a) 
entities, is clearly evidenced by Section 846 of the proposed National Defense 
Authorization Act for FY 88 and more specifically Paragraph b (7) in which it 
states that····nthere shall be no reduction in the number or dollar value of 
contracts awarded under Section 8(a) of the Small Business Act and under the 
small business set...;.aside pr~gram established under Section 15(a) of the Small 
Business Act in order to meet the goal of s~ction 1207 of the DOD 
Authorization Act of 1987"." 

4. It appears that DOD :and particularly the Navy Department, despite 
Congress' intent to leave small business set-asides (SBSAs) sacrosanct (see 
Paragraph 3), h~s unfortunately implemented 'the legislation in a manner which 
is very.da~aging to many small businesses and could be fatal ·if_ not corrected. 

5. What has happened recently in NAVSEA, and probably other activities, 
is that procurements that were originally set-aside for small business as a 
follow-on to previous SBSAs are being changed to small "disadvantaged" 
business (SDB) set-asides, thereby shutting out the incumbent small business 
from competing as the prime contractor. This does a true disservice to the 
incumbent who earlier had competed and won the contract in the first place. 



It also does a disservice to the Government since the technical and managerial 
skills employed and enhanced on the previous contract would not be available 
to perform due to reassignment or loss of personnel. 

6. Under these conditions, it appears that a reasonable solution until 
the interim regulation is finalized is to implement the SDB set-aside program 
on new procurements rather than those already supported by small business 
incumbents. 

With regard to the final regul~tion, it is recommended, nay urged, that in 
keeping with congressional intent to help small disadvantaged businesses yet 
protect the sanctity of its other small and minority programs, DSARC should: 

a. Impose· on large businesses the requirement to subcontract at least 
21 of its contract dollars on each award to small disadvantaged businesses and 
21 to other small businesses. 

b. Require each large business to justify to the satisfaction of the 
cognizant Contracting Officer why he can't meet that goal. 

c. Ban any reduction in the existing share of small business awards, 
unless the existing goal is exceeded. 

In regard to the above dissertation a report containing a more detailed 
discussion was hand delivered to Colonel Guenther this past week (Analysis of 
the Five Percent Disadvantaged Contracting Goal by ASRET), a copy of which is 
enclosed herein. 

Before closing, I would like to offer the services of ASRET and/or its 
members to participate in any ad hoc discussions or reviews which could have 
an impact on small business. 

Also, please call me any time if you are desirous of impromptu thoughts 
or opinions on any subject where small business may be involved. I will be 
only too willing to help. 

cc: R. Manderson,.ASRET 
Executive Director 

Very truly yours, 

AS RET 

·.~r···j(~..''// . 
. . 1te;jJ 

R. ~enneth isner : 
·President 
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IMPLEMENTATION OF THE FIVE PERCENT 
DISADVANTAGED CONTRACTING GOAL 

I. EXECUTIVE SUMMARY 

A. The 1987 DOD Authorization Act Section 1207 

0 

0 

Sect~on 1207 of.the National Defense_ 
Authorization Act for· Fiscal Year 1987 
(Public: Law No. 99-661) establishes a five 
percent goal for DOD contract dollars awarded 
to small disadvantaged business. Congre·ss 
placed section 1207 into the Act during the 
Conference Committee meeting. The Congress 
directed a report on the impact of this 
prQgram on small (non-disadvantaged) 
concerns. Congress intended this rule to put 
teeth in FAR Subpart 19.7 requiring 
subcontracting plans for large businesses. 
Small business concerns harbor no objection 
to increased subcontracts between large and 
disadvantaged business. 

In the 1988 DOD Authorization bill, passed 
one month after release of the DOD interim 
rules, the House of Representatives expresses 
its disapproval of small business 
victimization under the 1987 DOD 
Authorization Act by mandating: 

(1) no reduction in the number or dollar 
value of small business set aside 
contracts due to the five percent 
initiative; 

(2) large business .subcontracting to small 
disadvafitaged business and break-out_ of 
contracts from large concerns to meet 

:the five percent goal; 

(3) enforcement qf long silent,. existing 
. ame.ndments to the Small Business Act- . 

(Public. Law No.: 95-507) requiring large 
business to implement meaningful small.· 
and disadvantaged subcontract plans; 

( 4) implementation _;of the five _percent· goal 
without harming the small business set 
a:side program and small businesses 
developing within the program; and 
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(5) designation of section 1207 acquisitions 
before DOD issues a solicitation, to 
prevent small business from wasting 
precious bid and proposal preparation 
and other precontract costs~ 

B. Implementation 

0
· On May 4, l987, the DAR Council issued 

interim DFARS regulations a~low~ng only small 
disadvantaged businesses to compete for 
contracts after June 1, 1987 when the 
bontracting offic~r determines ·(1) he, or 
she, can expect offers from two or more 
responsible small disadvantaged businesses 
and (2) contract price remains within ten 
percent of an elusive "fair market price". 
On. June 2, 1987, the House of Representatives 
clarified its intention that the five percent 
p~ogram target large business subcontracts 
rather than work previously performed by 
small contractors. The DAR Council did not 
have the benefit of this clarification, nor 
reflect this intention, in its interim 
regulations. 

o The interim rule of two stands inconsistent 
with FAR 19.501(g), which requires that small 
business set aside procurements remain set 
aside.for small business: 

Once a product or service has been 
acquired successfully by a contracting 
office on the basis of a small business 
set aside, all future requirements of 
that office for that particular product 
or service shall • • • be acquired on 
the basis of a repetitive set aside. 

0 The interim:rules suffer from internal 
inconsistencies prpfessing protection for 
small concerns bttt failing to obligate any 
effort by large business. For·example, 
without assigning any role to large-· 
con~ractors, the interim rules·~eek "to 
ensure that· small businesses as· a class are 
not· penalized. • • · • ". 52 Fed.: Reg. 162.63 
(May 4, 1987). In reality:the reverse 
occurs. See examples,. infra pages 5-8; · 

0 

Appendix A.· 

Fair market price lacks clear definition. It 
appears an arbitrary, highly subjective, 
determination whose inconsistent imple
mentation appears likely. 
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0 

0 

0 

0 

0 

The interim rules provide for. no technical 
review of a contractor's qualifications and 
experience by the SBA or anyone else. Set 
asides without technical competence lack 
·credibility. 

The new standard reflects· the rule of two 
standard traditionally used in ·determining 
whether to set aside a procurement 
exclusi~ely_for small business participation. 
The ten ~ercent price preference~ however, 
directly _threatens the traditional set aside 
program. :Under this laudable,· -and more 
liberal, standard for ~isadvantaged 
contractors, contracting officers feel 
compelled to transfer traditional set aside 
acquisitions to disadvantaged contractors. 

Other proposals, not yet promulgated as 
regulations, would grant disadvantaged 
contractors a ten percent preference ·in 
acquisitions not set aside for disadvantaged 
contractors and would allow sole source 
awards to disadvantaged contractors. This 
results in a ten percent subsidy out of the 
defense budget for disadvantaged contractors. 
These proposals appeared without coordination 
with the Congressional Budget Office and 
before the June 1987 clarification concerning 
the role of big business. 

Naval Sea Systems Command ("NAVSEA") services 
already contribute approximately 50 percent 
of available contract actions to 
disadvantaged concerns. Exemption of NAVSEA 
services would allow small concerns to 
survive and continue this generous 
contribution to the disadvantaged contractor 
community.· See statistics infra pp. 5-8. 

The interim rule. and the. two proposals will 
harm small business because: 

( 1) Small business and disadvantaged. 
bus~ne$s generally perform within the 
same· size requirements. The 
dis;adv~ntaged· rule· of two, unlike the 
sma~ll business rule of two, however, 
all6~s:a ten percen~ preference for 
disadvantaged set asides. ·This 
precludes small contractors from 
competition for work they performed as 
incumbents. Contrary to congressional 
intent, contracting officers already 
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~/ 
D. Preserve Small Business Goals 

Ban a reduction in the existing share of small 
business awards. This insures a meaningful small 
business goal. Leave undisturbed that work 
previously performed by ·small business pursuant to 
FAR 19.501, FAR 19.5D3 and FAR 19.506, which 
require work already per·formed by small concern t-o 
remain set aside for the· small concern that 
previously performed the work. 

E. Public -Notice 

Make all Commerce Business Daily classifications 
of solicitations final to prevent a waste of bid 
and proposal preparation costs. Provide meaningful 
advance .notice to all concerns affected by a 
removal of an acquisition from the set aside 
program. 

III. STATISTICS SHOW THE INTERIM RULE 
VICTIMIZES SMALL BUSINESS 

A. Statistics Confirm The Small 
Business Program Will Suffer 

0 

0 

Statistics, in Appendix A, show sample Navy 
acquisitions, as a representative example, 
from small contractors and disadvantaged 
contractors. The statistics bear out that 
meaningful allocation of contract work to 
both small business and small disadvantaged 
business occurs in only the services area. 
The interim rule of two pits the success of 
these two important interests against each 
other -- something Congress explicitly 
disapproves. See H.R. 1748 § 846(b). 

Finer distinctions expose impending-disaster. 
The two charts located in Appendix· A_statis
tically confirm that: 

i •• 

' ( 1) focusing on NAVSEA as .a representative 
pro.curing ·activity, disadvan:taged . . 
businesses perform 85.5 perc~nt~of their 
work in the services ~rea (1~5 bontract 
actions),.but less than 15 p~rc~nt in 
all other contract areas combined (33 
contract actions). 

(2) Using fiscal :year 1986 figures, the five 
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0 

...... 

these two important interests against each 
other -- something Congress explicitly 
disapproves. See H.R. 1748 § 846(b). 

Finer distinctions expose impending disaster. 
The two charts located in Appendix A statis
tically confirm that: 

(1) focusing on NAVSEA as a representative 
procuring. activity, disadvantaged 
businesses perform 85.5 percent of their· 
work in the services area (195 contract · 
actions), but less than 15 percent in 
all other contract areas combined (33 
contract actions). 

(2). Using fiscal year 1986 figures, the five 
percent goal in the NAVSEA Contractor 
Advisory and Assistance Services 
("CAAS") subsector will require an 
additional $15.9 million in contract 
actions, nominally averaging $400,000 
each. If the budget is constrained to 
the 1986 level, the interim rule thus 
will reduce CAAS set aside actions from 
111 to 71 in number, a reduction of 36 
percent. 

(3) Applying the five percent goal to the 
total NAVSEA fiscal year 1986 budget of 
$12,036.2 million, and assuming that 
disadvantaged contractor awards will 
average $400,000 each, NAVSEA will 
remove $601.8 million and 1505 contract 
actions from the set aside program. · 
Since 85 percent of these figures are 
attributable to the services area, 
$511.5 million and 1279 contract actions. 
will become disadvantaged contractor set 
asides in the CAAS area. Thus, 1474 
disadvantaged cont-ractor set asides in 
the services area and_ 771 in the CAAS 
area will eclip~e small business set 
asides to satisfy the . five percent· 
program without·contributions from large: 
contractors • · 

1The assumption that awards will occur at $400,000 each. 
is conservative. The average value of past disadvantaged 
contracts was $200,000. 
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(4) The result changes the existing (1986) 
50:50 service contract ratio between 
small disadvantaged awards and small 
business awards to a 87.5:12.5 ratio -
precisely the opposite of what Congress 
intended. 

(5) 771 SOB set aside contract· actions in 
the CAAS subsector, using 1986 figures, 
will consume $308 million. The 8(a) and 
small business programs will ce·ase to 
exist. 

B. A Sampling Of Navy Contractors 
Exposes Impending Extinction 

0 

Contractor 
Coded No. 

···~ 

1 
2 
3 
4 
5 

0 

0 

A survey of actual Navy service contractors 
proves that DOD's implementation of section 
1207 spells the end for many small 
businesses: 

Dependence On 
Small Business 

Set Aside Contracts 

100% 
98% 

'60% 
84% 
30% 

No. Of 
Employees 

At Risk 

140 
110 

55 
105 
142 

Such severe business loss and layoffs: 

(1) violate the congressional mandate for 
the set aside program • 

. _, 

(2) .hinder competition by small business by 
increasing indirect cost rates and 
decreasing .. technical competence. 

(1) cause small business to forever lose key 
employees. 

One NAVSEA example, illustrates the :problem. 
One Navy set aside procurement (PMS 312) , 
worth an estimated $1.1 million annually, 
remained iri the set aside program since 
1984 -- until now. The Commerce Business 
Daily synopsized the procurement on March 11, 
1987 as set aside for small business and 
informed interested small concerns that the · 
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Navy would issue the Request for Proposals on 
April 3, 1987. In detrimental reliance on 
the announcement, the incumbent and other 
small concerns diligently prepared for the 
competition. The Navy~ without notice (or an 
opportunity to comment), moved·the 
procurement into the new program pursuant. to 
the interim rule. When the .Request for 
Proposals came out several months late in 
June 1987, small businesses discovered, to 
their complete astonishment and disap..:... 
point~ent, that,· as a blass, they are all 
ineligible to compete for the procurement. 

·because the Navy set aside the solicitation 
exclusively for disadvantaged contractors. 
By such actions, and in an era in which DOD 
restricts allowability of precontract costs, 
DOD lulls small business into wasting scarce 
proposal resources. The reclassification 
spells disaster, particularly for the 
incumbent, because the procurement represents. 
a significant part of the incumbent's 
business. During the past several years the 
incumbent developed an excellent project team 
that it now must lay off indefinitely because 
of its devastating revenue loss. 

IV. CONGRESS DISAPPROVED DOD'S UNWARRANTED 
TRADEOFFS AFTER PUBLICATION OF THE 
INTERIM REGULATIONS 

A. Legislative History 

0 

0 

0 

Congress intended that DOD attempt to meet 
the five percent goal through large business 
subcontracting and break-out of work 
performed by large business. 

DAR Council's misguided efforts lack any 
suppor~·in nearly three decades of 
enthusiastic congressional.support for small 
busin~ss~set asides.- Indeed, section 921 of 
the 1987 DOD Authorization Act substantially 
strengthens the set aside program by 
requir.ing DOD to set. aside a fair proportion 
of contracts i,n- each· industry category rather 
than on an overall basis. The interim rules 
cannot· be reconciled with this strengthened 
congr~ssional mandat~~ ! 

Both ~ection 1207 and.its sc~nt legislative 
history lack specificity. See Appendix D. 
The 1988 Act clarifies congreisional intent. 
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0 

The House of Representatives passed its 
version of the National Defense Author 
ization Act for Fiscal Year 1988, H.R. 1748, 
and introduced the bill on the Senate floor 
on June 2, 1987. 

H.R. 1748 establishes that Congress intended 
large business subcontracting and break-out 
of large business contracts to implement 
section 1207 while maintaining existing set 
asides: · 

(1) [T]here shall be no reduction in the 
number or dollar value of contracts 
awarded under the ••• small business set 
aside program ••• in order to meet the 
goal of section 1207 •••• " H.R. 1748 
§846 (b) (7). 

(2) DOD must "[e]stablish procedures or 
guidance for contracting officers to 
set goals which Department of Defense 
prime contractors should meet in 
awarding subcontracts to ••• section 
1207(a) entities, with a minimum goal of 
5 percent for each [large] contractor 
which is required to submit a subcon
tracting plan under section 8(d) (4) (B)." 
H. R. 1748 §846 (b) ( 2) (A). Only large 
concerns submit these subcontract plans. 

(3) DOD must "[e]stablish procedures or 
guidance for contracting officers to 
provide incentives for [large] prime 
contractors to increase subcontractor 
awards to section 1207(a) entities." 
H.R. 1748 §846 (b) (2) (b). 

(4) DOD must "[p].rovide guidance to Depart
ment of Defense personnel on the rela
tionship among the following programs: 

(A) . The program' implementing sec.tion 
1207 of the: Department of Defense 

.Authorization Act, 1987 (Public Law 
99-661; 100· Stat. 3973) ••• 

(C) The small business set aside 
program established. under section 

. 15 (a) of the Small Business ·Act ( 15 
U.S.C. 644(a))." H.R. 1748 
§846 (b) (4). 
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0 

0 

{5) "With respect to a Department of Defense 
procurement for which there is 
reasonable likelihood that the 
procurement will be set aside for 
section 1207(a) entities, require to the 
maximum extent practicable that the 
procurement be designated as such a 
set-aside before the solicitation for 
the procurement is issued." H.R. 1748 
§846 (b) (6). 

(6) Allow partial disadvantaged business set 
asides. H.R. 1748 §846 {b) (11). 

Appendix B explains that set asides remain 
unscathed after almost three decades of 
intense congressional and executive branch 
sqrutiny. 

To implement the congressiona·l requirement 
that agencies award a ·fair proportion of 
contracts to small businesses: 

The entire amount of an individual 
acquisition or class of acquisitions 
shall be set aside for exclusive small 
business participation if the 
contracting officer determines that · 
there is a reasonable ~xpectation that 
(a) offers will be obtained from at 
least two responsible small business 
concerns offering the products of 
different small business concerns and 
(b) awards will be made at reasonable 
prices. FAR 19.502.2. 

Under FAR 19.501(g), quoted supra p. 2, FAR 
19.503(d) and FAR 19.506, and well entrenched 
from years of DOD practice under the DAR and· 
ASPR, once.DOD sets aside an acquisition (or 
class of acquisitions) for exclusive 
participation by small concerns, it cannot 
·remove the acquisition from the s.et aside 
program~ This limitatiori stands as a logical· 
conclusion from the correct application of 
the rule of two. Taking: acquisitions from· 
the set aside program to, fuel the new five 
percent goal contradicts this well planned 
set aside policy. · · 
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B. Proposed Sole Source Contracts 

0 

0 

0 

The DAR Council proposes sole sourcing when 
the interim rule of two fails and only one 
disadvantaged contractor exists. 

Agencies would make sole source disadvantaged 
contractor· awards whenever a market survey 
and a "sources sought" notice ·in the Commerce 
Business Daily produces only small 
disadvantaged business to satisfy 
solicitation requirements. 52 Fed. Reg. 
16289-90 (May 4, 1987). 

This proposal threatens the survival of the 
traditional small business set aside program 
a~d those developing businesses within that 
class. 

C. Ten Percent Price Preferences 

0 

0 

0 

Under another proposal, a ten percent price 
preference differential would benefit 
disadvantaged offerors. Agencies would make 
award to a small disadvantaged offeror whose 
offer fell within ten percent of the low 
offer. 

This proposal will skew substantially 
published evaluation factors, particularly in 
negotiated acquisitions. 

DAR Council presently studies criteria for 
applying the differential, and whether 
agencies should use the procedure only for 
unrestricted acquisitions, or in both set 
aside and unrestric~ed acquisitions. 

D. The Defense Budget Cannot Fund 
This Ten Percent Subsidy 

0 

0 

Both the interim rule and the two proposals 
pose grave unnecessary c~nsequences for the 
defense budget. Achievement of the five 
percent progr~m through large contractor, 
subcontracts does not require this subsidy. 

An example illustrates the dangers. The 1987 
National Defense Authorization Act authorizes 
the u.s. Navy to spend approximately $31.7 
billion. The Navy could allocate five 
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percent of this sum -- $1.58 billion -- to 
the minority contracting goal. Up to ten 
percent of $1.58 billion, or up to $158.5 
million, will subsidize the new program. 

Although .subsidization of minority programs 
advances desirable social goals,· the interim 
rule appears likely to channel up to $158.5 
million from the Navy ·budget without regard 

· to the availability of competitive small · 
concerns that previously did the same work 
for ten percent less, and even more 
significantly, appears likely to remove 
critical funding from the traditional set 
aside program. 

E. Self Certification Invites Abuse 

0 

0 

DAR Council's interim rule proposes self 
certification of minority status despite 
recent exposure of fraud, fronts and 
misrepresentation in the 8(a) program. Under 
the interim rule, all an offerer must do to 
participate in the five percent program is to 
"represent in good faith that it is a small 
disadvantaged business (SOB) at the time of 
written self certification." 52 Fed. Reg. 
16265 (May 4, 1987) to be codified at 48 
C.F.R. §219.301(1). 

The interim rule provides no check on self 
certification except a theoretical 
competitor's protest. Such protests appear 
unlikely due to the inability of competitors 
to gain access to the internal business 
documents of a competitor. Such records, 
particularly financial records, w.puld 
establish the true beneficiary o£ corporate 
profits. 
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APPENDIX A: STATISTICS ON NAVY CONTRACT AWARDS TO SMALL 
BUSINESS AND DISADVANTAGED BUSINESS 



FISCAL YEAR 1986 STATISTICS 
DEPARTMENT···-OF ___ NAVY-·&--NAVAL--S-EA SYST-EMS COMMAND 
------·-···-------·- SOURCE: . PINPOINT ---DATA-· SYSTEM·----------···--------

---(IN MILLIONS--OF- DOLLARS) ______ _ 

---------- --------

8(a) AND SMALL BUSINESS j NAVY 

t1~1!9~!J! ... A~A.B!!~-- .. _____________________________________ $. ________ .. _____ AgJ:!.Q~S. .. 

NAVSEA 

----~---· .. _ .... ____________ Ag1"J9.~~---- ·-t 
!QJ;_ a t--~-~9.-~-~-J;~~e~!;-. ______ __ ___ ___________ ---~? __ ,J . .JJ .. ~ ':t ....... ___ 8 ~--' .~J] ........... !_Z ,_ QJ_6._ ~-~-- ... .. ___ :19._~-~--- _____ _ 

Subtotal Minority Pro~. 568.5 2,949 185.3 228 
% of Total_froc . _________________ _!~_L .. ____ ........ J..~-~~-- ..... ____________ 1~3 ___ -----~J __ 

Minority Awards (Service) 
% of Total Proc. 
§_i ~~ ___ Mi~.i-.h~a~ds __ (§_~~vi~~] ___ _ 

CONTRACTOR ADVISORY & 

500.3 2,452 
4.1 1 6.8 

---- __________ f.Q.~_,_QJ.~ .... --

-Jc 
TABLE 2 ----·-----·-····--

NAVY 

77.5 195 
41.8 85.5 

---- ..... --· ............ 4.Q_Q __ t9_QQ ___________ _L 

NAVSEA 

~~sIS ~~Jl_C_~--~~RY!_G_J;;_~----------------- - .. -~ ____ .. __________ ..... ~G.!~ ON$. . . ....... _ .. _ _$_ ... - ....... -·- .. A9II9N~---- -

J:gt.~L l'.!:P~-J~MSl ..... __ ----··- ___ ~Jz~ t,J -· .. ~. ns ..... 3J.I!,'L }.. ~?JL __ _ 

8(a) and Small Business 
Min. Awards % Of Total 

89.1 491 39.8 
I 

102 

~!'-~!;--~--J .. ~M§J ___ ; ___ ~--- ------~-----~------ ________ ....... J. -~-z. _ .............. ~. 9 12.4 16.5 
. ··~-·. -· -·· ··-· . ·······- .. ---- ··-·-- ........ ·- ..... - ·---···- ·-· 

Small Busines·s Set Aside 
. % Of Total Proc. ( CAAS) · 
.~ize SB Set. Aside (CAAS) 

* 

168.6 1,118 41.3 111 
6.1 18.2 12.6· 17.9 

-~-- _ _l~O .LBO_~ ____ _:_ __________________ _;_ _____________ 3~'1::_-~_Qll-_ .. ____ ~---.. ---·--

· Summarized from Navy·data on succeeding pages. 
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ORO: DO DEPARTMENT OF D~FENSE PINPOINT DATABASE SERVICE PAGE 
FEDERAL CONTRACT AWARDS REPORT 1 

AG : DDNO DEPARTMENT OF THE NAVY PRINT.DATE 07/01/87 
DATA UPDATE 12/31/86 

PRODUCT/SERVICE ANALYSIS 1038 

DR : FY86 SMALL BUSINESS COMPAP.ISON 
********************************************* 

TOTAL RESEARCH & DEVELOPMENT SERVICES EQUIPMENT 

TOTAL PROcUREMENT 
) 

$47,133,374,000 100 % $7,~54,046,000 100 " $12,048·,888,000. 100 % $27,730,440,000 100% 
100% 16 % 26 % 59 % 

82,517 100 % 7,296 100 % 38,111 100 % 39,110 100 % 
100% 9 % 44 % 47 % 

·········~···················· -

SMALL BUSINESS-DISADVANTAGED 8(A) AWA $568,285,000 1 % $13,579,000 * % $325, 100,000 3% $229,606,000 1 % 
100 % 2% 57 " 40 % 

1,730 2% 85 1 % 1,463 4% 182 * % 
100 % 5% 85 % 11 % 

SMALL BUSINESS-MINORITY AWARDS $214,581,000 * % $8,007,000 • % $175,243,000 1 % S33, 331,000 •% 
100 % 3% 82 % 16 % 

I~ ' 1,219 1 % 54 1 % 969 3% 196 1% 
J ., 100% 4% 79 %. 16.% ' I\) 

OTHER SMALL BUSINESS AWARDS $5,240,580,000 11 % $285,523,000 4% S2:,811,968,000 23 % $2,143,071,000 8% 
100 % 5% 54% 41 % 

25,025 30 % 1, 745 24 % 13,857 38 % 9,423 24 % 
100 % 7% . 55% 38 % 

TOTAL SMALL BUSINESS AWARDS $6,023,426,000 13 % $3051 109 f 000 4% $3,312,309,000 27 % $2,408,008,000 9 % 
100 % 5% 55 % 40 % 

27,974 34 % 1,884 26 % 18,289 45 % 9,801 25 % 
100% 7 % 58 % 35 % 

****************************** 

SMALL BUSINESS SET-ASIDE AWARDS $2,804,133,000 8% $89. 109. 000 1 % $1,932,499,000 18 % $782,525,000 3% 
100 % 3% 89 % 28% 

13,308 16 % 800 11 % ·9,369 .28% 3,139 8 % 
100 % 6% :10% 24 % 

* - PCT LESS THAN 0.5 % · COPYPIGHT 1987, CACI 



ORG: DO DEPARTMENT OF DEFENSE PINPOINT DATABASE SERVICE PAGE 
FEDERAL CONTRACT AWARDS REPORT 1 

AG : DONO DEPARTMENT-OF .THE NAVY PRINT DATE 07/01/87 
PO : NAVSEA DC AREA OFFICES ONLY DATA UPDATE 12/31/88 

PRODUCT/SERVICE ANALYSIS 1038 

DR : FY88 SMALL BUSINESS COMPARISON 
•••••••••• ~~.~~.~~~~~·~·~~~~~iii•~*********** 

TOTAL - RESEARCH & DEVELOPMENT SERVICES EQUIPMENT 

TOTAL PROCUREMENT $12,038,248,000 100% $1,558,002,000 100" $2,023,130,000 100% $8,457,114,000 100 % 
100 " 13 " 17 " 70 " 3,968 100 " 482 100 " 2,138 100" 1, 348 100 " 
100" 12 " 54 " 34 " 

****************************** 

SMALL BUSINESS-DISADVANTAGED 8(A) AWA $182,664,000 2% $1,498,000 
* " 

$75,578,000 4% s1os,sc.~.ooo 
1 " 100% 1 % 41 % 58% 

223 6" 4 1 % 192 9 % 27 2% 
100 " 2% 86 % 12 % 

SMALL BUSINESS-MINORITY AWARDS $2,663,000 * % so 0% $1,910,000 * % $753,000 * % 
100 % 0% 72 % 28 % 

5 * % 0 0% 3 * % 2 * % 
~I 100 % 0% 60 % 40 " 
I 
w OTHER SMALL BUSINESS AWARDS $622,422,000 5% $12,359,000 1 % .. $231 '827 ,000 11 % $378,236,000 4 % 

100 % 2 % 37 % 61 % 
898 23 % 67 14 % 594 28 % 237 18 % 

100% 7 % 66 % 26 % 
t 

TOTAL SMALL BUSINESS AWARDS $807,749,000 7% $13,857,000 1 % $309,313,000 15 % $484,579,000 8% 
100 " 2% 38% 60 " 1,128 28 % 71 15 % "789 37 ,. 268 20 % 
100% 

6 " 
70 % 24" 

• * *. * * * * * * *. * * * * * *. * * * * * * *·* * * * 
SMALL BUSINESS SET-ASIDE AWARDS $409,939,000 3% . $8,315,000 * % $157,817,000 8% $246,007,000 3% 

100 % 2% 38% 80 % 
818 16 % 38 8% 448 21 % 132 10 % 

100 % 8% ,72% 21 % 

* - PCT LESS THAN 0.5 % COPYRIGHT 1987, CACI 



ORG: DD DEPARTMENT OF DEFENSE PINPOINT DATABASE SERVICE PAGE 
FEDERAL CONTRACT AWARDS REPORT 2 

AG : DONO DEPARTMENT OF THE NAVY PRINT DATE 07/01/87 
DATA UPDATE 12/31/86 

CAAS CONTRACTING ANALYSIS 1038 

OR : FY88 SMALL BUSINESS COMPARISON 
*****************************************~··· 

NAVY C~.AS -- OTHER CAAS RELATED WORK TOTAL 

TOTAL PROCUREMENT $1,047,507,000 100% $1,704,168,000 100% $2,751,675,000 100 % 
38 % 62 % 100 % 

4,972 100 % 1,148 100% 8,118 100 % 
81 % 1_9% 100 % 

****************************** 
SMALL BUSINESS-DISADV~AGED 8(A) AWARDS $88,270,000 7% s 13. 154,000 1 % $81,424.~0 3% 

84 % 18 % 100 % 
301 8% 117 10 % 418 7% 

72 % 28'% 100 % 

SMALL BUSINESS-MINORITY AWARDS $8,589,000 1 % $1,050,000 * % $7,839,000 * % 

' 
88 % 14 % 100% 

)'. 70 1 % 3 * % 73 1 % 
I . . 

98 % 4% 100% 
~ 

OTHER SMALL BUSINESS AWARDS $244,288,000 23 % $33,869.()00 2% $278,135,000 10 % 
88 % 12 %. 100 % 

1,830 33 % 293 28 % 1,923 31 .% 
85 ~ 15 % 100 % 

TOTAL SMALL BUSINESS AWARDS $319,125,000 30 % $49,984,000 3% $389,109,000 13 % 
88 % 14 % 100 % 

2,001 40 % 418 38 % 2,419 40 % 
83 % 17 % 100 % 

****************************** 

SMALL BUSINESS SET-ASIDE AWARDS $155,249,000 15 % $13,358,000 1 % $168,607,000 6% 
92 % 8 % 100 % 

983 20 % 135 12 % 1, 118 18 % 
88 % 12 % 100 % 

* - PCT LESS THAN 0.5 % COPYRIGHT 1987, CACI 
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i 

·oRO: DD DEPARTMENT OF DEFENSE PINPOINT. DATABASE SERVICE PAGE 
FEDERAL CONTRACT AWARDS REPORT 2 

AG : DONO DEPARTMENT OF. THE NAVY PRINT DATE 07/01/87 
PO : NAVSEA DC AREA OFFfCES ONLY DATA UPDATE 12/31/86 

CAAS CONTRACTING ANALYSIS 1038 

DR : FY88 SMALL BUSINESS COMPARISON 
********************************************* 

NAVY CAAS OTHER CAAS RELATED WORK TOTAL 

TOTAL PROCUREMENT $304,238,000 100 "' $14,893,000 100 "' $318,931,000 100 "' 
i 95 "' 5% 100% 

565 100 "' 55 100"' 620 100 "' 
91 "' 9 "' 100 "' 

·························~·~··· 
SMALL BUSINESS-DISADVANTAGED 8(A) AWARDS $38,824,000 13 "' so 0% $38,824,000 12 "' 

100 "' 0% 100 "' 
99 18 " 0 

0 " 
99 16 "' 

100 "' 0% 100 "' 

SMALL BUSINESS-MINORITY. AWARD·s $987,000 
* "' 

$923,000 
8 "' 

$1,910,000 1 " 
52 "' 48 "' . 100 "' 

2 
* "' 

1 
2 "' 

3 
* "' :r 87 "' 33 "' 100 "' 

V1 OTHER SMALL BUSINESS AWARDS $46,565,000 15 "' $892,~00 6 "' $47,457,000 15 "' 98 % 
2 "' 100 "' 

140 25 " 4 
7 "'' 

144 23 "' 
97 ~ 

3 "' 100 " 

TOTAL SMALL BUSINESS AWARDS $86,376,000 28 "' $3,878,000 25 "' $90,054,000 28 "' 
96 "' 4 "' 100 " 

241 43 "' 9 18 "' 250 40 "' 
96 "' 4 " 100 "' 

****************************** 

SMALL BUSINESS SET-ASIDE AWARDS $40,991,000 13 "' $300,000 
2 "' 

$41,291,000 13 " 
99 "' 1 % 100 " 

109 19 "' 2 
4 "' 

111 18 "' 
98 "' 2 "' 100 " 

* - PCT LESS THAN 0.5% COPYRIGHT 1987, CACI 
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APPENDIX B: HISTORICAL CONGRESSIONAL AND EXECUTIVE . 
BRANCH COMMITMENT TO THE SET ASIDE PROGRAM 



full productive capacity, .(2) to be in 
the interest of war or national def~nse 
programs, ( 3) to be in the interest ·of 
assuring that a _fai~--~gp_Q.~!J9..!! of the 
total purchases and contracts for · 
property and services for the Government 
in each industry category are pl!ced 
with small-business concerns .... 

The Armed Services. Procurement Act contains parallel language:· 
. 

"it is the policy of Congress· that a .f~J!.'._Q_!:QPQ!.'J:_!_oQ of the 

purchases and contracts entered into under this chapter be 

placed with small business concerns." 3 

DOD considers the fair prop0rti.on mandate as a floor. 

or minilllUm on the allocation of federal contracts to small 

business. As explained by the United States Court of 

Appeals for the Fifth Circuit: 

We are unable to conclude that the DOD's 
apparent decision that the mandate is a 
floor constitutes an unreasonable: 
construction of·the statutory language. 
The fair proportion standard·is not an 
end in itself, but a ~eans of enforcing 
the purposes of the Small Business Act 
and the Armed Services Procurement Act, 
i.e., the protection of our country in 
time of national emergency and the 
promotion of its economic well-being. 
Given the exceptional deference due 
decisions of administrative agencies 
charged with implementing congressional 
desires and the absence of· any evidence 
of a C:·ontrary congressional purpose, we 
may not overturn the agency determina
tion that Corigress intended small 
businesses to receive at lea:~!. a fair 
proporti9n of government procurement 

Z.rd. § 644(a) (emphasis added)~-
3 . . 

10 U.S.C. § 230l(c) (emphas1s added). 
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(Footnote Continue~) 
for Federally Supported Programs: Hearing Before the 
Subcomm. on Government Procurement and International Trade 
of the House Permanent Select Comm. on Small Business, 93d 
Cong., 1st Sess. (1973); Commission on Government 
Procurement-Recommendations and Labor Surplus Area 
Procurement; Hearings Before the Subcomm on Government 
Procurement: of the Senate Select Comm. on Small Business, 
93d Cong., 1st Sess. (1973); House Select Comm. on-Small 
Business, The Position and Problems of Small Business in 
Government Procurement, HR Rep. No. 1609, 92d Cong., 2d 
Sess. (1972); The Position arid Problems of Small Business in 
Government Procurement: Hearings before the Subcomm. on 
Government Procurement of the House Select Comm. on Small 
Business, 92d Cong., 1st Sess. (1971); Small Business and 
Labor Surplus Area Set-Asides and 8(a) Contrncts: Hearing 
Before the Subconim on Government,_ Procl.trement of the Senate 
Select Common Small Business, 91st Cong., 2d Sess. (1970); 
Small Business in Government Procurement - Before and After -
Defense Cutbacks: Hearings Before the Subcomm. on Government 
Procurement of the House Select Comm. on Small Business, 
9lst Cong., 2d Sess. ( 1970); House. Select Comm. on Small 
Business, Small Business in Government - Before and· After 
Defense Cutbacks, HR Rep. No. 1608, 91st Cong., 2d Sess. 
(1970); The Position of Small Business in Government 
Prq~urement: Hearings before Subcomm. No. 2 on Government 
Procurement and Economic Concentration of the House Select 
Comm. on Small Business, 90th Cong., 1st & 2d Sess. 
(1967-1968); House Select Comm. on Small Business, The 
Position of Small Business in Government Procurement, HR 
Rep. No. 1975, 90th Cong., 2d Sess. (1968); Government 
Procurement - 1966: Hearing before the Subcomm. of the 
Senate Select Common Small Business, 89th Gong., 2d Sess. 
(1966); House Select Comm. on Small Business, Small Business 
subcontracting and Set-Aside Programs, HR Rep. No. 2341, 
89th ·cong., 2d Sess .. ( 1966) Small Business Subcontracting 
and Set-Aside Programs: Hearings Before Subcomm.·No. 2 on 
Government Procurement of the House Select Comm. on Small 
Business, 89th Cong., 1st Sess. (1965); The Role of Small 
Business in Government Procurement: Hearings Before the 
Subcomm of·the Senate Select: Comm. on Small Business, 88th 
Cong. , 2d. S~ss. ( 1964) ;· House Select comm. on· Small 
Business, Government Small Business Procurement Policies and 
Programs, HR Rep~ No. 1937, 88th Cong., 2d Sess. (1964); 
Government:Small.Business Pr~curement Practices and· 
Programs: Hearings Before Subcomm. No. 2 on Government 
Procurement of the House Select Comm. on Small Business, 

(Footnote Continued) 
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B. Even Before Franklin Roosevelt's New Deal, 
A Fair Proportion Of Federal Contracts Were 
Allocated __ _J_.Q. J~.!!!~Jl __ Bu.~ ines s .. _ ...... ···-··--·--··· ··-·-··-··-

As early as 1934, Congress was concerned about the 

future of American small busine·ss. In that year, Congress 

gave the Reconstruction .:Finance Corporation the pow:~r to 

a.Ss1"st small bus1"nesses. 7 D · W ld W II C · ur1ng or ar , ongress 

again expressed grave concern whether the·small business 

community could help meet war time demands, and whether 

economic concentration inevitably caused by war prodncti.on 

would debilitate small business. To allay these concerns, 

Congress enacted the Small Business Mobilization 

Act of 19428 , which created the Smaller War Plants 

Corporation to help small business support the war effort. 

Congress, however, created the Corporation as a temporary 

agency and the Corporation closed its doors in January 1946. 

(Footnote Continued) 
88th Cong., 1st Sess. (1964); The Role of Small Business in 
Government Procurement - 1962-1963: Hearing Before the 
Senate Select Comm. on Small Business, 87th Cong., 2.d Sess. 
(1962); House Select Comm. on Small Business, Small Business 
and Government Procurement, HR Rep. No. 2562, 87th Cong., 2d 
Sess. (1962); The Role of Small Busin~ss in Government 
Procurement ~ 1961: Hearin~s Before the· Subcomm. of the 
Senate Select Comm.· ·on Small Business, 87th Cong., 1st Sess. 
(1961); Government Procurement - 1960: Hearings Before the 
Subcomm. ·of the Senate Select Comm. on Small Business, 86th 
Cong. , 2d Sess. ( 1960). · 

7 ~ 5~, Reconstruction Finance Corpo~ation Act, forme~ly 
15 u~s.~. § 606b .. 

, 8 56 Stat. 351 (1942). 
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After the dissolution of the Corporation, the Reconst,-uct.ion 

Finance Corporation received its contract assistance powers. 

During the Korean War, Congress created the Small 

Defense Plants Administration, with functions similar to 

those of the old Smaller War Plants Corporation. 9 The new 

agency possessed several acquisition functions, in~luding 

the power to issue certificates of competency, to contr~ct 

with procuring agencies and subcontract the woik to small 

businesses, and to advise small businesses about defense 

t t
. 10 con rae 1ng. ~ongress and the Eisenh0\o7er Administ1·ation 

dissolved the Small Defense Plants Administration in 1953 to 

create the SBA and the multitude of small business programs 

. . t 11 · now 1n ex1s ence .. 

9 . 
Defense Production Act of 1950, 65 Stat: 131 (1951). 

10Jd. 

11_see ~t}_er~1_ly, 15 U.S. C. § 631 et seq. 
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APPENDIX C: THE INTERIM RULE AMENDING THE DEFENSE 
FEDERAL ACQUISITION REGULATION SUPPLEMENT 



.. 

'·raw\ .... ;. . •• '="-. ·- _ • .._,_ __ ......... . 

·.Federal Register /·VoL 52. No. 85 / Monday, May 4, .1987 I Rules -and Regulations - iit6265 

PART.219-SMALL BUSINESS AND 
SMALL. DISADV ~NT AGEl) BUSINESS. 
CONCERNS ... 

6. Sections 219.oo0 and 219.00t" are ... 
added immediately bero·re ~ubpart 219.1 
to read as follow.~:· · · · ·. · · · · : ·: 

controlled by one or more such · .··-.··
individuals. and (c) the majority of the 

· earning or which accrue .to •uch socially 
and economically disadvantaged· - · .: 
individuals. · · ... ; ·. ·: : ·· :. : 

Total Small Diaadvantased Buainese (SOB) • 
Set~Aiide . ~-·· · .... : ,;.,... ... :.: ~--•:: 
(DFARS206.203-70) ·:· : -:":'. -:~·.:: ::::·~ ... · 

' . f • • I • • • . ' • • . • ~ .. '.I • ...... • • • • ; 

. Indi~dua~ ~ntract, ActiOn ~e~rt , ........ , 

(Over.$25.000) · . : • : . ! · ·.: ·: :• ~ .. 
1. Contract Number·-·_..._......., ___ _ 

· 219.000 Scope of part. . . 

• ~cially disadvantaged individuals'' 
means individuals wlio have- been . .. .. 
subjected ·to-racial or ethnic prejudice or 
cultural bias because of· their Identity as 
a member of a group without regard to · 
their qualities as individuali~ .. ; _:~ .. : .. 

. 1. Action Date,-.---------

. · 7. Section 219.20fis. amende(fby .·:·:~..; 
a~mng paragrap_h~(a) to re~d ~s_fol}~~s: 

(a) (s-70) This part ~lao implements 
the provisions of Section 1207, Pub. L 
99-Mt, which establishes for DoD a fi.ve 
percent goal for dollar awards during 
Fiscal Years 1987.1988 and 1989 to small 
disadvantaged ~usiness (~D~) ~~~~ms, 
and which provtdes certam ·. . _.-. . 211.201 GenenlpOIIcy. · .... · : .. :;: ···~.·-

t. .. ·- '··: 

.. Whole 
. .... . ., .-.. . , ', , ·.~ -dollara 

3. 'total d~llara awarded--·~ . .. • · -~ . 
4. Total . value of . fair market :· · · ·. ·: · ' 

price (See FAR 19.806-2)~· __ _ 
· 5. Difference ((3) m~U:J (4)) ~~-. -. __ 

discretionary auth?rity ~o tJte Secreta~ . Cal 1D furiherance of the Gov·~~nt. 
of Defens~ for achieveme~t of that :. . policy of plac;ini a fair propc)rtion of ita. 9. A new Subpart 219.3, _consisting_ of 
objective. . . · · · · · ·., acquisitions with small·btisiness . .. · . sections 219.301, 219.302 and 219.3()4, is 

219.oo1 . Definitions. · · ·, · ; cancerns and small disadvantaged · · added to read as follows: · · · .'· · : · · . · 
.. Asian~Ind•"an American." m.ea. ns .. a· .·. business (SDBs) concerns, section 1207 · ·' · · · .• ::: ::· ,. : ·· 

f th FY 1987 N ti I D r ' Subpart 219.3-0etermination of ·: · · 
United States citizen wh~se_ ongm~ are_ 0 e a ona e,ense ' · Status as a Small Business Concern· 
India Pakistan, or Bangladesh.·'··' AuthorizationA~_(Pub.·L~1f~·· · .. _ .. 

••&ian:Pacific American," means a · established an objectiv~ for. the .... · · . · 21 9.301 Aepr.~ta~ by the off~. 
United States citizen whose origins ~~ Department of D~fen~ of awarding five . (s-70) (t) To be eligible lor a~~rd. · 
in Japan, China, the Philippines, . . . percent of ita contract dollars_.during. . under 219.502-72, an. offeror must .. 
Vietnam ··Korea, Samoa, Guam, the U.S. Fiscal Years 1987,1988, and 1989 to · : represent in goo~ faith that it is a small 
Trust Te;.ritory of the Pacific Islands, the SOBs and of maximizing the number of disadvantaged business (SDB) at the .. 
Northem Mariana Islands. Laos. · such concerns. participating in Defense time of written self certification. · 
Cambodia, or Taiwan. · .: prime contracts .and subcontracts. It i's . (2) The contrac~ng officer·shall accept 

··Economically ·disadvantaged the policy of the Department of Defense an offeror's representation·in a specific 
individuals" means socially · · · : to strive to meet these objectives: ·. ·.: · bid or proposal that it is·asDB unless · 
disadvantaged individuals whose ability through the enhanced use of outreach. · another offeror or interested party ·. · · 
to c_c;nilpete in_ the £n:e.~~terpri_se_system efforts. technical. assistance programs, challenges the concern's 'SO~ •· ·• _, .... 
is iinpaired due to dmumshed · · · · the section· B(a) program. ;and the special representation. or the ~ontracting _d~cer 
opportunities to obtain capital and · authorities conveyed through ·section · has reason to question the······ · - ·· .' : 
credit as compared to others in tJ1e same t207·(e.g .• thrOUgh the creation of a' total representation. The contracting officer 
line of business who are not soclally · .. , SDB set-aside).lnTeganfto tecJulical · may presume that socially and-·.·--·~.-· : 
disadvantaged •. · ·' ·· ·· · · · · ..... , :: ·· ~ -assist~nce pro~s.lt i. the..:.·.··.. ·. ·economically disadvantaged individuals 

":'Fair Market Price.~ For purposes·~f · Deparbnent's poUcy tq provide.SDB ·.· · · include Bicick Americans, Hispanic • · ' 
this-part. fair market price ia a price :·... coneems technicai.assistance~~~o·tnclude Amerieans, Native Americans; Asian··· 
based on reasonable costa under nonnal information ab0uft4e Dep·atttn:~~~s SDB Pacific Americana,· Asian Indian : .. 7 ·} ~ •· ~ 
competitive conditions arid not on · · Program._.advice about acqwsitioit:~ : . . -~ . Americans and other minorities or any' 
lowest possible_ costs._ For !Dethoda of proced\arel; ln;ltructioili··0n·prep!ration other individual found to. be · .. : .:· .. :.:·-; .. · · · 
detenniniDg fair market pnce -see ~ ~ f , 1 · d ~L · · · · disadvantaged by the. SBA puriuant to 
19.806-2. ..... ; . ... . . . . . .. ; .. -. ;· . . . . o proposa a.· an ali;'-n other assistance ) f th S 

11 8 
• . A t. 

. ••Nativ~· Amerl~" means Alliericalr as·. is co~ist~t with_ the D.;p~~nt'l ~~~~~~! :r thee qu~:tion~s:::m~ 
Indians. Esldmoa. Aleu~ and native .': · ~~~i~~ ....... : .':~;!·': .. ~. ·::~ ·:~~:;>~>:·' ~~;~·:•. the size of the SDB ahall·be processed in 

H~~~~~ ~_;.," ~-.· : · · a.:Se.:UOII iisi.mH"ie ~~iid~d by·.: :r:.d':::..~ ~~=~~~eo 
· concem lncludiDg it. affiliates. th~t is··.· deslgnatini the exlstlrig para~pll&.s:·: or econolliic status 'Of the offeror.shall . 
independently owned,ando~ted.-~t · paragra-ph (a):·~d by·adding a:new·-~. '.. be. processed In accordance with·:··;-·!:r. 
dominantln,thefieldofoperati.onm~ ... ~ ·parasraph(b)to~adaifolloW.: ... ,r:·~~.. %19~ ... ·: .~':" ~~<~ !~~~;n~--~~~··-~:~.~ 
-which lt is bidding on Government ._.. ·· ·· . ·:· .... · .· · . .. :-: ,.-.~·· :~ .. ,. · .• · "!l·· ~· · .. · ·. . • . .:· - ...... _ ; .• ;, •••. ··:., .. ;; . 

contracta.-aild qualified ai a· amaU~: ~ ~~ ·.U. ·!'. 211.202-1 : o.tli Golectlon"lftd ~ti :· ..... 211.302 . Peot•tlnga_ ~-~ :· .. ~·,~· 
cri eri _ .... :..a-- .. _..____ · '- · · · ... ,..,. .. ntatiOI ·· · ,., · ·. ~4;, ~·- ·• • ··' business .under-the t •~•IIU'~:- ;· .i.•:-t--~-~-- Jr..c~·~::-:::::~:;,~·~·~·~r::;._ ··~a.:·.~:-···::~:~:··:-: . .-,;;:._. ;~:: .. -.: ~ 

. atud8rda ln 13 CFR.~·t.ZL::;:.::·•:..'~H&· · .•· .. · ..• • . _.;;·.•.; .:-!1:-;:.a•·'~-~.fl(~G .;~l:~ ~.-.;·_?-.:;~ -·(S-~) Protestiirga S/)B ·~:';:·.~,.:·. ··.-~·-·,. · 
. : ~:disadvant_qed b~aineu·(SDB) t {b) Tht; contiaC:iml omc=e:~ ah~ll ~ = i. ~: representof!on. ·(1) ·~y p~eft!~ ~r ~ther 

coocem.': as usedio thil part. me~ •· (toinplete:the.foDoWin8repoit;for initial interested party_ m~y. lD CO.~~~on_wi_th 
·~ bua~eas COD~nt. that (a) Ia at : '!~..: aw&rda of S25.000 or sreater~-\Vlienever' • contract Involving • SDB Ht~lid~ ~ . 
·l~ast 51 ~t owned by one or mo~ · · iuch award illhe result of a Total SDB · ·. othe~se ~~~vtns. a~ard to a -~8 : ;_ ... 
bidivlduals who are both IOCially and·.;,. aet-tislde (ZtiSiz-72). This."'p()rt ·ahaU.. based on preferenti&J:consi~~tion._ -··· 
economically:diaadvantaged..~a .l•;~ .. i be · 1 eel. thin dire da f -·. challense the disadvantaged tiu•ln~~-· 
publicly owned .buaineas having ·~ least - CO~P. el · 'Y! · ~ e · ' ys 0 ·_, .. . · · status of any offeror by aendlq or- · · ... 
51 percent of ita etock owued by one 91" aw~ an4 ~~arded _throUgh .chanpels delivering a protest to the contractlns ' · 
more socially and economically· . : · .. -~.: ·to the Depa~tal or Staff .D.,-ec~or. 0~ omcer responsible for the particular·· · 
disadvan~ased lndividuals._(b) has ita.~ ·~and JM.adv~taged Businea' · acquisition. The protest shall cont~ln the 
m_..agement and daily busmess . :.; . Utilization. · . :: . . ·· basis for the challenge together wtth · 
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§ 95.207 (RIC .Rule 7) On Wllllt channels. (DF ARS) to Implement section t207 of. · the present rule addresses achieVement 
may I opera_te? · ... · : · :. : ; -. · the National Defen~e Authoa izathm ·Act· . · of the goal as it pertains to SDB · · · 

.(a) Your RIC. station ~tianamit: ··-: lor Fiscal Yeer1987 {Pub. L~J, -: . , concerns: other aspects of·Sectlon '1207 · 
only on the followina ~- · · ·= entitled .. Contract Goal forNlnolttles.,.- will be addressed in subsequent ... 
(frequencies}: . . .. - . .-· . · . ... · The etatute permits DoD:to enter. intO : · .-, .... issuances.· : · · · ., . · · 

(1) The follow.ing ch~:~y ~ . . . . contracts esiDg Jess than fuJI aad open. ·i ·: Tlu! interim rule ~tablhahea a ~nile of · 
us~d to operale any kiodafdeftce (uy, .'1 competitive proced~'Whea pr.acticAI,.: .. two" regarding set-4side• forSDB · 
obJect ~r apparatus. e~an-~/C · ~ ·:~ and neceasa17 tD facilitate achiewement: · concerns~ which is similar in approach 
transmitter). includiq a ...tel· ~aft . ·or a .goal of awarding 5 perceat of .. . to long-standing criteria ned to · 
device (any ~mall imitaU•of an . . contract dollars to small diaadYantqed 
aircraft) or-a model eurfaaec:raft device · business (SDB) coaCemscbuiag FY2987, . determin~ whether~tions·ahoald 
(any small imitation of :&lliat car or. · : .1988 and:t989. provided the cootrac::t .. · ·~·be set a~dt; for •!Jl&U ~aii.Beleea as a 
vehicle for carr,tn.g peop1ear. objects, ·.price does not exceed fair m&Jbt-cost: . . class. ~cally. wbea~ • · 
except aircraft}: %8.995, 27.85• %7 .D9S. by more than 10 percent. The interim .... · ·• con~ officer detenlliDeS that 
21.145, 21.195 and 1:/.255 t.Ez.. ·' . rule-implements the statute by requiring. competition can be expected to reaalt 

(2) The following chmn6lmay only · that contractiq offacera ad nide. , ... _.,. . between two« mare SOB CODcem~ and 
be used to operate a modtlaircraft · · · · ·. acquisitions. other tban amaU purcbaia. . that there is ,a rea.sona~le expectation . 
device: 72.01. 72.08, 72.05, am', 12.00, ' conducted under procedures of Federal ... that the a~ard pnce will not exceed fair 
72.11, 72.13, 72.15, 12.11, 7Zl9i'7%.21, · .. · Acquisition Regulation {FAR) Part 13. :_~arket pnc~ by more. ~an.10 perce.D&.. 'l:·.·~ . 

72.23. 7%.25, 7ZZ/, 12.29, nst. 72.33. for exclusive competition •mong SDB · the contractmg ~ff}c:er 11 directed. to .. 
72.35, 72.31 .. 72.39, 72.41, 7U8~_12.45, . concerns, whenever. the contractina . . . . reserve.~ acquasttion for exdumve 
72.47, 7%..49, 12.51. 72.53, 7US.·.12.S1. ....... ~fficer determines that offers can be . competition among such SDB finns. The. 
72.59. 72.61, 72.63. 7Z.65. 7111/~ n.69. anticipated from two or more SDB ·rule provides guidance com:ernlng .. · ... · 
72.71~ 72.13. 72..75. "12.77, 7U9, 72.81, concerns and that the CODtraCt.award . . ·Commerce Basiness DailyDOtices to .. . 
72.~. 72.85, 7281, 7Z.89. nR~:79.93.. price will not exceed fair ~~ pri~ .. ·.· · bidders ~ceming the SDB 1Jet-a11ide. : .. 
72.95, 72.97 and 72.99 MH&. · · · · , · ·; by more than 10 perce11L . · :.. . ,· .: .. . . . . reservation. 111 wen as a~~~ · 

· (3) -The foUowiag ~may only OATES: Effective Date: June t.'t987 ·., . sought". ~~ent to~ tha~ 
be used to operate a modflaurface.a-aft · . {effective for aU aolidtations Jasuecl oa . : · comp~tition 11 enhanced wln1e alao · .. 
devices: 75.41, 75.43.-15.45.25.47. 75.~. ar after June 1. 1987}. . . . · ...... _::. · . e~s~ ~at ~-'S~ concerns are not 
75.51, 75.53.15.55. 75Sl, 7559. 75.81. · Comment bate: Comments c:oocendDg m1sled m mcumng b1d ?r propose~ ~a. 
75.63, 75.65. 75.6'1. 75.89. '1U'L ?5.13, the interim rule must be received oa ar However, should effective competition 
75.75, 75.77, ?5.79, -75-81. '15& 75.85. before August 3,198'1, to be coasidered not materialize or pricing exceed 1he -10 . · 
75.87. 75.89. 75.91. ?5.93.-'1595w '15S/ and tn fonnulating a final rtal& PJease cite . perceut factor. guidaDoe is povided to · · · · 
75.99 MHz. . . · DAR Caae a7-33 in aU correspondence the contracting officer conceraiDB · '. : ·: : ·· 

(4) Cbannels.'l%.18,72 3Zud.72.96 related to these aubjecta. .·. : .· .. . .. . withdrawal of the .et-as~-:': ..... 
MHz ~y also be used to ..,ate a ADDRESS: ·Interested partiea ahoald. In order to ensure that small . :· ... 
model ~aft ~evice or a model awface . . aubmit writiell comments lo:])efeuse busines~es aa a class are not ~alized. . 
craft ~evu:e UDti1 Decemt.·ZO.l981. . Acquilitioa Regulatory Council~ ATTN: . by the new SDB set-aside procedure. it .. 

(5) Channels 72.08. 12.24~ ap~ · · Mr. Charles W. Uoyd. Executive· : . .. . : · was decided not to •pply SDB a~idea ... 
75.64 ~may alao~ ~,to operate . Secretary. ODASD (P) OARS. c/o OASD_ to s~W'Chasea a:"u:Jecl ~der . . 
a model am:raft devtce Wllil,Decem~r (P&L) (MARS).· Room 3CMt. The _-: :-! .: . . FAR art 13 proce ,11pon which . · 
20• 1987• ~'~ · : ... ; · ... >:-. · : Pentagon. Washington. DCm301-8062. heavy reliance is placed in ensuring that 
• • • • • <:. ~ ;:.::::. :.: :·~ • · ... FOR FURTHEIUIIFORIIATIOW CONTAC'r., . . small busin~sses as 8 9asan:ceive • :: . . 

(e) (Reserved~) Mr. Chades W.Uoyd. Execatfft ;• . .::·. ,., . ·:.· .. fai~ proportion of DoD con~ 4olla.ni:-.... ~ 
• • · · · • . • · . · .• ·· ... · · · ··: •· ' · -' · _ Secretary, DAR CoanciL (20%) 89'1-no&. .. · ·Th•s approach •bould tend io re~ · .· : · 
(FR DoC. 11...wM·ned 6-1~a:4s~f· ·. SUPPLEMENTARY INFORMAnotc .. ·· .. ~::.: .·. . impa~t upon_non-SDB 1maU busmess~ 
IJIUJMG CODE 

17
1MHI · .. .. ···: · · · · ._.:· :.~·: .... :·: .. · . resulting from the new procedure, whtle .. 

======~~~~-==!!!!!::=~~ ~A. Background · :.-<:>.;., · .. ··~- facilit~ting attaimneilt of~.PI -~-r.:~:..~~~ ~: ·. 
· . . .:-:- _ -~ ·. ~ -~ .-~. -· .. '·.-··As summarized above.aectioD -·~ .. ._._ .. establis~ed by CongresL . . .. - .-.:~,..., · ··· · 

DEPARTMENT OF DEFEJI!IIE . · . ·: .:: .. ~ --. ~(aJ. PalJ. L 99-e81 established~.':.:· ::_··~:.B. Regulatory flaibBit; ~d 1-. ~:· :·. • ; - · · • • 

-- , . ob}ectivethatS~ntoftotal . ·. . ·.··::.·.:'.·.:· ·· •.. ;· :.····:-· 1 ·---. 

48 CFR P~ ~ 205. --2~1 Mel .;._: .:~.~·combined DoD obli.Ptions (i.e..,~·,.-:!· . :-:- ... : ~·- The iDlerim r:ule IUY laaw: aipifte&Dt 
252 ...... :----•.- --.:~· .. ~,-·.: -~ :.· :;· ·:· ·-: .·,.·. -.. pi"'CWeeDeDD; .raee.rch, development. . . ,-:.·_,economic Impact upoA a •ub••an'i•l ·: · . . 
Department. of Del.. · · Ad.i1.l .... · : ... : .. ,.t~st and evaluation: construction:-and. _._ . :: _aumber of aiDal1 b"'iAeUeS.; wUiaiD the . . . . 

•• ~ ·,,.,-_..:.~-·-~operation and maintenan,..e) for ··:: · . .'.' · meaniasdJhe Regulatory~..:·:.·:.~-~; 
Acquisition ,... ___ .kn Slpplalallt;-.:"ct···'contracta and iubcontraclllewatdicl ~~~-.:-~·:Act ol'UIBO.S.U.S.C.eot~.aq..uda --~~~·· .. 
::::le~~-of1~'J207ot •·.·.-. ·:r.;. during FY'1917.tJ.roapFY1989.·be~:;.'~t~.;:-_::: ·Initial Regulalar.r.FJexibilitrAAaly8i8·18, ::_ 
D~dvantaged :.:::-c::::a ·~·-··-'::~.= ~tered Hltowitla·(~J·...al ·'·· · ·: ::.,·~· ~·~-·-;·:" · • · ,. deemed aece••!7-HoweYer. u aaodlu ·: ... · . 

... .... . .. · .... · ·. -~--. ·, ... _ .... _,,··. ~-·t.:dtaa~aut aedJ.wnee•(SDBJODIIOII• ··· proposedrulewiiUaeluued.bcutl;r, .• ;. :~:.-: .. 
AGENCY:Dep8ltaleat.of'N' •tooDJ:=- r;.!'(2)' .. torically Black coUea--~ ~:e. · .. ~ . .-.·affecting tbe.&me topic. die DoD~--.-~·:;,,.: 
Acno~ ~erllil rate:Ud ~for ... _ .. : .. ~· · ... ~ver.aities, and.(3J minoritJ · ·: - ~-. --~ .. • · determined tJaat itla.aeceuarr 1o ewe, . · 
comment. ·r: .' .Y.: ... · ... ";-o-,:. '!::. ..,.,. ;o·~-,~c-mstitutiona. To.fadlila*'atta.._.ol.-: 3 preparation of that analysis, .nder -. : · ::. 

· . · · • · · · · .· .· J.::-dtatac.LCooaren penaltled.DcaD.ia •. ·:·:.:.authority of 5 U.S.C. eo&. In order that . . .. 
SUMMARY:.l1u!Der-.e~lllca>~\'-~~·,:8ection t20'1(e~tOU18leu·aa.ear.DABd·: .. ·the cumaldftlmpaet-af~ra1e& c::~···: ~:
Regulatory {DARJ_Coulacltmte. -pablic ~··-,open C?mpetitive procedurea in· ... : : · . ·might be considered. The initial an~!ysls · · 
comme.at Gmlceall.._ aD Werlna ftlle · •· ~ :: ;!·awardil18 coatnda~ jHOVIded eoftlract ~-: ·· will be provided to the Chief Counsel for 
ame~ die Defeftie FeAnl -·. ·. · ·:·. -.·-·.··pices do.not exceed fair market price Advocacy. U.S. Small Business ·.'·.: . · 
Acqu1sltlon Regulation s.Piement ..... -.·.by-more than 10-percent.The scope of Administration. at the time of · 
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specific detailed evidence supporting 
the protestant's claim. 

(2) In order to apply to the acquisition 
in question. such protest must be filed 

ith and received by the contracting 
fficer prior to the close of business on 

the fifth business day after the bid 
opening date for sealed bids. In 
negotiated acquisitions. the contracting 
officer shall notify the apparently 
unsuccessful offerors of the apparently 
successful SOB offeror(s) in accordance 
with FAR 15.1001 and establish a 
deadHne date by which any protest on 
the instant acquisition must be received. 

(3) To be considered timely, a protest 
must be delivered to the contracting 
officer by hand or telegram within the 
period allotted or by letter post marked 
within the period. A protest shall also be 
considered timely if made orally to the 
contracting officer within the_P-Criod 
allotted. and 'if the contracting officer 
thereafter receives a confirming letter 
postmarked no later. than one day after 
the date of such telephone protest. 

(4) Upon receipt of a protest of 
disadvantaged business status. the 
contracting officer shall forward the 
protest to the Small Business 
Administration (SBA) District Office for 
the geographical area where the 
principal office of the SOB concern in 
question is located. In the event of a 
protest which is not timely, the 
contracting officer shall notify the 
protestor that its protest cannot be 
considered on the instant acquisition but 
has been referred to SBA for 
considerjation in any future acquisition: 
however. the contracting officer may 
question the SOB status of an 
apparently successful offeror at any 
time. A contracting officer's protest is 
always timely whether filed before or 
after award. 

( 5) The SBA will determine the 
disadvantaged· business status of the 
questioned offeror and notify the 
contracting officer and the offeror of its 
determination. Award will be made on 
the basis of that determination." This 
determination is final. 

, (6) If the SBA determination is not 
received by the contracting officer 
within 10 working days after SBA's 
receipt of the protest. it shall be 
presum~d that tlie questioned offeror is 
a' SBO concern. This presumption will 
not be used a's a basis for award without 
first astertaining when a detennination 
can be expected from SBA. and .where 
practicable, waiting for such 
determination, unless further delay in · 
~ward would be disadvantageous to the 
Government.· 

219.30-C SoUc:ftation provfaions. 

(b) Department of Defense activities 
shall use the provision at 252.7005. Small 
Disadvantaged Business Concern 
Representation. in lieu of the provision 
at FAR 52.219-2. Small Disadvantaged 
Businesa Concern Representation. 

10. Section 219.501 is amended by 
adding paragraph (b): by adding at the 
end of paragraph (c) the words "The 
contracting officer is responsible for 
reviewing acquisitions to determine 
·whether they can be set-aside for 
SDBs.": by adding at the end of 
paragraph (d). the worda "Actiona that 
have been set-aside for SOBs are not 
referred to the SBA representative for 
review:·: by adding at the end of 
paragraph (g) the words ••except that the 
prior successful acquisition of a product 
or serVice on the basis of a small 
business set-aside does not preclude 
consideration of a SDB set-aside for 
future requirements for that product or 
service.'': to read as follows: 

219.501 GeneBL 
(b) The determination to make a SOB 

set-aside is a unilateral determination 
by the contracting officer. 
• • • • • 

11. Section 219.501-70 is added to read 
as follows: • 

219.501-70 SmaR disadvantaged business 
set-asides. 

As authorized by the provisions of 
section 1207 of Pub. L 99-661, a special 
category of set-asides. identified as SDB 
set-aside, has been established for 
Department of Defense acquisitions 
awarded during Fiscal Years 1987, 1988. 
and 1989, except those subject to small 
purchase procedures. The authorization 
to effect small disadvantaged business 
set-asides shall remain in effect during 
these fiscal years.-unless specifically 
revoked by the Secretary of Defense. A 
"set-aside for SOB" is the reserving of 
an acquisition exclusively for 
participa lion by SDB concerns. 

· 12. Sections 219.502-3 and 219.502-4 
are added to read as follows: . . 

211.502-3 Partial ......... 

These procedures do not apply to SDB 
set-asides. SOB set.,asides are 
authorized for use only when the entire 
amount of an 'individual acquisition is to 
be set-aside. · 

211~ Methode of conducting-...... 
(a) SOBset-a.sides may be conducted 

by using sealed bids or competitive 
·propo~als. 

· (b) Offers received on a SDB set-aside 
:from concerns that do not qualify as 

SOB concerns shall be considered 
nonresponsive and shall be rejected. 

219.502-70 (Amended) 

13. Section 219.502-70 is amended by 
inserting in the second sentence of 
paragraph (b) between the word 
"others" and the word "when" the 
words ''except SOB ~et-asides.''. ~ 

14. Section 219.502-72 is added to read 
as follows: . 

211.502-72 S08 aet-ealde. 

(a) Except those subject to small 
purchase procedures. the entire amount 
of an individual aequisition shall be set:. 
aside for exclusive SOB participation if 
the contracting officer determines that 
there is a reasonable expectation that 
(1) offers will be obtained from at least 
two responsible SOB concerns offering 
the supplies or services of different SDB 
concerns and (2) award will be made at 
a price not exceeding the fair market 
price by more than ten percent. In 
making SOB set-asides for R&D or 
architect-engineer acquisitions, there 
must also be a reasonable expectation 
of obtaining from SOB scientific and 
technological or architectural talent 
consistent with the demands of the 
acquisition. 

(b) The contracting officer must make 
a detennination under (a) above when 
any of the following circumstances are 
present (1) the acquisition history 
shows thafWithin the past 12 month 
period. a responsive bid or offer of at 
least one responsible SOB concern was 
within 10 percent of an award price on a 
previous procurement and either (i) at 
least one other responsible SDB source 
appears on the activity's solicitation 
mailing list or (ii) a responsible SOB 
responds to the notice in the Commerce 
Business Daily: or (2) multiple 
responsible section 8(a) concerns 
express an interest in having ·the 
acquisition placed in the B(a) program; 
or (3) the contracting officer has 
sufficient factual information. such as 
the results of capability surveys by DoD 
technical teams. to be able to identify at 
least two responsible SDB sources. 

(c) If it is necessary to obtain · 
information in accordance with (b)(1) ·· 
above, the contracting. officer will 
include a notice in the synopsis 
indicating that the acquisition may be 
set-aside for exclusive SOB participation 
if sufficient SDB sources are identified 
prior to issuance of the solicitation (see 
205.207(d) (S-73)). The notice should : 
encourage such finna to make their · 
interest and capabilities known .as 
expeditiously as possible. U prior to 
synopsis. the detennination has been 
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made to set-aside the acquisition for 
SOB the synopsis should so indicate (see 
205.207(d) (~72)). 

(d) If prior to award under a SOB set
aside; the contracting officer finds that 
the lowest responsive, responsible offer 
exceeds the fair market price by more 
than ten percent. the set-aside will be 
withdrawn in accordance with 
219.506(a). 

15. Section 219.503 is amended by 
adding paragraph (~70) to read as 
follows: 

219.503 Setting aside a ciaa of 
ec:qulsltiona. 
• • • . -. 

(5-70) If the criteria in 219.502-72 
have been met for an individual 
acquisition, the contracting officer may 
withdraw the acquisition from the class 
set-aside by giving written notice to 
SBA procurement center representative
(if one is assigned) that the acquisition 
will be set-aside for SOB. 

16. Section 219.504 is amended by 
adding to paragraph (b) a new 
paragraph (1) and by redesignating 
paragraphs (1) through (4) as paragraphs 

~ (2) through (5) respectively. to read as 
follows: 

211.504 Set-aside program order of 
precedence. 

(b) ••• 
(1) Total SOB Set-Aside (219.502-72). 

• • • • • 
17. Section 219.506 is amended by 

adding paragraph (a), and by adding at 
the end of paragraph (b) the words 
.. These procedures do not apply to SOB 
set-aside.", to read as follows: 

219.506 ¥l1ttMhwtng or modlfytng set· 
asides. 

(a) SOB set-aside detenninations will 
not be withdrawn for reasons of price 
reasonableness unless the low 
responsive responsible offer exceeds the 
fair inarket price by more than ten· 
percent. If the contracting officer finds 
that .the low responsive responsible offer 
under a SOB set-aside exceeds the fair 
market priCe by more than ten percent. 
the Co-ntracting officer shall initiate a 
withdrawal _ 
• • . .. . . 

18. Sectlon 219.50'1 Ia added to read a• 
follows: ;· 

21t.S07 Automatic dlaolution of ..... ...... 
The dissolution of a SOB set-aside 

does not preclude subsequent 
soliCitation as a small business set 
aside. 

19. Section 219.508 is amended by 

. adding paragraph (~71) to read as 
follows: 
211.508 Soadtatlon provtslons lnd 
contract clauses. · ·.;.-.. 

• • • • • 
(~71) The contracting officer shall 

insert the clause at 252.219-7006, Notice 
of Total Small Disadvantaged Business 
Set-Aside, in solicitations_ and contracts 
for SOB set-asides (see 219.502-72). 

· 20. A new Subpart 219.8. consisting of 
sections 219.801 and 219.803, is added to 
read as follows: 

Subpart 19.8-Contractlng wtth the 
Small Business Administration (the 
8(a) Proiram) 

211.801 GeneraL 

The Department of Defense, to the 
greatest extent possible, will award 
contracts to the SBA under the authority 
of section B(a) of the Small Business Act 
and will actively identify requirements 
to support the business plans of S(a) 
concerns. 

211.803 Selec:til~g acquisitions for the l(a) 
Program. 

(c) In cases where SBA requests 
follow-on support for the incumbent S(a) 
finn. the request will be honored. if 
otherwise appropriate, and will not be 
placed under a SOB set-aside. When the 
follow-on requirement is requested for 
other than the incumbent 8(a) and the 
conditions at 219.502-72(b)(2) exist, the 
acquisition may be considered for a SOB 
set-aside, if appropriate. 

21. Section 252.219-7005 and 252..219-
7006 are added to read as follows: 

202.219-7005 -Small dfsadvantaged 
bualneU concern representation. 

As prescribed in 219.304(b). insert the 
following provision in solicitations 
(other than those for small purchases). 
when the contracUs to be performed 
inside the United States. its territories or 
possessions. Puerto Rico: the Trust 
Territory of the Pacific Island~ or the 
District of Columbia: 

Small Dllaclvutased BueiDeu CoDcena 
Repreleotatioll . 

XXX (1981) 

(a) Cero1icotion. The Offeror represent. 
and certifiea. aa part of ita offer. that it 

XXX Ia. not a amall·diaadvantqe buainen 
concern. 

(b) •presentation. The offeror repreaenta. 
in terma of aection 8(d) of the Small Buameaa 
A~ that Ita qualifying ownerahip falla in the 
followinJ catesory: 
--Asian Indian Americana 
__ Asian-Pacific Americana 

__ Black Americans · 
--Hispanic Americans 
--Native Americans 
_. __ Other Minority __ 

(Specify) 

(End of Provision) 

f 252.219-7006 Notice of total small 
disadvantaged buslnesa .et-aalde. 

As prescribed in 219.508-71, insert the 
following clause in solicitations and 
contracts involving a small 
disadvantaged business set-aside. 

Notice of Total SmaU Disadvantaged 
BusiDesl Set-Aside ~ 1981) 

(a) Definitions. 
""Small disadvantaged business concern.~· 

as used in this clause, means a small 
business concern that (1) is at least 51 
percent owned by one or more individuals 
who are both socially and economically 
disadvantaged. or a publicly owned business 
having at least 51 percent of its stock owned 
by one or more socially and economically 
disadvantaged individuals. (2) has its_ 
management and daily business controlled 
by one or more such individuals and (3) the 
majority of the earnings of which acaue to 
such socially and economically 
disadvantaged individuals. 

""Socially disadvantaged individuals" 
means individuals who have been subjected 
to racial or ethnic prejudice or cultural bias 
because of their identity as a member of a 
group without regard to their qualities as 
individuals. 

''Economically disadvantaged individuals" 
means socially disadvantaged individuals 
whose ability to compete in the free 
enterprise system is impaired due to 
diminished opportunities to obtain capital 
and credit as compared to others in the same 
line of business who are not socially 
disadvantaged. 

(b) General.-
(1) Offen are solicited only from small 

disadvantaged business concerns. Offers 
received from concerns that are not small 
disadvantaged business concerns shall be 
considered nonresponsive and will be 
rejected. 

(2) Any award resulting from this 
tolicitation will be made to • small 
disadvantaged business concern. 

(c) A,reemenL A manwadurer or regular 
dealer aubmittir\s an offer in its own name 
agrees to furnish. in performing the contract. 
only end items manufactured or produced by 
small disadvantased buaineaa concerns in the 
United Statea. ita territorin and possessions. 
the COmmonwealth ·of PUerto Rico. the U.S. 
Trust Territory of the Pacific Islands. or the 
District of Columbia. 

{End of dauae) 
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potential contractors, competitive procedures and advance pay
mf,!nts. The Secretary of Defense would. be required to submit a 
report to. Congress by May 1 of each year on the co~pliance with 
this section. The program would terminate in five years. 

The Senate bill contained no similar provision. . 
The Senate recedes to the ·House provision with amendments 

that would replace the mandated 10% ·set-aside with a_goal of.5% 
of the total combined amount of contracts and subcontracts for the 
next three years. Further, the amendment would allow the Depart
ment of~ Defense to enter into contracts using less than full an·d . ~ 

·open competitive procedures, but paying a price not to exceed the 
Hfair market" value by more thari 10%, The technical assistance 
program would be further defined to ensure that real strides would 
be made in assisting these firms. 

Penalties would be imposed on any person--found misrepresenting 
the status of a business under this section. They could receive a 
fine of not less than $10,000 or imprisonment of not less than one 
year, or both. ~ 

The Secretary would be directed to report to Congress twice a 
year on this program; once in May of each year on the progress 
made to date and again in. October on the compliance with the 
goals for that fiscal year. 

The conferees further agree that this program nP.P.ci~ time to ~ 
erate beforP. A determination can be made as to Its success or rau=

. nr~. ~ncf tne conterees agre~ tnat the issue OI manaaung .. any Spe

·ciiic amount of set aside or increasing the 5% goal from that 
agreed to in this act shall not be considered by them in the fiScal 
year 1987. 1988. 1989 Defense Authorization or Defense Appropria-
tions o~Hs or the Continuing Resolution~::». ·_ · · · 

. _Ma71,]1Q:wer reports on major· defense acquisition progra"irts~(Sf!C.--.-1208) 
The .. _Senate bill contained a provision (sec. 441) thafwould require 

· the· ,secretary ·of Defense. to report to the Committees on Armed 
Services of the Senate and House of Representatives, at least 90 
days in advance of a decision to proceed with full-scale engineering 
deyelopment or with production and deployment of a major weapon 
system, on the manpower requirements of the system. 

The House amendment included no similar provision. 
The House recedes with an amendment making the provision ap

plicable only to decisions taken after. December 81, 1986. 

EcoNOMY AND EFFICIENCY 

LEGISLATIVE PROVISIONS ADOPTED 

Increase in threshold applicable to statutory contracting-out proce
dures (sec. 1221) 

The Senate bill contained a provision (sec. -1008) that would 
amend section 502(d) of the Defense Authorization. Act, 1981 (10 
U.S.C. 2304 note) to raise the threshold for the performance of full 
cost studies from 40 to 50 or fewer Department of-Defense civilian 
employees. · . 

The House amendment contained no similar provision. 
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c llllt.t•rns. wtwt~C\'t!r the contr.u:tin~ 
.,Jfrc.~r.Jc!termincs th<Jl offers can he 
;ullwip.Jtcd from two or more SlJ() 
, ~~~:····r:-~s <tnd that the contract award 
priu~ will nor exceed fair markc!t 1}1 ict! 
hy r:1nr•· th;tn 10 perr.ent. 

f 11!hlic conllni!OtS ;ire im·ifl!d 
•.• llt1:,.ri11ng other procun~nwnt methods 
\\ l;it.h c;m n~;tsonctbly be useJ tu attain 
the tJitjt~cli\·e aho\·e. Presently. the OAR 
Council is considering two additional 
pr~Jurcs set out below which may 
form ihe basis of an additional propnst!d 
rul~ on this topic. tentatively set for 
puhl11:ation on or about June 12, 1907. 
The first propos<Jl would establish .. 
unJer iiuthority of "exception five" of 
the Compc!tition in Contracting Act 
·(CICA). 10 U.S.C. 230-&(c)(S). entitled 
''Authorized or Required by Statute" Ly 
FAR 6.302-5. a procedure whcrchy 
dirt~d award could be made to an son 
f:rrn. without prm·iding for Full and open 
··"mpctition (as permitted by Section 
1 :.:u7). in those circumstances where a 
mark.et survey e:md a "sources sought" 
CUD notice identified only one 
responsible SUB c:oncem which could 
fulf11l DuD's refJuirements. Usc of the 
authority would he limited to those 
r.ircumstanc~s where son set-asiJe 
criteria are not met. whP.re realistic 
prir.ing is possible {e.g .. through cost and 

ricing d<Jta. or otherwise) and where 
wnrd without full and open 
1H~1petition is necessary to achieve the 

~ pf!rt:cnt goal. 
A second proposal under 

con~ideration involves es~ahlishing a 10 
percent preference differential for SOB 
conc:t~rns in certain sealed bid 
curnpetili\'e acquisitions. when the 
pn·fl•tr·nLe is tlt!lt>rmined nec:essrHY. to 
ati<Jin the 5 percent ~oal. Under this 
pron•durr. ;1wnrd would he made to an 
otherwise rcsptmsihle son concr.rn 
whose hid is within 10 pP.rccnt or the 
lnw uffPror's b:ci. Consideration is heing 
gi\'c'n to extending this procedum fur use 
in cumpetiti\·e nt"gotiated acquisitions 
w~11·re s(lltrr.e sde!ctinn will he ba!lr.d 
l'rimarily on prir:P.. HnweVf!r, tht! 
l''"u•Jun~ \\'rmld not he utili7.e!d in 
rll'•jlll:-it:inns invulvir.~ p<~.rtial nr l.ahur. 
Suri1l: ; .\n•a s~t-aside•s. or.sm.tll · 
p11n:tr P\r•s undt•r F.\R P•trl ·l:J. 
( :on~hlt>r.ttion is prt!Sf'ntly ·Ju•ing :,!1\'t!ll 
to the~ r:rit1~ria fnr applir.atiun uf ttu· 
prt•ft•r.·n•·~' ,fjffe•rt•nti;tl :Utd \"hdlh'r it; 
~:l~t~uld he• f!mpl••yt•rf••nly \\-IH"n 
·••··•ui,itinns ar•• tut.tll}' unq•strie:tr•rl. 
C :h.ule•.; \\'. (1,.\ .t. 
:. \I I lo :, & I' ... ·, 'f '' :'::: •. • .'' o '' ;,• 'o .; ••• ••'' 'ol 
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TERANS ADMINISTRATION 

Acqui 'tion Regulations for Small 
Busine ·Concerns 

AGENCV: cterans Administration . 

n~ed regulations. 

SUMMARV: The Vetcr<tnS AJministratiun 
(VA) is issuing~ proposed rule to the 
Veteruns Admirl\c;tration Acquisition 
Rc~gulation (VAAR). The proposed· rule 
addresses the proc~dure for processing 
Small Business Administration · 
Certificate of Compe.fl(ncy appeHls and 
includes Auministratidn Certificate of· 
Competency appeals an~ includes 
additional language to in~ease the 
emphasis on giving Vil!tl)a·m era and 
disabled \'eteran-owned firms eve'fy 
opportunity to participate in ··sf!iling 
itc:ms <Hld sen·ices to the VA.\ 

OATES; Wr1tten comments must~be 
submitted no later than June 3. l~U7, for 
consideration in the final regulatidq. The 
final regulation will be effective upo~ 
approval. \ 

" ADDRESS: lriterested persons are invit6d 
to submit written comments, suggestion·~. 
or objections to the Administrator of \ 
Veterans Affairs (271A). Veterans 
Administration. 810 Vermont Avenue, 
NW .. Washington. DC 20420. All writte 
comments will be available for public 
inspection only in the Veterans Servi s 
Unit. room 132 of the above address . · 
between the hours or 8:00a.m. and :30 
p.m .• Monday through Friday (ex pt 
holidays) until June li, 1987. 

FOR FURTHER INFORMATION CO 
Thomas A. HamilTon, Supply.· 
Management Representativ Pulicy 
Division. Office of Procure ent and 
Supply (91A). (202) 2J3-3 2. 

I. Background 

This proposed rul indudt~s regulatory 
rc\·isinns hy provi ng intP.rnal 
procedures for pr c:r.ssin~ Small 
Ousin~ss Allmi . tratiun Ccrtificatt~ of. 
t~unpden.:y ·• e:;els ;uul provitlin~e 
·~cltlitinnallac uage tu ~i\·e the Vit!tnam 
t!ra <llld disa ~J vt~lc!ran·ownt!d firms 
•:!\'t•ry oppu lonity to p.Jrtil:ip.ttt~ in VA 
f~ttsin~ss pnrtunilie!s .. 

T!u prHJhl'>•~tl rule~ h.ts h•·•·n 1'1:\'it·W•:tl 
in e:o j11rwtion \'ith E,,.,·.ull\t' ( hd··r 
I:~.~· . f.',•,Jer.tl l~•·t:ul.tlir •'n. ·I!HI lt.t•; l~o•e·n ..... 

Ill. Regulator}' Flexibility Act (RF:\) 

nr~C:illiSI~ this proposcJ rufc dtWS nul 
come within th(: le!rm "rule" as ddin•: 
in the RF/\ {:i l!.S.C. 001(2)}. it is not 
s·uiJjl!d to the requirements uf th;tl ct. 
ln any case. this change will not h \-e a 
significant impact on <J suln•t~nti· 
number of small entities becau. the 
pro\·isions implement the requ· cments 
of the Competition in Contra 1ng Act 
(CICA.) as wquiretl hy the F end 
Acquisition Rt~gulation (F ). The 
provisions are primarily i ternal 
procedures which will n impud the . 
private SI!Ctor. 

IV. Paperwork Rcdu ~ aon Act 

This proposed rt • requires no 
additional inform ion collection or 
recordkeepinz· r uirement upon the 
puulic. 

List of Subje . sin 48 CfR Part 819 

Pet 819 of title 48 of the Code of 
Fed. ral Regulations is proposed to ue 

nued as follows; 

ART 819-SMALl BUSINESS AND 
MAll DISADVANTAGED BUSINESS 

·~ONCERNS 

·~.The authority citation for Part 819 
co~tinues to read as follows: 

AJu,ority: 38 U.S.C. 210 Hr.d 40 U.S.C. 
406(cJ.\ 

2. Sube~rt 819.6. consisting of 819.G02-
3. is add~ to read as follows: 

Subpart a\-~.6-certificates of 
Competency and Determinations of 
Eligibility 

819.602-3 App aling SmaU Business 
Administration's ecision to issue 
Certificates of Co tency. 

formal VAappr. Is of an initii.tl 
f:uncurrence by the BA Central Office~ 
in an SOA Rt~gional fice tlecision to· 
issue u (CoC) -Ccrtifk;. e of Cumpf'lc~ncy 
will he processed as fo n\'s: 

(;t) \Vht~n the t:untr;actl g officc~r 
hdicves that the VA shun I formally 
ii(Jpeal the conc:urrcncP. hy e SOl\ 
Ccmtral· Offict! in <tn SBI\ Rr. inn:.l 
Offir:e c.it!c:isiun to issw~ a Co · th•~ 
c:untrac~tin.: t)ffit;~~r will so ntlli · thr 

. Dirt•c:tur. Office! ,;,f Prnnm~nlt'!ll t~d 
Supply I!J:IIJ) in writin~ within ft\ 
husint•ss clav!l aflt•r rc~n·ipt of t!11•. J.-\ 
( :,~ntr.tl ( )t'Ji.:c•s writlt~n t:onfirm .• r .. 1 of 
its .ft·l•·rmin;•li'"' \·\'ilhi~• f•·n h ! ·''' • 

• ~·"·' 111 tht• ····n•r.u.ltn·~ ,,flll't·r ·, r ,., ··:i · 
ul .• ,,,~ Sll .. \'._ Wltflr•ll 1 •>!!!"!:-'~~ ,f ·'!: .; 
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the Secretary of Defense shall 
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{b) REPORT.-(1) The Secretary shall submit to the Committees on 
Armed Services of the Senate and House of Representatives a report 
setting forth the results of the review under subsection (a}. 

(2} The report shall- · . 
. (A} identify any shortcoming found to exist in security admin

istration of Department of Defense special access programs at 
D€partment of Defense contractors involved in such programs 
and the actions being taken to correct each such shortcoming; 

(B) include recommendations for improvement of Department 
of Defense overs.ight of special access programs, if the SecretaT)' 
considers such improvement necessary; and · 

(C) include recommendations for such legislation as the Secre
tary determines is required to correct such deficiencies. 

(3} The report shan be submitted in an unclassified form. It shall 
be submitted not later than May 1, 1987. 

(c) DIS SECURITY INVESTIGATIONS.-After consulting with the Sec-
. retary of Defense, the Director of the Defense Investigative Service 
may conduct such security inspections of special access programs as 
the Director considers appropriate, unless otherwise directed-by the j 
Secretary of Defense. ~ 

SEC. 1201. CONTRACT GOAL FOR MINORITIES 
(a) GoAL.-Except as provided in subsection (d), a goal of 5 per

cent of the amount described in subsection (b) shall be the objective 
of the Department of Defense in each of fiscal years 1987, 1988, and 
1989 for the total combined amount obligated for contracts and sub
contracts entered ·into with-

(1) small business concerns, including mass media, owned 
and controlled by socially ·and economically disadvantaged in
dividuals (as defiMd by section 8(d) of the Small Business Act 
(15 U.S. C. 637(d)) and regulations ..issued under such section), 
the majority of the earnings of which directly accrue to such in
dividuals; 

(2) .historically Black colleges and universities; or 
(3) minority institutions (as defined by the Secretary of Edu-

cation pursuant to the General Education Provisions Act ( 20 _, 
U.S.C. 1221 et seq.)). 

(b) AMOUNT.-The requirements of subsection (a) for any (LScal 
year apply to the combined total of the following amounts: 

(1) Funds obligated for contracts entered into with the De
partment of Defense for such (LScal year for procurement. 

(2) Funds obligated for contracts entered into with the De
partment of Defense~ for such fzscal jear for research, develop-
ment, ·test; and evaluation. · · 

{3) Funds obligated for_ contracts entered into with the De
pci"rtmen.t of Defense for szich fzscal year for military construc-
tion. . . . 

(J,J Funds obligated· for contracts ·entered into with the De-
partment of Defense for operation and maintenance. : 

(c) TECHNICAL AssrsTANCE.-To attain the goal of subsection (a}, 
the Secretary ofDefense shall provide technical assistance services 
to potential contractors described in subsection (a}. Such technical 
assistance shall include information about the program, advice 
about :Department of Defense procurement procedures, instruction in 

. • ·~· .. ?, ·I-:~ , ~ ~. ·. 

···-· ~;-•).: .. 
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preparation of proposals, and other such assistance as the Secretary 
considers appropriate. If Department of Defense resources are inad
equate to provide such assistance, the Secretary of Defense may enter 
into contra~ts .with minC?rity private sector entiti~ with experie!'-ce 
and expertLSe tn the deszgn, development~ and delwery of technteal 
assistance services .to eligible individuals, business (irTr}.S and insti
tutions, defense ac9uisition agencies, and defense prime contractors.· 
Department of Defense contracts with such entities shall be award
ed annuall)', based upon, among other things, the number of minori
ty small business concerns, historically Black colleges and universi· 
ties, and minority institutions that each such entity brings into the 
program. 

(d) APPLICABILITY.-Subsection (a) does not apply-
(1) to the extent to_, which the Secretary or Defense determines 

th!lt compelling national security considerations require other
. wz,se; and 

(2) if the Secretary making such a determination notifies Con
gress of such determination and the reasons for such determina
tion. 

(e) COMPETITIVE PROCEDURES AND ADVANCE PAYMENTS.-To 
attain the goal of subsection (a)-

(1) The Secretary of Defense shall exercise his utmost author
ity, resourcefulness, and diligence. 

(2) To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a), 
the Secretary of Defense shall make advance payments under 
section 2307 of title 10, United States Code, to contractors de
scribed in subsection (a). 

(3) To the extent practicable and when necessary to facilitate 
achievement of the 5 percent goal described in subsection (a), 
the secretary of Defense may enter into contracts using less 
than full and open competitive procedures (including awards 
under section 8(a) of the Small Business Act), but shall pay a 
price not exceeding fair market cost by more than 10 percent in 
payment per contract to contractors or subcontractors described 
in subsection-fa). 

(I,) To the extent practicable, the Secretary of Defense shall 
maximize the number of minority small business. concerns, his
torically Black colleges and universities, and minority institu
tions participating in the program . 

. ((}PENALTIES FOR MISREPRESENTATION.- Whoever for the purpose 
of securing a contract or subcontract under subsection (a) misrepre
sents the status of any concern or person as a small business concern 
owned and contro!led by a minority (as described in subsection (a}), 
shall be punished ·by a fine of not less than $10,000, or by imprison
ment for not more.than·one year, or both. . . 

·(g) ANNUAL REi:-OJlTS.-(1) Between May 1 and May 30 of each 
year, the Secretary of Defense shall submit to Congress ·a report on 
the progress toward meeting the' goal of subsection (a) during· the 
current fzscal year. · : . · . : . · · ··.- -

(2} Between October~ and October 10 of each year, the secretary 
of Defense shall submi( to Co~ a final repo_rt on the pro~ of 
the Secretary with 'the.goal or subsection (a) during the preceding 
(1.8cal year. : , · : . . . 
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DEPARTMENT OF DEFENSE . 

48 CFR Parts 204, 205, 206, 219 and 
252 . 

Department of Defense Federal 
Acquisition Regulation Supplement; 
Implementation of Section 1207 of 
Pub. L. 99-661; Set-Asides for Smart 
Disadvantaged Business Concerns 

AGENCV: Dt•parhnt'nt of Ddlonsc (DoU) 

ACTION: Nolit;P of Intent to develop a 
J'ropo~cd rule to help achic\'e a goal of 
awarding 5 percent of contract dollars to 

· smaiJ discHivanlagcd businesses. 

SUMMARY: The Defense Acquisition 
Regulatory (UAR) Council invites public 
l:omt~:,•nt r.onccrning the development of 
procurt!mcnt methods to be used to 
implr~nwnt section 1207 of the Ndtional 
I l~fp~~t! Authorization Act for Fiscal 
·yf~;Jr l!~ll7 {Pub. L. 99-601). entitled 
··contract Goa! for Minorilit!s." 
OATES: Comm~mts should be submittt:J 
iq writing to tht• D.'\R Cocncil at the 
odd1 ~~ss shn"n below no lalrr than Jun!! 
3. 1HB7. to be considered in the 
f~,r;n!dation of a proposed rule. JlJ,•;t.se: 
c.i!P D:\R Cast! 87-33 in all 
r:~m ~~spcmJcncc wbtr~u to this is~u·~· 
r.DORESS: lnlt!r•:Sil'U parties should 
~!tllmit writtrn commenls to: Defense 
Ac'l''i:-;ililml{•~gulatory Council. ATfN: 
.~.tr. Ch;•rl<'s W. Lluyd. Executive . 
~.~r:ai'tary. ODASD (P) OARS. c/o 0:\SO 

. (!'~l.J (~1~RS). Room 3C841. The 
· .l'd1ta~:1n. \o\'ashington, DC 2030t-3mi~. 

fOR FURTHER INFORMATION CONTACT: 
K:r. Ch.trlt!S W. l.lovd. Exccuti\·c 

· ~-~·cn•t,try. OAR Cu~ncii. (:!0:!) 69:'-7:!1ifi. 

SUPPLEMENTARY INFORMATION: 

A. R<tc:"~n.aund 
Tlu: lJ:\R Cuum:il is publishing un 

: i:al~·rina rule appt:arin)l d:wwhrrc in this: 
l'ccJcral Rc~ister tn implement section 

·1..!07 of Pul•. L. mt-6Ci1. That inh!rim rul1: 
•··~tuiit$ that c.ontmcting orfi(;t~rs St~t 
w•i.lt~ <u:crusilielllS, ntht!r than smc.U 
lmrr:l101!>t'S c:c.mduc:h•d unth:r prnc:ecJun•s 
uf Ft:d•·r .d :\cquisition Rt:~ul.ttion (l't\R) 
J'.11 t 1:1. for ,.,..tusivc• c·nmp,.tiiiun amot:~ 
!:;al.:ll f)j~;;rd\ .ral.tw·d Busitw~s (SDH) 
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(3} The reports described in paragr:aphs (1) and (2) shall each in
clude the following: 

(AJ A full explanation of any progress toward attaining the 
goal of subsection (a). 

(BJ A plan to achieve. the goal, if necessary. . 
(CJ A description. of the percentage of contracts (actions), the 

total dollar amount (size of action), and the number of different 
entities relative to the attainment of the goal of subsection (a}, 
separately for Black Americans, Native Americans, Hispanic 
Americans, Asian Pacific Americans, and other. minorities. 

(}j} The reports requireq unqer pa1ugraph (2) shall also include 
the following: . 

(AJ The aggregate differential between the fair mar~et price 
of all contracts award~d pursuant to subsection (eX3J and the 
estimated fair market price of all such contracts had such con
tracts been entered into using full and open competitive proce-
dures. "' 

(B) Detailed information on failure to perform in accorda1tce 
with contract cost and technical requirements by entities 
awarded contracts pursuant to subsection (a). 

(CJ An analysis of the impact that subsection (a) shall have 
on the ability of small business concerns not owned and con
trolled by socially and economically disadvantage individuals 
to compete for contracts with the Department of Defense. 

(5) The first report required by subsection (a) shall be submitted 
between May 1 and May 30, 1987. · 

(h) EFFECTIVE DATE.-This section applies to each of fz.scal years 
1987, 1988, and 1989. 
SEC. 1208 .. JIANPOWER ESTIMATES FOR MAJOR DEFENSE ACQUISITION PRO-

GRAMS ·-" 
(a) REQUIREMENT OF MANPOWER ESTIMATES.-Subsectiort (a) of 

section 2434 of title 10, United States Code (as redesignated by sec
tion 101(aJ of the Goldwater-Nichols Department of Defense Reorga
nization Act of 1986), is amended to read as follows: 

"(a) REQUIREMENT FOR APPROVAL.-The Secretary of Defense may 
not approve the full-scale engineering development, or the produc
tion and deployment, of a major defense acquisition program 
unless- .. 

"(1) an independent estimate of the cost of the program is 
first submitted to (and considered by) the Secretary; and 

"(2) the Secretary submits a manpower estimate of the pro
gram to the Committees on Armed Services· of the Senate and 
the House of Representatives at least 90 days in advance of 
such approval. ·~ . 

(b) DEFINITIONS. -Subsection (b) of such section is amended
(1) by inserting "DEI:INITIONS.-" before "In .this section.':· 
(2) by striking out: "(1) 'Major'' and inserting in lieu . thereof 

"(1) The term 'major'·'; . . · · · 
· (3) by striking out "(2)' 'Independent" and inserting . in lieu · 

thereof "(2}_ The term; 'independent·:· 
(4) by strikiiUt out ~'(3) 'Cost" and inserting in lieu thereof "(3} 

The· term 'cost·~ and· . :· . . . · · . 
(5) by adding at the end the fol~wing new paragraph: 

• 1 
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British thermal units input per hour or. more shall have multiple 
fuel capability unless the Secretary of the military department con
cerned waives this requirement for the following reasons: 

(1) Local restrictions, or 
(2) CoSts make the installation or construction of solid or 

dual fuel equipment infeasible, and 
(3) He notifies the appropriate committees of CongreSs· in 

writing of the waiver and the reasons for exercising such 
waiver authority. 

The Senate recedes. 

Defense Investigative Service investigation of special access program 
contractors (sec. 1206) · . 

The House bill contained a provision (sec. 808) that would require 
the Director of the Defense Investigative Service to conduct inspec
tions of the classified documents control system at least every six 
months of each s~ial access program contractor. It would also re
quire the Secretary of Defense to submit an annual unclassified 
report to Congress that would certify contractor compliance with. 
established procedures, would describe failures to comply, and iden
tif;y planned corrective action. 

The Senate bill contained no similar provision. 
The Senate recedes with an amendment. 
The conferees agreed the protection of classified material should 

be considered among the Department of Defense's highest prior
ities. While oversight of the security of classified material at most 
defense contractors is the responsibility of the Defense Investiga
tive Service, for programs designated as requiring special access, 
oversight is retained within the military department responsible · 
for such programs. . 

The Senate amendment would require the Defense Investigative 
Service conduct a one-time review of security administration of De
partment of Defense special access programs at all Department of 
Defense contractors involved in such programs. The review would 
include the frequency and adequacy of security inspections con
ducted by the Department of Defense of these contractors. 

The amendment would also require the Secretary of Defense to 
provide an unclassified report to the Committees on Armed Serv
ices of the Senate and the House. of Representatives by May 1, 
1987. .. 

Finally, the amendment authorizes the Director of the Defense 
Investigative Service, after consultation with the Secretary of De
fense, to· conduct inspections of such programs as he deems appro
priate, unless otherwise directed by the Secretary. 

Controct goal for minorities (sec. 1207) 
. The House amendment contained a prOVISIOn (sec. 1032) that 

would provide for not less than ten ~rcent of each of the amounts 
··appropriated for the Department of :Defense in procurement; re
. search, development, test and evaluation; military contruction; and 
· operations and maintenance to be set~aside for small business con

Cerns owned and controlled _by socially anq economically disadvan
taged individuals, historically_ Black eolleges and universiti~; ·and . 
miriority iriStitutions. It would proVi4e fot, technical assistance to 

.!· 
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1 (b) EFFECTIVE DATE.-Section 2324(e)(l)(K) of title 

2 10, United States Code, as added by subsection (a), shall 

.3 apply to any contract entered into on or after October 1, 

4 1987. 

5 

6 

SEC. 846. REQUIREMENT FOR SUBSTANTIAL PROGRESS ON MI

NORITY AND SMALL BUSINESS CONTRACT 

7- AWARDS. 

8 

9 

10 

(a) REQUIREMENT FOR SUBSTANTIAL PROGRESS.

The Secretary of Defense shall ensure that substantial· 

progress is made in increasing awards of Departmen~ of De

ll fense contracts to section 1207(a) entities. 

12 (b) REGULATIONs.-The Secretary shall carry out the 

13 requirement of subsection (a) through the issuance of regula-
;-- .. ;- . ···~ 

14 tions which do the following: 

15 (1) Provide guidance to contracting officers for 

16 making advance payments under section 2307 of title 

17 10, United States Code, to section 1207(a) entities. 

18 (2) Establish procedures or guidance for contract-

19 ing officers to- · 

20 (A) set goals. which Department of I)efense 

21. prime contractors should meet in . awarding sub-
'·. 

22 · , contracts, . including subco~tracts. to ~ority-

23 owned m~dia, to section 1207(a) .entities, ~With a 

24 . minimum goal of . 5 percent for each contractor . 

25 which is required to submit a subcontracting plan 

eBB l'J.S PC8 
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under section 8(d)(4)(B) of the Small Business Act · 

(15 U.S.C. 637(d)(4)(B)); and 

(B) provide incentives for ·such prime con

tractors to increase subcontractor awards tO sec-

tion 1207(a) entities. 

(3) _Require contracting officers to emphasize 

7 awards to section 1207(a) entities in all industry cate-

8 

9 

10 

gories, including those ~ categories in which section 

1207(8.) entities have not traditionally dominated. 

(4) Provide guidance to Department of Defense 

11 personnel on the relationship among the following 

12 

18 

14 

15. 

16 

17 

18 

19 

20 

21 

22 

23 

24 

programs: 

(A) The program implementing section 1207 

of the Department of Defense Authorization Act, 

~---1987 (Public Law 99-661-; 100 Stat. 8973). 

(B) The program established under section 

S(a) of the Small Business Act (15 U.S.C. 

637(a)). 

(C) The small . business set-aside program es

tablished under section 15(a) of the Small B~i

ness Act (15 U.S.C. 644(a)). 

(5) Require that a· business which represents itself · 

as a section 1207(a) entity in_ seeking a Department of . · · 

Defense contract maintain such status at the time of 

25 contract award. 
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( 6) With respect to a Department of Defense- pro-

curement for which there· is a reasonable likelihood 

that the procurement Will be set aside for section 

1207(a) entities, require to the maximum ex.te.nt practi

cable that the procurement . be designated as such a 

set-aside before the solicitation for the procurement is 

issued. 

(7) Establish policies and procedures which will 

ensure that there shall be no reduction in the number 

or dollar value of contracts awarded under the program 

established under section 8(a) of the Small Business 

Act and under the small business set-aside program es

tablished under section 15(a) of the Small Business Act 

in order to meet the goal of section 1207 of the De

partment of Defense Authorization Act, 1987. 

(8) Implement section 1207 of the Department of 

Defense Authorization Act, 1987, in a manner which 

shall not alter the procurement process under the pro

gram established under section 8(a) of the Small Busi

ness Act. 

(9) Require that one factor used in evSluating the 

··"··performance ·ol _contracting officers shall be the ability · 

of the officer to increase contract awards to section · 

1207 (a) entities. 

eHR 1748 PCS 



Jro-

ood 

tion 

tcti- · 

:h a 

1t is 

will 

nber 

ness 

1 e 

Act 

De-

.1t of 

·hich 

· pro

Busi-

g the· 

.bility 

1 

2 

3 

4 

5. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

189 

(10) Allow -a contract with a section 1207(a) 

entity to. be awarded at a price not exceeding fair 

market .cost by ·more than 10 percent, regardless of. the 

method of procurement used in awarding the contract. 

(11) Provide for nartial set-asides for section 

1207 (a) entities. 

(12) Establish a procedure for awarding a contract 

to a section 1207(a) entity, without providing for full 

and open competitive procedures, in circumstances 

where a market survey and Commerce Business Daily 

sources sought· notice resulted in the identification of 

only one responsible section 1207(a) entity. 

(13) Provide for increased technical assistance to 

section 1207(a) entities. 

(14) Require that a concern may not be awarded 

a contract under ·-section 1207 of the Department of 

Defense Authorization Act, 1987, unless the concern 

. agrees to comply with · 'the requirements of section 

15(o)(l) of the Small Business ~ct .. 

(c) DEFINITION OF SECTION 1207(a) ENTITIES.-For . 

21 · pUrposes of this section, .the term "section 1207(a) entities" . 

22 means the small business concerns, historically Black col- · 

23 leges and universities, and minority institutions described in 

24 section 1207(a) of the Department of Defense Authorization 

25 Act, 1987 (Public Law 99-661; 100 Stat. 3973). 
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CHARLIE ROSE 
7TH DISTRICT, NoRTH CAROliNA 

DISTRICT OfFICES: 

1C8 POST OFFICE BUILOING 

WILMINGTON, NC 28401 

PHONE: AREA CODE 919, 343-4959 

218 FEDERAL .BUILDING 

FAYETTEVILlE. .NC 28301 
PHoNE: AREA CODE 919, 3:23-G260 

<!tnngress nf tltt l!tnittb ~ate.& 
3Hnuse nf i!lepresentatiues 

llas~ington. IJ.Qt. 20515 

August 11, 1987 

Defense Acquisition Regulatory Council 
Attn: Mr. ·Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
C/0, OASD (P&L) (M&RS) . 
Room 3C 841 
The Pentagon 
Washington, D.C. 20310-3062 

Dear Mr. Lloyd: 

COMMITTEE ON AGRICULTURE 

SUBCOMMITTE£5: 

CHAIRMAN, TOBACCO AND PEANUTS 

COTTON, RICE, AND SUGAR 

DEPARTMENT OPERATIONS, RESEARCH, 
AND FOREIGN AGRICULTURE 

LIVESTOCK, DAIRY AND POULTRY 

COMMITTEE ON 
HOUSE ADMINISTRATION 

SUBCOMMITTEES: 

CHAIRMAN, OFFICE SYSTEMS 

ELECTIONS 

I write in support of Mr. Waddell J. Timpson and his letter of July 16, 
regarding his objections to the interim regulations that the 
Department of Defense has developed to implement the 5% minority 
contracting goal. · .,. 

It is important that Small Disadvantaged Businesses are encouraged 
to be involved in the contracting process and that they are not 
limited or restricted in any manner.· Subcontracting is also important 

· to the small business owners and some provisions should be 
contained· in .the revision of these ·regulations. 

I appreciate your $upport ~f Small: Disadvantaged Businesses and 
hope that you will examine: the issues that Mr. Timpson's letter 
addressed~· · Thank :you for .·your attention _,_to this matter. · 

Charlie :Rose 

·CR:cam 
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August 19, 

· Defense Acquisi~ion Regulatory Council 
ATTN: Charles· W. Lloyd 
Executive Secretary ODASD (P) DARS 
c/o OASD (P&~)(M&RS) 
Room 3C841 
The Pentagon 
Washington, ID~C. 20301-3062 

Dear Mr. Lloyd: 

I am contacting you concerning the proposed Interim 
Rules imple.e·nting Section 1207 of the -1987 Defense 
Appropriatiom· Bill. 

As you may know, I support Section 1207 as a means to 
assure the in·clusion of small and disadvantaged firms in the 
procurement process. I look forward to the implementation of 
rules that provide the greatest opportunity for the minority 
community to participate in defense procurement. 

I have enclosed for your review a position paper on the 
proposed rule changes to Section 1207 submitted to me by the 
Coalition to Improve DOD Minori y ContrC!£.,.t'ing. The Coalition 
1s a gro ma us1nesspersons with first hand 
knowledge of the problems with current law and program 
practices., .... Please give these comments your most serious 
consideration. as you develope your final rules. 

Thank you •. 

Sincerely, 

l!i~ L ~-LA?". 
Barbara A. Mi~~·. 
United States Senator 

. .. ~ .. ·. .. ..... . 



NATIONAL ASSOCIATION OF MINORITY CONTRACTORS 
806 15th Street, N.W. • Suite 340 • Washington, D.C. 20005 • (202) 347-8259 

July 31, 1987 

Mr. Charles Lloyd 
Executive Secretary 
Defense Acquisition Regulatory 

Council (DAR) 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
Washington, D.C. 20301-3062 

Re: Comments on DAR 87-33: DOD's Federal Acquisition 
Regulation Supplement; Implementation of Section 
1207 of Pub. L 99-661; Set-Asides for Small Dis~· 
advantaged Business Concerns 

Dear Mr. Lloyd: 

The following are the comments of the National Association 
of Minority Contractors (NAMC) with regard to the above-referenced 
subject: 

INTRODUCTION 

The Department of Defense (DOD) has in vi ted public comment 
concerning an interim rule a!!lending . the Defense Federal 
Acquisition Regulation Supplement (DAFRS) to implement section 
1207 of the National Defense Authorization Act for Fiscal Year 
1987 (Pub. L. 99~661). 

Such statute permits (DOD) to enter into contracts using 
less than full and open competitive procedures, when practical 
and necessary, to facilitate achievement of a goal of awarding 
5 percent of contract dollars to small disadvantaged business 
(SDB) concerns during FY 1987, 1988, and 1989 provided the 
contract price does not exceed fair market cost by more than 
10 percent. 

The interim rul~ implements the statute by requiring. that 
contracting officers · set ·aside acquisitions, other than small 
purchases conducted under procedures·-· of Federal Acquisition 
Regulation· (FAR) Part .13,· for exclusive· competition among SDB 
concerns, whenever the·co~tracting office~ determines that offers 
can be ~nticipated from two or more SDB: concerns and t~at the 
contract award price will not exceed fai:r market price by more 
than 10 percent. · 

The National· Association of· Minority Contractors (NAMC) 
fully supports the DOD's interim rule as· a most effective method 
to implement Section 1207 and meet the five (5) percent SDB 
goal. As will be explained below, such action is justifiable 
from both a practical as well as a legal standpoint. 

A FULL SERVICE MEMBERSHIP CONSTRUCTION ASSOCIATION 
WORKING FOR A BETTER CONSTRUCTION INDUSTRY 
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Under this program, SBA is empowered to provide small 
business concerns which are owned and controlled by socially 
and economically disadvantaged individuals such management, 
technical, financial, and contract asistance as may be necessary 
to promote competitive viability within a reasonable period 
of time.Central to this program effort is the prOV1S10n Of 
set-aside contracts, usually non-competitive, through the SBA 
to 8(A) program participants. 

In fiscal year 1984, only 1. 6% of federal purchases were 
awarded under the 8(a) program. Over the 16-year histroy of 
the program, only 1% of federal purchases were awarded as 8(a) 
contracts. Nevertheless, it is estimated that well over 60 
percent of all federal prime contract awards to minority 
businesses come through the S(a) program. More important is 
the fact that almost two-thirds of all DOD prime contracts to 
minority business ar~ awarded under 8(a). 

Unfortunately, only about 3000 of the estimated 700,000 
minority businesses in Amer·ica are in the 8(a) program. There 
are numerous other small disadvantaged firms, outside the 8(a) 
program, that could perform excellent work for the DOD. In 
order for DOD to meet its 5% SDB goal such non-S(a) firms will 
have to be utilized. From a practical standpoint then, DOD's 
interim rule provides the most proven effective method for 
increasing DOD utilization of capable minority firms. 

LEGAL RATIONALE .. :,. 

Several organizations representing predominantly 
majority-owned business concerns will argue that the DOD's interim 
rule is unconstitutional and will unduly injure their 
constituents. Nothing could be further from the truth, however. 

The DOD interim rule is 
benefits by the government to a 
Such action is legally valid 
re.asonable . and is designed to 
purpose. 

no more than an allocation of 
predetermined class of eligibles. 
so long as such allocation is 
achieve . a legitimate government 

Within the constraints cited above the government has 
historically_ implemented, and is cur~ently :implementing, 
procurement. programs which . not only give preferences but which 
also restricts competition on certain government contracts in 
order to achieve desired economic result~. The · Buy Ame.rican 
Act ( 41 U.S. C. Sec. · lOa, Et Seq.), for example, often requires 
that American' business firms be given a bid. preference of e·ither 
6 . or 12 ·percent· over foreign firms when competing for federal 
contracts. 
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Also, Public Law 85-804 authorizes the military to pay 
extraordinary contractual relief to essential defense contractors, 
if such payments are needed to keep them in business--even though 
such contractors are not otherwise entitled to such funds under 
the terms of their contracts. Moreover, the tax laws have allowed 
the largest defense contractors in the tt.s. tb postpone the 
payment of federal income taxes pending the total completion 
of a defense system. 

.. 

All of the above examples restrict free and open competition 
and give preferences to a select group of businesses. 

However, the purpose of the Buy American Act is to preserve 
the domestic mobilization base in America. Although the law 
clearly gives American firms a distinct competitive advantage 
over foreign firms, it is almost universally recognized that 
such law is necessary to address a legitimate purpose of the 
United States government. 

With regard to Public Law 85-804 it is also a legitimate 
purpose of the federal government to insure that contractors 
essential to the national security receive reasonable amounts 
of assistance to remain in business. 

It was that same rationale which . led to the enactment of 
the Small Business Act in 1953 under which the small business 
set-aside program, discussed earlier, was derived. Through 
small business set-asides, the federal government seeks to insure 
that, through its purchasing system, the U.S. government does 
not create a situation where there are so few producers of 
government-needed services and goods that such firms can virtually 
dictate the terms and conditions of all sales. Such restriction 
of competition is reasonable because 99 percent of all businesses 
are classified as small. Thus, a small business set-aside 
precludes only one percent of the universe of all firms competing 
for these awards. 

The ·extension of _this rationale to small disadvantaged 
businesses ·is hardly difficult. Through its enactment of Section 
2(e} of the Small Business· Act, . Congress made what amounted 
to an investigatory finding that there· exists in. the United 
States a correlation between ethnici ty and soci.al arid 'economic 
disadvantage. The .Congress also. fourid.t~a~ it is in the national· 
interest to expeditiously ameliorate this situation in order 
to obtain social and .economic equality and to imp~ove th~ 
functioning of ·the national economy. The promotion of :minority 
business ownership through the u~e of federal resources (e. g., 
contract awards) was the means chosen by the Congress to effect 
these goals. One would be hard pressed to argue that such effort 
does not achieve a legitimate ~overnment purpose. 
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Furthermore, the DOD's implementation of the "Rule of Two" 
set-aside system to achieve the 5% minority contracting goal 
is not an unreasonable method to attain such goal. Of the total 

·DOD domestic purchases only 5% will be awarded to smal·l 
disadvantaged firms, if they are available, while at least 95% 
of DOD dollars· will still be available to firms possessing an 
economic advantage. 

Also, it should be noted that in order to insure that small 
businesses as a class are not penalized by the SDB set-aside 
procedure, the· DOD will not apply SDB set asides to small 
purchases conducted under FAR Part 13 procedures upon which 
heavy reliance is placed in insuring that small businesses as 
a class receive a fair proportion of DOD contract dollars. 
This approach should tend to reduce impact upon non-SDB small 
businesses resulting from the new procedures, while facilitating 
attainment of the goal established by Congress. 

In light of the legitimate government purpose. the SDB 
set-aside will achieve, as well as the fact that. the limit to 
competition will be a slight and reasonable one, the DOD's interim 
rule · is ably supported by congressional intent and legal 
precedent. 

CONCLUSION 

The DOD interim rule to effect the 
is based on sound practical and legal 
be fully implemented with all due speed. 

5% SDB contract goal 
rationale. It should 

Respectfully submitted, 

~(!~~~71~ 
Ralph C. Thomas, III 

. Executive Director 



NATIONAL CONSTRUCTORS ASSOCIATION 

1101 15th Street, N.W., Suite 1000, Washington, D.C. 20005 (202) 466-8880 

·August 3, 1987 

Mr. Charles w. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-33 

Dear Mr. Lloyd: 

On behalf of the member companies of the National 
Constructors Association (NCA), I would like to express our 
concern over the practical impact of DOD's interim acquisition 
regulation regarding set-asides for small disadvantaged business 
concerns on the construction industry. 

First, we question the implementation of this interim 
regulation before it has received public comment. In view of the 
fact that the mechanical nature of the application of the Rule of 
Two often leads to near total set-asides, it only seems prudent to 
solicit comments beforehand as to the likely impact of such a 
significant change to the set-aside regulations. 

Second, use of the Rule of Two to govern small business 
set-as ides for the construct ion industry by DOD since the late 
1970s has effectively excluded construction companies not 
classified as small businesses from even bidding on most DOD 
projects. This experience leads us to believe that use of the 
Rule. of TWo to govern small disadvantaged business set-as.ides by 
DOD will likewise foreclos.e construction companies not classified 
as small disadvantaged ·business concerns from being eligible to 
compete o.n many DOD projects. It ·is difficult· to see ·how such a 
result comports with Congress' goal that 'DOD awa·rd 5 percent· of 
its contract dollars to small disadvantaged business concerns over 
th~ next three fiscal years. 
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We believe that . the interim regulation is a fundamentally 
flawed rule which ~ill adversely affect th~ construction industry 
in a way that Congress did not intend. We hope that you will 
quickly reconsider this misguided regulation. 

MGC/pdb 

Sincerely, , _ . 

~~ C1 ~ Ott,~~ 
Mark G. Chalpin.{\Jf' 
Vice President, International 

and Government Affairs 



July 27, 1987 

Suite 900 
459 Spring Park Place 
Herndon. Va. 22070 
(703) 4 71-8327 

Mr. Charles W. ~loyd, Executive· ~ecretary 
Defense Acquisition Regulatory·council 
·aDASP ( P) OARS'· c/o OASD ( P&L) ( M&RS) . 
Room 3C841 
The Pentagon, Washington, DC 20301-3062 

Dear Mr. Lyoyd: 

The purpose of this letter is to provide comment on the interi~ 
rule amending the Defense Federal Acquisition Regulation 
Supplement (DFARS)' to implement Section 1207 of. the National 
Defense Authorization Act for Fiscal 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities", DAR Case 87-33. 

It is apparent from reading the interim rule and from experience 
with its implementation and from reviewing a change to the Air 
Force Acquisition Circular (87-16), that this interim rule will 
have far reaching impact on both small disadvantaged businesses 
and small businesses. · 

Federal Information Technologies, Inc. is a qualified small 
business under the criteria and size standards ~et forth in 13 
CFR 121 that provides system engineering and integration services 
to the Federal Government as a prime contractor with special 
emphasis with the Department of Defense. We deal with many other 
small businesses as subcontractors, a number of which qualify as 
small disadvantaged businesses. 

Federal Information Technologies has no objection with the goals 
set forth in section 19.201 to further the participation of small 
disadvantaged businesses. How~ver, we take strefiuou$ exception· 
to the creation of small .disadvantaged bus·iness set--asides as 
envisioned in the following paragraphs ... .and , the way that the 
program is to be implemented. . . -

In the highly sophisticated ;dom~unic~tions (voice ·and data) 
integiation market with the Fed~r~l Government, successful firms 
must be aware of the.· a."nticipat~4 n:eeds of the. users, par.tlclpate 
in the development of the requirements. and specifications, and 
determine which particular PFoj$cts meet the technical and 
resource capabilities of the firm. This must be. done far· ln 
advance of .any advertis.ement :in: the ·commerce Business· Daily. 
Small firms, like ours must · carefully analy:ze the. potential 
business and must carefully husband our scarce resources to 
provide professional responses to a limited number of RFis/RFPs 
where there is a reasonable chance of success. 

Federal Information Technologies, Inc. 
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As proposed, the cont~acting officer may make the determination 
that a particular contract is reserved for total small 
disadvantaged business participation, ~t any stage· of the 
process, up to and including bid opening· .. · This is a~ intolerable 
burden on.small businesses . 

. We envision a number of results if this inter.im rule is put into 
effect, none of which are good for small .busines~es and several 
of which. will be counter productive ·for ·small disadvantaged 
businesses and in combination will be disadvantageous for the 
Federal Government. First, many small business will not bid on a 
great number of jobs which there is a potential that their bids 
will be declared' nonresponsive because two or more small 
disadvantaged concerns express interest in the at any stage of 
the process. 

Second, for contracts where small disadvantaged participation is 
expected and such participation either does not materialize or 
both or all of the expected or interested small disadvantaged 
participants withdraw, choose not to bid, or provide 
nonre·sponsi ve bids either due to cost, technical compl lance, or 
ability to provide all goods and services through qualifying 
small disadvantaged firms, the contracting process is thrown into 
confusion. It appears that the contract will then be awarded to 
one of the remaining firms which, despite the warnings in the bid 
solicitation chose to bid or the process will have to be 
restarted. 

Third, except in Research and Development and Architecture and 
Engineering contracts, there is no provision for the contracting 
officer to make any inquiry into the qualification of the small 
disadvantaged business or to the qualifications o£ any of the sub 
contractors ·either as to their qualification as a small 
disadvantaged business or as to their technical competence to 
perform the required tasks. This provislon-begs for bid, protest's 
and potential litigation. Contracts wi~i be stalled needlessly 
and the Small- Business Administration ;:will . be hopelessly 
backlo~ged. Without some torm of·.preaw~rd :qualification of the 

·prime contractor· and the subcontractors ~~y:open.the flood gates· 
for truly unqualified firms.· participa~ing particularly as 
subcontractors ; which they add ·to their: team to ·meet· the 
requirements._ tt will also place sma~l ~isad~antaged firms, 
acting as prime_ contractors at risk if :they bid contracts with 
subcontractors or suppliers who are shown to: be unqualified. 
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We envision two other events . occurring that will be highly 
detrimental to smalf businesses, small disadvantaged businesses, 
the Government and .to the taxpayer~. Contracting ·Officers faced-· 
with this confused _environment will do one of two.things. -They 
will either segment contracts so that they will qualify as small. 
purchases under the Federal ·Acquisition Regulation~, Part· 13 
procedure.s. This will undoubtedly increase costs, ·overburden the 
limited contract supervision capability ·of the: contracting 
offices, and lead to less than· optimal results, or· they will 
combine logically unrelated or marginally related contracts into 
omnibus projects that will be the province of large businesses. 

We see further confusion and disaster on the horizon upon reading 
Air Force Acquisition Circular (AFAC) 87-16, Section 19.501, 
paragraph (g) as amended, states that even ongoing contracts with 
small businesses are not exempt from conversion to total small 
disadvantaged business set-asides. We recognize that there is no 
guarantee that an existing contractor, even one who has provided 
quality service and/or products has any guarantee of renewal. 
However, under this change, they may not even have the chance to 
compete. Further, in the past, many small businesses, who were 
unsuccessful bidder-s in a contract renewal have been able to 
employ some of their people and to recover some of their 
investment in equipment and materials by participating as a 
subcontractor for the new successful bidder. This has also 
worked to the advantage of the new contractor, often a small 
disadvantaged business, by providing an immediately available 
source of expertise and capability to perform the contract. 
Under the interim rule as implemented neither will benefit. The 
small contractor will be excluded because the new contract will 
be a total small disadvantaged business set-aside. The small 
disadvantaged business will be unable to use the expertise -of the 
prior- contractor and will have to replicate this capability. We 
cannot conceive of how this will not be more c;ostly to the 
Government both in terms of dollars and reduced performance until 
the ·new: contractor can develop the necessar;y performance 
capability. 

We belie~ve that, this interim rule benefits neither: the. small 
disadvantaged businesses, other. small businesses, :Or :the Federal. 
Government. This interi~ rule will not hav~ the intended-~ffect 
of ensuring that_five ~ercent of the contract dollars :are awarded 
to small disadvantaged bU$1nesses and, in fact, may· ul;timately 
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reduce the percentage o·f contract award dollars going to small 
disadvantaged businesses. We are certain that it will reduce the 
amount available for other small businesses and is likely to 
result in a smaller percentage for all small ( sma.ll and. ·small 
disadvantaged) businesses. 

Our suggestion would be to revoke the interim rule and replace it 
with one that increases the proportion of all defense contracts 
available to all small businesses and· then to add contract 
requirements in all contracts which will increase the 
participation of small disadvantaged businesses. This will opep 
participation for small disadvantaged firms in a wider range of 
contract opportunities and not unduly penalize those small firms 
who do not qualify as small disadvantaged concerns. 

Failing the above, there are several steps that must be taken 
immediately to rectify some of the most grievous flaws in the 
interim rule. First, contracts to be identified as small 
disadvantaged business set-asides must be identified at the 
earliest stage, certainly before bid solicitation. Second,the 
solicitations must include requirements that the bidders provide 
sufficient information . .tor the contracting officer to determine 
if the bidder, to include all sub-contractors and suppliers, are 
in fact bonafide small disadvantaged businesses and have the 
expertise/capability to provide the product/service required. 
Third, the contracting officer must have the authority to make a 
determination of the capabilities of the bidders prior to 
contract award. Lastly renewal contracts should not be subject 
to total small disadvantaged business set-aside procedures. 

Thank you for the opportunity to provide comment to this proposed 
rule. We would appreciate a response to our concerns and a copy 
of any and all revised interim rules and/or the final rule~ 

Sincerely, 

~~ ~··~' ~ 
Louis G. Harkness 
Vice President/General Counsel 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODASP-(P) ·oARS 
c/o OASD(P&L) {M&RS) 
Room 30139, The· Pentagon 
Washington, D.C~ 20301-3062 

Dear Mr. Lloyd: 

30 July 1987 

An Association of Small Business Research, Engineering and Technical 
Services Company (ASRET)· Committee met with Secretary Costello on 20 July 
concerning Section 1207 of the Fiscal Year 1987 Defense Appropriation Act and 
the interim rule. Colonel Otto Guenther had our draft ASRET Analysis which he 
indicated he would pass to you. We indicated we were refining the report and 
would want to substitute the revised report to the DAR Council. 

We are attaching: 

a. The ASRET Analysis, dated July 24, 1987 and request that you 
substitute it for our draft, and 

b. Addendum one to the report covering 11 Breakout of Work from 
Unrestricted Procurements .. , dated July 29, 1987. 

We wanted to be certain that our material was in your hands as required 
by the Federal Register and reached you by 3 August. With this letter may we 
ask that you substitute the ASRET Analyses in your files and officially con
sider our comments. Also, we request that you consider our Addendum One in 
your review. Thank you. 

Copy 'to: : 
Mr. R. K~nneth Misner 
President, ASRET 

Sincerely, 

Jo n • Bennett 
Cha1.rman of the Board and 

Chief-Executive Officer 

Crystal Square 3 Suite 300 1735 Jefferson Davis Hwy. Arlington, Virginia 22202-4177 (703) 892-9500 
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Defense Acquisition Regulatory Council 
Attn Mr. Charles Lloyd, Executive Secretary 
ODASP(P) OARS . 
c/o OASD(P&L) (M&RS) . 
Room 30139, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

30 July 1987 

By the Federal Register, Volume 52, Number 85, May 4, 1987, the Defense 
Acquisition Regulatory (DAR) Council invites public comment concerning an 
interim rule amending the Defense Federal Acquisition Regulation Supplement 
(DFARS) to implement Section 1207 of the National Defense Authorization Act 
for Fiscal Year 1987, entitled 11 Contract Goals for Minorities ... Comments are 
required by August 3, 1987. 

ANADAC, Inc. is a small publicly-owned engineering management and tech
nical services company. We employ approximately 150 people. Under an ESOP 
(Employee Stock Ownership Plan), the employees own in excess of 20 percent of 
the publicly held stock. Our major customer is the Department of..·the Navy 
and, more particularly, the Naval Sea Systems Command (NAVSEA). We are one 
of perhaps 50 companies in the Washington area that compete for NAVSEA 
service contracts, particularly contractor support services (now defined as 
CAAS: Contractor Advisory and Assistance Services). There are at least 10 
small disadvantaged SA-certified companies who also participate i.n NAVSEA 
CAAS procurements. 

ANADAC, Inc. and most of the other small businesses performing NAVSEA 
technical services/CAAS contracts depend to a large extent on competitive 
small business set-aside awards to sustain our business base. As part of the 
Federal Government Small Business Program, we as a group support the SA and 
small disadvantaged business (SOB) programs. We.cannot, .however, condone OSD 
implementation of SEC 1207 as it now stands. It; is inequitable and unfair 
and will severely damage many companies: in our business community. 

. . 

.As a b~sic premtse,~ANADAC, Inc. questions the legality of the interim 
rule as it i~ writte~·and being implemented. We believe it to be in conflict 
with the Small Business Act as·it pertains to protecting the interests of 
small busine~s concerns and with the Armed Services Procurement Act ~s·it 
pertains to fairness; in ~llo~ating fed~ral ~ontracts to small business. In 
addition, the Section 1207 language does not appear to be permissive. Th~re
fore, unless .either Section 1207 or CICA is amended, it would seem that SOB 
set-asides made without justifications and approvals would be subject to 
challenge. We request that a legal opinion in all three instances be 

Crystal Square 3 Suite 300 1735 Jefferson Davis Hwy. Arlington, Virginia 22202-4177 (703) 892-9500 



obtained and published, and during the period of inquiry, implementation of 
th~ interim rule be suspended. 

Under FAR :19.501(g), DOD requires that once a product or service has 
been successfully acquired by a contracting office on· the basis of a small 
business set-aside, all future requirements of that office for that parti
cular product or service be acqui_red on the basis of a repefitive set-aside.· 
Section 1207 offers no such protection to small business set-asides. As a 
result NAVSEA and other Services/Commands. are reclassifying previous small 
business set-asides to restricted-small disadvantaged- business set-asides at 
an alarming rate -- one calculated.to do immediate and irreparable damage to 
the companies impacted and to the overall Federal Government Small Business· 
Program. 

Our company took part in an ASRET Study of Section 1207 implementation 
furnished you under separate cover. Study statistics show that S5.5 percent 
of the NAVSEA SA and SOB contract actions for FY S6 occurred in the service · 
industry. Because of the NAVSEA industrial structure, little short-term 
action can be taken to reverse that situation. We believe this situation to 
be the same within other Services/Commands. In fact, Section 1207 imple
mentation can be expected to increase the heavy dependence on the service 
sector for SA and SOB awards and goals. At the three levels within Navy and 
OSD with whom we held discussions, procurement officials acknowledge this 
situation to be generally true. Many informally agreed that, if carried to 
the letter of the law, DOD support services would be disrupted_and harmed. 
As such, implementation of Section 1207 as it now stands will-be inequitable. 
Given the expected economic impact on DOD support services, we feel further 
investigation is necessary before proceeding. No one would consider changing 
the profit or other high impact policy without economic impact analysis, so 
why do it here? Accordingly, we request that you consider holding the 
interim rule in abeyance until an economic impact analysis has been com
pleted, assessed, and can serve as the basis for DOD-wide implementation. 

Currently, NAVSEA CAAS procurements are actively meeting SA goals. Dur
ing FY S6, of $31S.9 million obligated for CAAS procurements within NAVSEA, 
$39.S million and 102 contract actions were set aside for SA and SOB awards 
and $41.3 million and 111 contract actions awarded as small business set
asides. Disadvantaged businesses represent .12.5 percent of the total NAVSEA 
CAAS business today and 49.1 percent of the CAAS set...:aside program dollars., 
Thus, in the NAVSEA CAAS area, small disadvantaged businesses have exceeded 
their goal-by more than two and sh~re_ equally with bther small businesses in 
set-aside programs •. While it is not our intent to do so, one: could argue· · 
th~t the e~isting 50-50 split of CAAS: set-aside a~ards already treats non
minority small business unfairly in this area. Yet, this is one of the 
speci.fic services ar-ea that will be s~vere.ly _impacted by.your Section 1207 
implementation. We find riothing in Section-1207 that prohibits ~ategoriza-: 
tion and sectioning of the small disadvantaged business goals. In the : 
interest of equity and to· protect, ero~ ion of the exi s.t i ng sma_ll business 
base, we respectfully request that Section 1207 implementation (i) provide 
for partition of goals by industrial or DOD funding categorie~; or (ii) apply 
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exemptions when previous and existing subsectors are found to significantly 
exceed the SOB five percent goal. 

This program is already having a significant negative impact on small 
businesses~ Since implementation of Section 1207, NAVSEA has already reclas-. 
sified the PMS 312 small business award from 11 Small business .. to a 11 Small 
disadvantaged busineSS 11 set-aside, thereby totally eliminating the current 
incumbent from even bidding for the follow-on work. Our business community 
·is aware of at least four more previously classified small business set
asides that are expected to be reclassified small di~advantaged business 
in the near future. Our best estimate is that, within one year, .up to 30 
percent of the previously classified CAAS small business set-asides under FAR 
19.501(g) will have been reclassified. Rather than promoting free and open 
competition, this will restrict all non-minority contractors from bidding and 
denies them the right to work. No one can claim this approach is fair and 
equitable. Not only goals but parity between SOB and small business in 
NAVSEA CAAS set-asides has been attained. We think this situation is occur
ring Service-wide. Accordingly, we request that Section 1207 implementation 
include a section giving protection to FAR 19.501(g), by restricting reclas
sification of previous set-aside repetition when it can be shown that the SOB 
goal of five percent has or will be met for a fiscal year or reporting 
period. 

The question of Congressional intent is essential. Did Congress mean to 
mandate reward of one segment of small business at the direct expense of 
another segment of small business? We think not. As we understand it, the 
Congressional Black Caucus and other supporters, rightfully so, acted through 
its House of Representative channels to ensure fairness and equity in DOD 
procurement awards to minority firms. Most Congressmen and other observers 
would agree that DOD implementation of PL 95-507 resulted in very little pro
gress toward these objectives. We were told that Section 1207 was initiated 
by the House of Representatives so that implementation of existing legisla
tion could be aided and abetted by minority goals. Now comes along Section 
846 of the proposed National Defense Authorization Act for Fiscal Year 1988 
which mandates (a) no reduction in the small business set-aside program and 
(b) enforcement of PL 95-507, among other corrective actions. In our dis
cussions witn OSD officials, there was a reluctance on their part to admit or 
give any credibility to Section 846 of the new appropriation act since it has 
not passed the Senate. Clearly, Section 846 emanated from the same place 
that Section 1207 originated. We think it obvious that the legislative~ 
sponsors· did not intend to harm other sma 11 business ·set-asides, but r:ather 
to put teeth into implementing PL 95-507. In the iriter~st of-reputabl·e 
business practices, ~e sincerely request that you acknowledge ·and act on 
Congressional intent and stop this unnecessary and unwanted r~pe of develop
i-ng small business enterprises. 
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·Respectfully yours, 

• Bennett 
Executive Officer and 

Chairman of the Board 



July 29, 1987 

ADDENDUM ONE TO ASRET REPORT 
Analysis of the Five Percent Disadvantaged Contract Goal 

dated July 24, 1987 

SECTION II. RECOMMENDATIONS 

Add Paragraph "F" as follows: 

. F. Reaffirm DOD's Directive for Break Out of 
Work from Unrestricted Procurements for-
Small and Small Disadvantaged Businesses 

o Reemphasize the DOD program to break out work from 
unrestricted procurements and set it aside for performance 
by small and small disadvantaged business concerns. 

o By ni s Memorandum of 1 June 1982, Deputy Secretary of 
Defense Frank Carlucci directed ···the Secretaries of Mi 1 i
tary Departments and Directors of the Defense Agencies to 
break out work from unrestricted procurements and package 
future so 1 i ci ati on "so as not to preclude performance by 
small and small disadvantaged concerns as prime 
contractors." 

o Further he said, "The following policy statements are 
intended to resolve the inherent conflicts· between our 
consolidation efforts and their potentia·l impact on the 
small and small disadvantaged business programs. Please 
see that they are appropriately implemented: 

{1) Functions that are currently being performed by small 
business, including those won in open competition on 
the basis of a set-aside or by 8{a) contract, shall 
not be considered for consolidation." 

o There are many instances where the Government has reclas
sified a procurement as unrestricted even though the work 
has been performed satisfactorily by small b~sinesses 
though creating the illusion that the nature of the work 
had changed through addition of tasks not contai~ed in the. 
previous procurement. In fact, in some insta'nces;: com-. 
panies that had :won the. procu~ement~· .and succes~fully. 
performed the work ~s small businesses were the $Utc~ssful. 
offerors for the same work contracted for on unr~stricted 
procurements after: they had turned big business. . · · 

o A current example .of this latter practice can be made for 
the Navy's SNAP program in SPAWAR lOK for which services· 
are currently being planned for procurement· under an 
unrestricted solicitation where the incumbent contractor, 
who performed the work as a small business, is now a large 
business. 
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VICE PRESIDENT 

DIRECTOR OF MATERIAL OPERATIONS 

FORT WAYNE, INDIANA 46808 

Defense Acquisition Regul·atory Council 
ATTN: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P)/DARS, c/o OUSD(A) Mail Room 
Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Reference: DAR Case 87-33 

Gentlemen: 

August 21, 1987 

Magnavox Electronic Systems Company has been, and will continue 
to be, a supporter of Public Law 95-507. Our support has been 
demonstrated over the years by a steady growth in the use of 
minority suppliers. The growth from FY 82 to FY 86 shows the 
percentage increasing from 1% to 3% in FY 86. The amount of 
purchases has increased from $843,000 in FY 82 to $8,297,000 in 
FY 86. This improvement has taken place because of our manage
ment's commitment and through the dedication ane hard work of 
many employees. 

The driving force of our program is our Minority Business 
Development Council. This council was established by our manage
ment and is directed by our Vice President, Director of Material 
Operations.· Members of the council are representatives from 
Purchasing, Quality, Manufacturing and two Minority Liaison 
Engineers. Representatives from Marketing, Contract Administra
tion, Personnel .and the Law Depa·rtmenL attenu when requested.· 
The result of this effort is that we have developed our minority 

·suppliers to a point where one is one of our top ten suppliers 
while ariother is one· of our top 25 suppliers. Our efforts have 
included training operating personnel, providing technical assis
t~nce, the dev~loping of;quality itandards, and we have provided 
financial assistance. 

Being a manufacturer of electronic products, we use a significant 
amount of solid state devices and we also utilize Subcontractors 
with·specific expertise in the systems business. These two areas 
represent approximately 35% of our total procurements. This 
requires that our opportunity for minority procurement from all 
other areas must exceed 4-1/2% for us to average 3% for the 
fiscal year. 



Page Two 
To: Defense Acquisition Regulatory Council 

Public Law 99-661 sets a 5% goal for the DoD to purchase from 
Small Disadvantaged Concerns. As I. have read in the Federal 
Contracts Report dated May 25,-1987, the Houi~ has passed an 
amendment to the Defense Authorization Bill to: 
"Establish procedures or guidance for contracting cifficers to -
(A} Set goals which Department of Defense prime contractors 
should meet in awarding contracts ..... with a minimum goal 
of 5% . . . . . " 

We feel that these goals are attainable on some programs. We do 
not feel they are as attainable across the board. As we have 
outlined, it has taken Magnavox four years to increase the 
minority participation by 2%; however, much of this increase is 
on a few contracts which provided subcontracting opportunities. 
In addition to our Minority Business Development Council, our 
Buyers are tasked with locating viable minority vendors. Our 
experience has found a limited number of minority businesses in 
the manufacturing field; yet the manufacturing field contributes 
the most potential for increased subcontracting business. 

It is our opinion and recommendation that any minimum goal for 
all defense contractors must be balanced with the subcontracting 
opportunities of the Government contracts involved, i.e. systems 
contracts, R&D contracts, and production contracts. 

Sincerely, 

MAGNAVOX ELECTRONIC SYSTEMS COMPANY 

..... ~C~ 
c:~ ~d/~,--
~ H. N w m 

Vice President 
Direc~or of Material Operations 

cc: Senatrir Dan Quayle 
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& Engineering 
Associates, Inc. 
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17 August 1987 

Defense Acquisition Regulatory Council 
ODASD(P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, DC 20301-3062 

ATTENTION: Mr. Charles Lloyd, Executive Secretary 

Dear Mr. Lloyd: 

67-33 

SEA is a non-disadvantaged small business providing technical professional 
services. We have a proven track record in competing for and successfully 
accomplishing DoD and DoE projects in a competitive environment. 

This letter is written in response to the Dod implementation of Section 1207 
of the 1987 Authorization Act - Public Law 99-661. We have had ongoing 
dialogue with our Congressional delegation because we are concerned about the 
continual erosion of the amount of contract dollars available for competition 
among small businesses. 

Our congressional delegation continually states ,.to us that is is legislative 
intent not to award contracts to Small Disadvantaged Businesses (SDB's) at the 
expense of other small businesses; however, that is precisely what is 
happening. At the Kirtland AFB Contracting Center, we were recently quoted a 
figure of $50M out of $400M in contract awards going to 8(a) firms. Some of 
these firms are larger than we, and are providing the same services. In the 
interest of fairness, one must question the need for special preference. 

To continue to foster a competitive environment, we strongly recommend the 
following: 

(1) A graduation level or. limit of $5M in ·annual governffi~nt contracts 
be imposed on SDB, .i.e., when an SDB -firm reaches that level of 
contracts .they should no longer be eligible for preferential · 
treatment and they <;>ught to be required to s.tand the test of 
competition. 

(2) An absolute· time limit of seven years (five years plus a two :Year 
extension)" be imposed on any SDB, and that no extension past this 
time limit be allowed-under any circumstances. 
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(3) No reduction. in the number or dollar value of contracts under the 
small business set aside program. established under Section lS(a) of 
the Small Business Act. 

(4) Renewals and recompetition of existing contracts being performed by 
non-disadvantaged small businesses should not be set-aside for 
SOB's. 

These suggestions are made in the interest of fair and equal competition among 
all small businesses. 

Thank you for the opportunity to respond to the proposed rule making. 

Sincerely, 

SCIENCE AND ENGINEERING ASSOCIATES, INC. 

. Woods 

GRW/sm 



Contract Services Association 

August 17, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
OASD (P&L) (MARS) 
Pentagon - 3C841 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

The Contract Services Association is the major trade association exclusively 
representing the companies which provide technical and support services to 
Federal G9Vernment agencies. We are vitally interested in any regulatory 
development which affects the marketplace of our member companies, such as the 
DFARS interim rule published on May 4, 1987 under DAR Case 87-33. We were not 
aware of this interim rule until it began to impact our membership, and 
appreciate the opportunity to submit these comments belatedly. 

The service contract industry is uniquely affected by any initiative to reserve 
prime contracts for a specific segment of the industry, particularly when the 
initiative includes a "goal" based on total Defense procurement. The largest 
segment of the Defense procurement budget is major system acquisition, which is 
not suitable for setaside for small business although it is part of the base 
used to establish the goal. This disto0=-ionrproduces disproportionate emphasis 
on setting service contracts aside for small business, and has resulted in 
decisions to setaside base support contracts which exceed $10·million annually 
exclusively for small business. There are serious-disadvantages to this 
development, including: 

o Small business firms are tempted to seek, and accept, contracts 
for which they lack the experience and resources, risking default 
and bankruptcy. 

o When they are successful·, three years of performance will push. them 
out of the small business category and they are unable to compete 
for· renewal. At the time they lose the major portion of their bus
iness ba~e, they are ineligible to bid on small business setasides. 

o Large companies in the service industry are leaving the base support 
A.-16 market.· These conpanies, which are ~the only ones that have the· 
resources to convert·a large base supPort activity to contract 
performance, ~will not make the investment if they are denied the 
opportunity to compete for continuation of the service~ 

These developments are seriously restraining competition in the service 
industry and threaten the viability of the Defense Commercial Activities 
Program under OMB Circular A-76, which has produced very substantial cost 

1350 New York Avenue, N.W. • Suite 200 • Washington, D.C 20005-4709 • (202) 347-0600 
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savings in the Defense budget. They also create instability in the small 
business program, where viable small firms can be seriously damaged by 
undertaking overly ambitious contracts - even if they succeed, they are 
propelled out of the program before they are ready to meet unrestricted 
competition. 

I am sure you are aware of the concern over the interim rule in the 
non-minority, small business community, which includes sorre of our member 
companies. They have already seen business that is normally reserved for all 
small business now restricted to that small segment which meets the definition 
of "small disadvantaged business". They are understandably distressed over a 
Government action which denies them the opportunity to compete for renewal of 
contracts which they are currently performing. The legitimate concerns of 
these companies will lead to increased pressure to setaside large service 
contracts for small business, thus exacerbating the problems already described. 

It does not appear that development of this interim rule included full 
consideration of its potential economic impact on the Defense budget. Total 
Defense procurement for FY-88 will surely exceed $160 billion. If 5% of that 
arrount is devoted to prime contracts with SOB firms, with a premium of 10% 
above "fair market price", this would result in unnecessary expenditure of $800 
million at a time when the Defense budget is under unprecedented stress. 
Regardless of the good intentions behind this interim rule, we do not feel that 
this represents the best use of scarce funds appropriated for the Defense of 
our country. 

The Contract Services Association is not opposed to small business or small 
disadvantaged business firms. OUr objective is to serve the best interests of 
the service industry and all companies in that industry that seek business in 
the Government market. We also recognize the concerns of Congress that led to 
Section 1207 of P.L. 99-661, and feel that all those interests can be served in 
a manner that will be less disruptive to the service marketplace, less 
hazardous to small and disadvantaged businesses, and less wasteful of Defense 
appropriations. 

Section 1207 places equal emphasis on "contracts and subcontracts" to be 
awarded to SOB firms and other minority institutions. It has been our 
experience in working with companies that seek to do business with the 

. Government that they are primarily interested in business which offers an 
opportunity to earn a reasonable profit, and that prime contracts and 
subcontracts are equally welcome. We feel strongly that inordinate emphasis 

·has-been placed on prime contracts in the implementation of all legislation 
which seeks. to ensure a fair share of Government. prpc.urerrent· dollars for 
SpeCific economic groups. We find the interim rule for implementation of 
Section 1207 devoted exclusively to award and reporting of prime contr~cts, 
disregarding the extensive potential for subcontracting which would.minimize 
the-serious problems identified earlier._ 

The primary reason for establishing setaside programs for small business and 
small disadvantaged business firms is that these companies lack the capital, 
management expertise, and/or business experience necessary to compete in the 
open market for Government business. These deficiencies have resulted in a 
failure rate on Government contracts awarded under setaside procedures that is 



Page 3 
August 17, 1987 

higher than experienced under unrestricted competition. Despite the best 
efforts and intentions of Government personnel who are assigned to assist these 
firms, they frequently are overextended and lack the business experience 
necessary to assure success. 

A more effective route··-to provide business opportunities to these firms, and 
also assure competent business assistance necessary for development, is through 
subcontracting with an experienced prime contractor. Under this approach: 

o Prime contracts can be awarded competitively, providing optimum 
economy in the expenditure of scarce Defense resources. 

o The prime contractor is responsible for perforrrance, minimizing 
risks for the contracting agency. 

o The prime contractor can provide business and technical assistance 
to the small firm, insulating it from the complexity of Government 

·'·"" regulations. 

o Base support and other multiple requirement activities can be 
consolidated for efficiency and to reduce workload for Government 
procurement personnel. 

o Experienced large service contractors will be encouraged to 
participate in Government business where their capabilities will 
be most effectively utilized. 

Subcontracting as an approach to providing business opportunities for small 
firms has been grossly underutilized due to lack of a proper reporting system 
to ensure full credit, inadequate implementation of subcontracting procedures, 
and lack of authority for prime contractors to restrict competition to targeted 
groups. Appropriate regulatory action, within _existing statutory authority, 
could overcome these problems and significantly expand business opportunities 
for small and small disadvantaged businesses without adversely affecting the 
competitive marketplace or the Defense effort. 

The Contract Services Association submits the following recommendations for 
implementation of Section 1207 in service contracting, recognizing that they 
might be less effective, or even unnecessary in procurement of supplies and 

' equip~nt available from small firms. · 

o Establish an-effective reporting system for subcontracts, indentifying 
subcontracts awarded to small and small disadvantaged f:j._rms. · 

o The Competition in Subcontracting clause, .FAR 52.244-5, should be 
revised to authorize prime contractors to setaside prbcurements for 
small or small. disadvantaged businesses when reasonable prices and 
satisfactory performance can b~ expected. · 

o In all negotiated procurements, include a requirement for submission 
of a small/disadvantaged business subcontracting plan, and place sig
nificant weight on the extent and quality of this plan in the 
evaluation factors for source selection. 
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o In all unrestricted sealed bid procurements, include an appropriate 
minimum requirement, as a percentage of total contract value, for 
subcontracting to small and small disadvantaged businesses. 

We feel that this approach would be far more effective in promoting business 
for minority firms, and meeting the intent of Congress, than the interim rule 
published on May 4, 1987. Representatives of CSA would be very pleased to meet 
with you and others involved in the implementation of this policy to answer any 
questions and assist in the implementation of _these recommendations. 



The Honorable Casper Weinberger 
secretary 
Department of Defense 
The Pentagon 
washington, D.C. 20301-3062 

Dear Secretary Weipberger: 

Ae~members of Congress concerned about the success and proper 
illif.l.ementation of the Department of Defense's minority set-aside 
program, we are writing this letter to propose specific 
regulatory language for the final regulations implementing 
Section 1207 of P.L. 99-661. 

section 205.207 -- Preparation of bids. 

The regulations should not prohibit non-small disadvantagved 
businesses from submitting unsolicited proposals, provided they 
know in advance that the procurement may be set-aside. Although 

'the regulations should be clear in seeking proposals' from SOBS 
only, they should not specifically prohibit unsolicited proposals 
from non-SDBs. Therefore, we would amend the language of Section 
205.207(d) (S-73) by substituting the folfowing language in place 
of the last sentence: 

"Therefore, replies to this notice are requested at this 
time from small disadvantaged business concerns only. 
Replies re·cei ved from-other than small disadvantaged 
business concerns will not be considered, unless adequate 
i~erest is not received from SDB concerns, and the 
solicitation is issued as a (enter basis for ~ontinuing 
the acquisition, e.g. 100% small business set-aside with 
eva~uation.preference for SDB concerns, etc.).~ 

Section 206.203~70 
concerns • 

set-asides for small disadvantaged business 

. Even assuming that the Competition in Contracting Act does not 
require a contracting officer to prepare a written justification 
for a S:et-aside award under .the 5% program, we WOU).d amend . 
Section· 206.203-70 by deleting: ~he last sentence and substituting_ .. · 
the fo1lowing language: 

"All justifications, determinations, findings, and 
approvals in connection with the set-aside of a procurement 
under this program shall conform with the requirement·s of P.L.-
99-661 and DoD procurement practices.• 

We would also recommend that Federal Acquisition Regulation 
52.219-9 (d) (11) (iii) be amended to read as follows: 



~~~~~; •• ,~~1:~;),_~--
.. " 

•Records on each subcontract solicitation resulting in an 
awatd of more than $10;000, indicating (A) whether small· 
business concerns were solicited and if not, why not, (B) 

- . i1fittl~milfi-:"Wfst1CJ\icn-~~-c~e£"~S .. =:~JfH~~-. 80l!(;i ted ~nd 
if not, why not, and (C) if applicable, the reason the award was 
not made to a small business concern.• 

Section 219.001 -- Definitions. 

The definition of •fair market price• should be .amended to. read: 

•For purposes of this part, fair market price is a price based on 
reasonable costs u~der normal competitive conditions and not on 
lowest possible costs. For new procurement requirements, or 
re.q.uirements that lack satisfactory procurement history, the 
est~mate shall be based upon recent award prices adjusted to 
insure compatibility. such adjustments shall take.into account 
differences in quantities, performance times, plan_s, 
specifications, transportation costs, packaging and packing 
costs, labor and material costs, overhead cost$., and any 
additional cost which may be deemed appropriate.• 

Section 219.201 -- Technical assistance. - ~ 

The regulations fail to make specific proposals ~egarding the 
technical assistance requirements under Section 1207. Therefore, 
we sugges~ that the following language be incorporated in the 
final ~egulations: 

In the amendment to 219.20l(a), the phrase •, pursuant to section 
1207(c),• should be inserted after the phrase •It is the policy 
of the Department of Defense• and before •to strive to meet these 
objectives•. 

A n~w 219.202-6 should be added to read as follows,: 
-...... 

•19.202-6 Technical assistance. 

•(a}- Contracting officers shall.provide project1ons of DoD 
requirements up to 18. months in .advance :of public~tion. Such 
proj~ctions shall include a description of what wiil be 
purchased, who should be contacted and the antfcipated 
capabilities necessa~y to· fulfill the r~quiremerit. 

•(b) Each milit~ry facility with procurement a6tivities shall 
·conduct annual technica~ assistance seminars·, funded _by DoD, 
~sing contracting offic•rs and other related personnel.· This 
subsection applies-to military procurement personnel at the 
facilities of prime contractors as well. These seminars shall 
include discussions regarding information about the minority 
contracting program in general and at particular military bases 
or prime contractor facilitie~, advice about DoD procure~ent 
procedures, instruction on preparation of proposals, and other 



Accordingly, 219.302(5) should be ~eleted. 

Final~y, 2f9.302.(6) should be amended to read: 

• (5) If the DoD determination is. _not ·issued-wfthin 10 days after 
the contracting officer's _receipt of the. protest, it shall be 
presumed: that the questioned offeror is._a SDB concern. This 
presumptiori will not be used as ·a basis for an award without 
first ascertaining when a determination can be expected, and 
wher• practicable, waiting for _such dete~mination, unless further 
delay in award would be disadvan·tageous. ~o the Go~erninent. • 

Section 219.502-3 -- .Partial set-asides. 
~----------------~. . 

f~ovision should be made for.partial .. set-asides under· the 5% 
pr~gram. Therefore, we would amend section 219.502-3 to track 
the language of the Federal Acquisition Regulations to read as· 
follows: · .... : ... 

• (a) The contracting officer shall set aside ·a portion of an 
acquisition for exclusive small disadvantaged~business 
participation when--

8 (1) A total set-aside is not appropriate; 

8 (2) The requirement is severable into two or more economic 
production runs or reasonable lots; 

. 
8 (3) One or more small disadvantaged business concerns are 

expected to have the technical competence and productive capacity 
to satisfy the set-aside -portion of the requirement at a 
reasonable price; 

8 (41" The acquisition is not subject to small purchase 
Pt:Ocedures; and 

• (5) A class of acquisitions may be: partialLy set aside. 
Under certain speciifed condi.tions, part1al set-asides may be 
used iri conju~ction with multiye~r _co~t~acting procedures. 

•(b)(l) W~en the contracting qfficer de~erminie$~hat a portion 
of an acquisition is to be set aside~ the requirement shall be· 
divided into ·a set-aside portion· ·and a· non-set . ...:aside portion, 
each of which shall (i) be an economic production run or 
reasonable lot and (ii) have terms and a delivery schedule . 
comparable to .the other. When practicable, the set-aside portion 
should make maxi~um use of small disadvantaged business capacity. 

•(b)(2) T&e contr~cting offic~r shall ~lso encourage the 
participation of sm·all disadvantaged concerns in the .non-set
aside portion of an acquisition. 

"(c)(l) The contracting officer shall award the non-set-aside 
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portion using normal contracting procedures. 

(2) (i) After all awards have been made on the.non-set-aside 
po~tion, the contr~cting officer shall negotiate with eligible 
-~-_<?.n~~_ns _on,.~~set:'!~-~~-~ p~r-t_!()n,_ a_s _l!~o.!id~d in the· 
solic1atlon, ana malt~ ~:L~;~~~·got-fa·l~«'t~s;:~-~1 be .condurc-t.~d -
with small disadvantaged business concerns in the order of 
priority as indicated in the solicitation (but ·see (ii) ·below)·. 
The set-aside portion shall be awarded as provided in the · 
solicitation. An offeror entitled to receive the award for 
quantities of_an item under the non-set-aside portion and who 
accepts the award of additional quantities under the set-aside 
portion shall not be requested to acccept .a lower price because 
of the increased quantities of the award, nor shall negotiation 
be conducted wit~7a view to obtaining such a lower price based. 
solely upon receipt of award of both-portions of the 
eeqtt.isition. This does not prevent acceptance by the contracting 
c:Jtficer of voluntary reductions in the price from the low 
eligible offeror before award, acceptance of voluRtary refunds~· 
or the change of prices after award by negotiation·· of a con tract 
modification. -

•(ii) If equal ·low offers are received on a non-set-aside 
portion from concerns eligibl~ for the set-aside portion, the 
concern that is awarded the non-set-aside part~o~ the acquisition 
shall have first priority with respect to negottations for the 
set-aside.• · 

This approach would be consistent with Undersecretary Godwin's __ . 
statement that •partial set-asides will be included when changes 
are made as a result of public comment.• (See Attachment) 

.Section 219.502-72 --SOB-set-aside. 

Taken li~~rally, thia provision would require an ~DB to offer the 
services of another SDB in order to have a procurement set
~side. This would effectively eliminate minority, wholesalers and 
dr"stributors from the program. ln add_ition, procurement 
regulations should not carry an implicit presumpt4on that SDB 
firms are less than qualified to. perform on R&D or architect
engineering contracts. And finally, DoD should ~ollow through on 
its intent to develop a proposed: rule allowing an SDB set aside 
where a market survey and a •_sources sought• CDB·,~·notice ldentif_y 
only one responsible SDB.concern: which could-fulfill DoD's 
requirements. Therefore section· 219.502-72 (a) should. be· amended 
to~ read as follows,- succeeded by a new .paragraph •(b)• as 
~ndicated. Furthe(~· the paragraph formerly labeled •(b)• should 
be changed to • (c) •, : • (c) • should be changed to • (d) •, and ~ (d) • 
.to •(e).• · 

•ta) Except ·those subject to small purchase procedures, the 
entire amount of an individual acquisition shall be set-aside for 
exclusive SDB participation if the contracting officer determines 
that there is a reasonable e_x,pectation that (1) offers will be 



-...... - ·-

obtained from at least two responsible SDB concerns offering t~e 
supplies or services of different SDB concerns or of any domestic 
sm~ll business and (2) an award will be made at a price not 
exeeeding the fair market price. ~Y- more th~n ten percent. 

. . . 

--~ --·· Tt)~JA direc·i···awtrcr·a-.rstJnmay-rl'oe·mcmF-~lil-t .grw,~ ~fi£·-~ without 
full and open competition~· as permitted by section .1207, when ~ 
market survey and'CBD notice identify only·one responsible SDB 
concern which could fulfill DoD's requirements. · 

Section 219.502-72(b) -- We believe that multiple 8(a) firms 
expressing an ~nterest in: having an acquisition plac-ed in their 
8 (a) prog·ram should not be a basis- for examining whether the 
acquisition should be set aside in the 5\ program. In fact, the 
8(a) program and t-he 5\ program should not compete for contracts 
at any level. Therefore, we ~ecommend that the following 
language contained in Section 219.502-72(b)(2) should be 
~feted: •multiple responsible section S(a) concerns express an 
interst in having the acquisition placed in the 8(a) program; · 
or". In addition, the letter "(b)• should be changed to "(c)• as 
stated above, and the numeral 8 (3)" should be changed to the 
numeral •(2)". 

Section 219.801 -- In light o·f the equally compelling mandate fo 
Section 1207 of P.L. 99-661, this section shou~d ·be written to 
avoid stating any preference between the 8(a) p~ogram and the 5% 
program. Therefore, we· would amend this section to add the 
following: 

• No preference shall exist, however, between the 8(a) program 
and the program established pursuant to section 1207 of P.L. 99-
661.• 

Section 252.232-12 -- Advance payments. 
-- ' The interim regulations failed to make any provision for advance 

p~ents. Section 1207 specifically calls for th~ mandatory 
usage of advance payments •to the extent practicable and when 
necessary to facilitate a~hievement of the 5 percent goal •••• • 

Therefore, the~ re_gulai tons should be amended to allow advanced 
. payments pursu(:lnt· to: Sect:ion 2307 of title 10, United States 
Code, to Section .1207. entities. tt should be .not-ed that 
~nderse~retary Godwin ha~ agreed ·t6 clarify the procedure for 
obtaining advanced paym~nts under. Section 1207. In addition, 
·because the Undersecretary stressed the Department of Defense's 
preference for progress paymentsl ·the regulations should -also 
:clarify the procedures for obtaining progre.ss payments and state 
·criteria by which such payments will be made. 

Beyond advance and progress payments, DoD should consider more 
aggressive schemes for providing financial assistance to SDBs. 
DoD and numerous interested minority contractors have pointed out 
that the benefi~s afforded through section 2307 are modest. Yet 



it is clear that adequate financial assistance must be a central 
link in the success of P.L. 99-661. Since access to capital is a 
key problem of SDB enterprises, e~panding contract opportunities 
will be of little avail if .firms cannot gather the resources to 

·~~ -~--- take advantage of those opportunities. · 
~- ''" ·-· --~~~ -· ·-· ..... - - ~. -- .. ···- . 

JP- ·;:.:·~·-··-··· -: ;· ~-··- • ... ;,_ •• ~~ • .,.:::::...__:..~ -::-·· ~-- -'~~ ~-~""c....- ... • ..,.·_ ... 

Accordingly, DoD should explore,. in conjunction with Congres·s; 
two finan·cial assistance programs that could help realize the · 5\ 
goal. Fi:rst, _a debt financing program could be modeled after the· 
DOT loan progr;am for SDBs unable to obtain finan·cing from 
conventional sources. DOT has has entered into an agreement with 
a named bank to.provide short and long term loans~ -using funds 
approriated b~ Congress~ _DOT advances 75% of the loan while the 
named bank advances the remaining 25%. Seventy~five percent of 
all repaid princ~ple is then set aside in certificates of deposit 
that comprise a "bOT account•. and se~ve as a continuing pool of 
.f~nqs for future loans. The Director of the OSDBU Office acts as 
~~ DOT representative in all matters related to the agreement. 

DoD could pioneer ·a similar effort, but could ke~p .. its operation 
"off budget" by structuring it as a loan guaranty program instead 
of directly mirroring the program at DOT. Under such a scheme, 
DoD could provide a Federal guarantee covering 75% of the face 
value of SDB loans made by a ~amed bank. 

... -~ 

Although debt capital can be beneficial to some SOBs, many others 
are operating on margins too thin to absorb loan costs while 
still allowing for profits., In response, DoD should also explore 
an equity financing program. 

Currently, Minority Enterprise Small Business Investment 
Corporations (MESBICs) provide a limited source of long term 
venture capital to minority businesses. A campaign is underway 
to privatize and expand the funding base for M~SBICs by 
establishing the Corporation for Small Business Investment 
(COSBI).-- If successful, MESBICs, through COSBI, could become 
fruitful sources for financing the large numbers of SDBs 
-qgntracting with DoD as well as with other government agencies. 

. . 
However, because the expansion of MESBICs through-COSBI is not 
assured~ and ev~n if achieved may not be adequ~te to meet the 
full range of-···SPB capital needs, DoD should- exptore the 
development ·_of its own MESBIC-1 i'ke, "privately fun9ed equity 
finanping program. 

One such program has already be outlined under ,the rubric of the 
National Security Investment Fund (NSIF). The NSIF would act 
~ssentially as an intermed~ary providing capital to SOBs 
cont~~cting ~ith DoD. Ini~ial capitalization for th~ NSIF could 
be provided by successful minority and non-minority defense 
contractors who would be asked· or required -to purchase stock· in 
the NSIF, perhap~ in proportion to relative aggregate amounts of 
federal-payments received within the past five years. 
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-Proceeds f~om this capitalization would be used to leverage loans 
and create a 1arger pool of capital.with whi~h to purchase · 
pr~ferred stock -in .active.and qua~ified SDBs contracting with 

~--··--::-·~.-.. __ ;,..,-I>oD~ • .....,~2me of -~he l?r_o~eeds of the NSIF would be reser:ved _to 
·1St1'fcna&~:.;~""M~~~~~!1ftS"t·K~~~~-ht!,t~v.QJ!.ld, ~9~nd~ OJlt ~l)e . 

- Fund's portfolio, and to provide working···capi-ta·r. -·'1rna·e-r ~ri'Urmii: 
circumstances,· Ftind dividends would be reinvested. 

Minority contractors would 'be required to repurchase -the 
preferred stock held in their companies by the.NSIF after a 
period of time, or to allow that stock to be converted to common 
stock·w~th full voting rights. 

After operation of the NSIF has been established, the Fund's· 
stock could be maik.eted to a broader clientele to increase the 
pool._.of capital available for· ·inve~tment. 
• 6" . . 
As investors in the NSIF, major prime contractors would have a 
material interest iri the success of minority def~4!e contractors. 

This scheme is clearly ambitious, but it -- or something like it 
-- ultimately will be required to get to the most pressing 
financial assistance needs of. a broad range of SDBs. Meeting 
those needs will be crucial_to the success of th~DoD 5\ goal 
program. 

Section 19.704 -- Subcontracting 

The interim regulations make no provision for th~ subcontracting 
efforts of prime contractors pursuant to section 1207 of P.L. 99-
661. Moreover, the DoD profit policy offers insuffic·ient· 
incentive to increase the-efforts of major prime contractors to 
do business with minority firms. The policy neither identifies 
subcontracting with SOBs specifically nor attaches significant 
weight to· such efforfs. · Therefore, Federal Acqu~sition 
Regulation Section 19.704 should be modified by adding a new 
·s~ction •(c)• to read as follows: 

• (c) {1) Contract solicitations should ·conta~in a· suggested 
goal r~presenting the DoD· expectation of: the level of· SDB 

· participation in subcontra~ting. The expectation will vary' with 
the discretion of ·the contracting officer, but sqall be set at 5\ 
or at ~uch ·higher. ,lev~l a,s may b~ appropriate given the past 
performance of the· appare.nt successor offeror. or bidder and/or 
the contracting officer's analysis of market conditions. 

(2) The solicitation should·· advise· that the successful 
offeror may need 'initially to submit two alternative types :of 
goals. The first '·goal would represent the offero~' s maximum 
pracitcable opportunity for SDB's at the originally submitted 
price offered to ·the government. The second goal w-ould be set at 
the DoD's expectation level (presuming that is higher than the 
first. go.al) and must be supported by evidendce indicating how 
much in increased costs would be borne by the contractor if 

-· . ..... " ..... -............... 



required to meet the higher ·goal. 

. (3) ·In. order ·to varify the diffe-rential, it would be 
. necessa.ry to obtain compar·able. subcontract bids or offers from 

~:.:?-.s.-~~~-6 ~.rolr:srtli'"71t"·ms-··and::.-..9D~f--tii-:~l!.S---for- the same .. subcont.ract item. ·· 
. --···_- ,.~-~~-~·=y .. ~=.e-.... ~-.e~~~~~~!?;-:.::-~~-::~~ 

(4) DoD shall utilize the: authorit~ e•tablisbed in section. 
1207(e) (3) of P.L.:99-661 to p~t any differential cost between. 
the first a_nd the second goal described .. in (2) above as long as 
that differential is not greater than 10\.:·. The successful 
.offeror .would then be required to meet the second, presumably 
~higher, S_DB subcontracting goal. 

(5) ·If the prime· contractor breaches the agreement to meet 
the higher goal, tlfe· DoD shall deduct from the contract price 
ty.i_c~.- the differential agreed ·upon to ·reach ·t:he _higher· goal. 
. ~ -

slze Standards·-- Restrictive size standaYds pose a serious 
threat to achieving 'the 5% goal established by P.L·. 99-661. A 
number of minor'i ty firms -- often those most capa·bl~ of 
performing successfully in the expanded areas of DoD SDB 
contracting envisioned under Section 1207 -- may be barred from 
participating in the SDB set aside because they have grown past 
their size standard ceilings. · Yet at the same time, these firms 
remain far short of being •dominant in their field of operation• 
as described in FAR 19.001. 

DoD, in conjunction with Members of Congress, should petition the 
SBA to set size standards at a level that facilitates reaching 
the 5% SOB contracting goal while still limiting participation in 
the SDB set aside program to firms that are not dominant in their 
field of operation. 

Sincerely, 

Nicholas Mavrouies 



. ·i.·; 

. . .. .. 

Crockett, Jr. 

·""*.)'-... 
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ROPES & GRAY 
1001 TWENTY-SECOND STREET, N.W. 

CABLE: AOORE:SS ''ROPGRALOR" 

TE:L£X NUMBER 940519 

T£L£COPY (202) 429·1629 

HAND-DELIVERED 

WASHINGTON, D.C. 20037 

(202) 429-1600 

August· 3, 1987 

Defense Ac~uisition RegUlatory Council 
ATTN. Mr. Charles ·w. Lloyd 
Executive Secretary 
ODASD (P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841. 
The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33: 

Dear Mr. Lloyd: 

IN BOSTON: 

225 F'RANKLIN STREET 

BOSTON:,.MASSACHUSETTS 021i0 

I 
I' 

I 
i. 

I• 

! 

i 
I 

!. 
I 
1, 

(617) 423-~100 

We are a law firm that repre·sents a large numb~r of 
clients in connection with Government contracts matters. We 
are writing to submit comments on the interim rule;amending 
the Defense Federal Acquisition Regulation Supplem$nt 
("DFARS") that was published in the May 4, 1987 edition of 
the Federal Register. See 52 Fed. Reg. 16,263 (1987) (a 
copy of which is enc1osed). The stated purpose of;the 
interim rule is "to implement Section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 (Pub. L. 
99-661), [the "Act" 1, enti t'!ed 'Contract Goal for i: 
Minorities .. ," However, it is our view that in one I material 
respect-- the rule's definition of a~small disadv~ntaged 
business -- the interim rule imposes a restriction! that. go;es 
£ar beyond the provisions of Pub .. L. 99-661. ~· 

l 
I 

·' Section 1207 of the.Act (a copy of which is enblosed) 
sets a goal for . the Department of Defense ("DOD") tor the : 
expenditure of funds for contracts with small disadvantaged 
business concerns, historically Black colleges andl 
universities, and minority institutions. ·In effect, Section 
1207 authorized a DOD program· of total small disadvantaged 
business set aside procurements. This DOD program\ is 
similar to the "S(a) Program" of the Small Busines~ 



Administration ("SBA"). Under the B(a) Program SBA enters 
into prime contracts with agencies of the Federal 
Government, and then awards a sole-source subcontract to a 
small disadvantaged business concern for the performance of 
the work un~er the prime contract. Thus ... the a (a) Program 
and the DOD program provide ~n important incentive for small· 
qi sadvantag_ed busl:ness concerns to participate. in Governmentr
procurements, and confer benefits that can be the life blood 
of such concerns. The identification of firms who are 
entitled toreceive these benefits, i.e., the defin"ition of -
a small disadvantaged business concern, is, therefore, all 
important. 

The interim rule would add to the DFARS a Section 19.001 
(48 C.F.R. § 219.001) containing, inter alia , the 
following definition of a small disadvantaged business 
concern: 

"Small disadvantaged business (SDB) concern, " ... 
means a small business concern that ... is at least 
51 percent ownedcby one or more individuals who are 
both socially and economically disadvantaged, or a 
publicly owned business having at least 51 Percent 
of its stock owned by one or more socially and 
economically disadvantaged individuals .... 

Many publicly held companies have two or more classes of 
stock. One is voting stock, which gives its owner both 
ownership and the power of direct control over the company; 
the other is non-voting stock, which confers some of the 
advantages of ownership, but does not confer any-control 
over the company. The interim rule quoted above. makes no 
distinction between the voting stock and the non-voting 
stock of a company. To be eligible for the DOD program, the 
stock of a small company -- and not just the voting stock. -
must be at least 51 percent owned by individuals who are 
socially and economically disadvantaged. The interim rule's 
failure to make this distinction is improper. For the 
following reasons the interim rule is more restrictive than 
was intended by Congress. 

First, Section 1207 of the Act states that.small 
disadvantaged business concerns are. concerns "owned. and 
controlled-by socially and economically di~advantaged 
iridividua:ls (as defined by Section B(d) of the Small 
Business~£.~ (15 U.S.C. 637(d)) and-regulations issued under 
such section ) ..... ". The SBA regulations that are issued 
under Section B(d) of the Small Business Act are set forth 
at 13 C.F.R. Part 124 (a:copy of which is enclosed). At the 
time that the Act was passed-- indeed both.before and since 
the Act was passed by Congress -- the SBA regulations have 
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defined the ownership requirments for a small concern to b~ 
considered a small disadvantaged business as follows: 

In the case of an applicant concern which is a 
c6r~oration, 51 percent o£ all classes of voting 
stock must be owned by individual(s) determined to 
be social_ly and economically disadvantaged. ·· 

13 C.F.R. § 124.103(b) (emphasis supplied). Thus the. 
regulations that are expres-sly referenced in the Act clearly· 
apply the 51 percent stock ownership requirement only to 
voting stock. 

Second, the interim rule itself reflects a Congressional 
intent to be consistent with the SBA regulations. For 
example, the interim rule's definition of a "small business 
concern" explicitly references the SBA size regulations that 
apply to the 8(a) ·Program, 13 C.F.R. Part 121. See DFARS 
19.001, 48 C.F.R. Part 219.001, 52 Fed. Reg. 16,265 (1987). 
Further, the interim rule states that "[i]t is the policy of 
the [DOD] to strive to meet [the goal established by § 1207 
of the Act] through the enhanced use of ... the section 8(a) 
program, _and the special authority conveyed through section 
1207 (~through the creation of a total [small 
disadvantaged business] set aside)." DFARS 19.201(a), 48 
C.F.R. § 219.201, 52 Fed. Reg. 16,265 (1987). Again, the 
interim rule expressly references the 8(a) Program. Indeed, 
it states that the DOD seeks to "enhance" the use of the 
8(a) Program. The use of an overly restrictive definition 
of a small disadvantaged business concern is patently 
inconsistent ~ith this goal: 

Lastly, the purpose of both the 8(a) Program and the DOD 
program is to help small disadvantaged business concerns get 
a foothold i_n the marketplace so that they can compete and 
thrive in the future without Government aid. One way such 
companies are able to continue to compete and thrive is by 
Hgoing public" and raising additional captial for investment 
and expansion. However, the effect of the restrictive 
definition in the interim rule· is to provide a disincentive 
to "go_public." The interim rule, ·therefore, undermines.- the 
goals of the program and statute it purports to implement. 

The 8(a) Program _and the DOD program have participants· 
(who may wel1 make up a minority of all participants in 
thes~ programs) that are publicly held companies, 51 percent 
or more of whose voting stock.is owned by socially and 
economically disadvai?-taged i-ndividuals, but who also have. 
non-voting shareholders. For some,of these companies, when 
the votirig and non-voting stock is added together, the 
p~rcentage of the total that is owned by socially and 
economically disadvantaged individuals falls below 51 
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percent. These companies meet the SBA regulations' 
definition of a small disadvantaged business concern, and 
participate fully in the B(a) Program. However, under the 
interim rule these companies would not be_eligible to 
participate in the DOD program. Yet the benefits of keeping 
these companies in the DOD program are as great. as the 
b_enefits of keepin_g thses companies in the 8(a) Program. 

If the interim rule is not amended to make it consistent 
with the ·S(a) regulations,. a group of companies will be 
severely prejudiced: they will be able to enjoy the 
benefits of the SBA B(a) Program, but they will not be 
permitted to enjoy the benefits of the DOD program. Since a 
company's participation in the B(a) Program is for a ·fixed 
period of time, when a company graduates from the 8(a) 
Program it will be unable to participate in the DOD Program 
and will be at a severe competitive-disadvantage .. That 
situation would not only be unjust and unfair, it also would 
be contrary to the requirements of the law. We respectfully 
suggest that the interim rule's definition of a small 
disadvantaged business concern be amended to read as 
follows: 

"Small disadvantaged business (SDB) concern," as 
used in this part, means a small business concern 
that is at least 51 percent. owned by one or more 
individuals who are both socially and economically 
disadvantaged, or a publicly owned business having 
at least 51 percent of its voting stock owned by 
one ore more socially and economically 
disadvantaged individuals·. 

In addition to the requirement-concerning stock 
ownership, the interim rule's definition of a small 
disadvantaged business concern requires that the majority of 
the earnings of a small business conc~rn accrue to the 
socially and economically disadvantaged owners. We believe 
that this requirement is unnecessary. The ownership 
requirements will ensure that socially and :economically 
disadvantaged individuals.control the~company, including ~ts 
earnings. · It is .the question of control with which the 8 (a·) 
Program requirements are concerned, and it .is the question 
of control with which the DOD program .requirements should be 
concerned. Acc:ordingly, we · respect·fully request that the
interim rule's definition of ._.,small disadvantaged -business 
concern"·be amended to exclude the requirement that -the 
majority of t~e earnings ~ccrue to.the socially and 
economically disadvantaged owners. 

In light of the prejudicial impact of the interim rule 
on certain small :disadvantaged business concerns, we request 
that, pending issuance of a final rule, the B(a) Program 
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definition of small disadvantaged business concerns apply to 
the DOD program. 

We appreciate your consideration of these comments. 

Respectfully submitted, 

ROPES.& GRAY 

By __ ~~--L-1_-~--~----~-
.Matthew 
Patrick 
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.·:·~rrs.~ nf tbe Utniteo .. 

c i1 ::. (' ( ::. :;; · .. 

· ~ epresentatibts 
~~. ·:~ 20515 

Defense Acquis:i :.~:ioa hegulato.ry Council 
0 S A S.D ( P ) D A R S 
c I o 0 AS D ( P & L) ( ~·, ·~ H S) 
Ro.om 3C841 The Pentagon 
Washington, D.C. 20301-8062 

Dear Mr. Lloyd: 

Consider these comments on the interim rule implementing 
Section 1207 of P.L. 99.-661 "Contract Goal for Minorities." 

My comments reflect my views aud the views of constituents who 
responded to my request for their comments. These coustitueuts 
are minor.ity-owned firms in the Denver Met.ro area. 

1. 219.001 Definitions 

The category "Asian-Pacific American" does uot ·include 
the countries of Burma, Thailand, Malaysia, Brunei, and 
Indonesia. These countries should be included. 

There has been e t1 o ugh i m mig ratio ll from c o .. u t1 tries further 
south in the Pacific Rim to warraut ~uclusion. Immigrants 
from these countries must overcome extraordinary obstacles 
in pursuiug a livelihood here. 

.. ,. -: .... : ·. :: 

I suggest split.Lillg the category t,wo ;.;ays: :~outheast Asi<.::.11 
Americans (Burma, Cambodia, South Vietnam, Laos, Thailand, 
Malaysia, Singapore, Brunei, Indonesia, and Phillipiues) ~.nd •• 
Asian-Americans (Japan, Ghiua, Korea, Samoa, Guam, u.s.· Trust 
T e r r i t o r i e s o f t h e P a c i f i c I s 1 a ll d s , N o r t h e r ! ~. . r ~ ,-:: r i au a , T a i ....,. 2. n ) • 

2. Commerce Business Daily 

The c .. ·-;.~· . . ~... ·• . :. · · ; ..: ·.:. .' .~ :· : .- o hi b i t i v e 
to 111any .. ,::.·" publi~ 'll.braries is also 
r e s t r i c t i v -: .• 

Suggested alternatives include publishing n~tices in local 
newspape?s', esp·eci·'a'lly pa"J)l!rs catering. to :mi·nori ty pop~lat.,ion.s .... 
in· the geographic area 6f. the ·proposed proc~rement. 

Many ~ommented that by the time notice appeared in the CBD, 
there would not enough time to prepare adequate response for, 
the contracting officer. 

' 



area firms. This would make the "rule of tv1o"s2.sier Lo rr>.::·:::~. 

Language en.cquragiug frequeut comrnuHity forums should be added. 

3 • 2 1 9 • 3 D e t e. r m i n a t i on o f S t a t u s 

Most respondents thought that definitiotlS of SDBs was adequate. 
But some saw room for abuse since the contracting officer 
will assume a firm qualifies as a SDB. Only when a protest 
is filed will a review be done. How a contracting officer 
can quickly check a firm's eligibility may be needed. 

0 n e r e s p o n d e n t s a i d t h e f i v e d a y l i m i t. f o r p r o t e s t H a s t. o o ~ ~·: o r t. . 

4. 219.502 Rule of Two 

5. 

The rule seemed reasonable when the SBA 8(a) approach was 
no t u s e d • Co u c e r u \-1 a s r a i s e d a b o u t h ow a co 11 t r a c t i n g o f f i c e r 
will balance the two set-aside programs. 

Oversight 

Hy own opinion concerns compliance inspection. Congress Hill 
have uo idea if the· program is achieving its goal. Que 
r e s p o 11 d e u t p o i 11 te d o u t , f o r e x o. m p l e , t, h a t i n s orr. e p f"' o c u r e !";'] ..:· ; : • 

areas, no SDBs exist. Other areas have au abuudauce. So 
to come to an average goal of 5%, higher goals will have 
to be set in some procurement ar~as. 

I u r g e y o u t o a d d ~· ·:> :--: e r, o n i t c r i n g r··. ·:: c h a n i s rn. •· ~- ~:. (~ f i u a 1 r u l e • · 

I have addr~s~ed commer1ts about the perceived- lack of higt leve1 
support for the pr·ogram in ge11eral to the res·pective ·se.cv:.:..ce. 
secretaries. I sense that without. that support, this· is a prog.cara 
set up to fail. -

, ~•.::-~· . . .... ('' 

:-_,_~/ ...... · .. -

Congresswoman 



WASHING TO ... DC 2.0~ i 5 

(2021 225-2661 

CARLOTTIA SCOTT 
ADMINISTRATIVE ASSISTANT July 30, 1"987 

ROBERT BRAUER 

SPECIAL COUNSEL 

Executive SeCE~Y 
Defense AcquisBifen Regulatory Council 
ODASD (P) OARS 
c/o OASD (P&L, lfJ&RS) 
Room 3C841, T'h'e~ntagon 
Washington, D~. 20301-3062 

RE: DAR Case ~ 

ATTN: Charles 7H .... Lloyd 
Executi~esecretary 

Dear Mr. Lloyd:: 

I am enclosing~~comments regarding the Department's Interim 
Regulation to~ement Section 1207 of Public Law 99-661. 

It is my hope it.Uit. these comments will be considered in the 
drafting of a :fiD&i rule regarding Section 1207. As well, I 
would direct ~·attention to the revisions of Section 1207 
contained in t:tle•ending National Defense Authorization Act for 
Fiscal Years 1~1989 (H.R. 1748). The relevant portions of ·· 
H.R. 1748 may ~ide some guidance in areas where there is any 
doubt as to CCIJ!!J.i!SSional intent as stated in P .IJ-. 99-661. 

Thank you for ::gair. attention to this mat·ter .• 

Sincerely, 1 
/--7 . .r; ,_,.,, 1 

•. ~;l·'i 
. ~ald v. oel· 

Member of Congeaa 

...... 

.: :.6:: 
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. . . -COMMENTS OF REP. RONALD V. DELLUMS (D-CA) 
REGARDING INTERIM RULE TO IMPLEMENT SECTION 1207 

OF PUBLIC LAW 99-661 
DAR CASE 87-33 

My contact with military bases and DoD prime contractors has 
shown a significant misunderstanding as to the intent of Congress 
in implementing Section 1207 of P.L. 99-661·. This 
misunderstanding is largely based upon the regulations as 
proposed and which stand as DoD •:s Interim Rule to implement 1207. 
Thes·e regulations do not come close to expressing the full intent 
of Congress. · ·· 

The Hauke of Representatives has expressed its dissatisfaction 
with.the Interim Rule by passing H.R. 1748, now under 
consideration in the Senate. These comments express the same 
dissatisfaction, but within the framework of the request-for 
comments in the May 4, 1987 Federal Register. 

One concern is that·SDBs not be restricted to set-asides. The 
primary objective should be to give SOBs increased opportunities 
to compete. Set-asides should be seen as one way to get a foot 
in the door, but by no means the exclusive way. As mentioned in 
Part 219.201, General policy of DoD's Interim Rule, efforts to 
increase contracting opportunities for minorities should include: 
"outreach efforts, technical assistance programs, [and] the 
section 8{a) program ..• " 

The entire regulations speak to set-asides. There are no 
provisions for meeting the goal any other way. This is not a 
correct interpretation of congressional interit.·-

"Technical Assistance" needs to be specifically defined, 
particularly as it pertains to the duties of SBDU officers. 
Individuals may interpret goals and objectives in varying ways: 
accountability can be better upheld if there are clear-cut 
guidelines for personnel to follow. Suggestions include: written 
authority from the branch (e.g. Air Force) to the SBDU officer at 
his/her location: the development of mailing lists (known as 
"industrial reviews" in DoD talk): seminars held by the SBDU 
officer in addition to or in conjunction with those held by other 
parties {the rationale being that who better knows the · 
contracting process than those directly involved.with it): 
fund;ing for seminar locations within the community - this funding 
must: come from DoD as it will be unrealistic to-expect the prime 
contractor {in the case of subcontracts}.to finance thi~ 
experiditure;, specific times must be given to th~- SBDU otficers as 
to when the seminars should be held,- how ·many, ·what should be 
discussed, etc. The regulations should apply to each co"mpliance 
officer at each facility. · 

Section 1207{c) defines the objectives of a technical a~sistance 
program very clearly. These objectives ~hould be in6orporated 
word-for-word in the regulations because field personnel 
implementing such a program should know what their 
responsibilities are. 
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·small and Disadvantaged Business 
Utilization Program 

Office of the Secretary of Defense 
Room 2A340 
The Pentagon 
Washington, D.C. 20~01 

Re: DAR Case 87-33 
Interim Rule Implementing The 

IN BOSTON: 

225 F"RANKLIN STREET 

BOSTON, MASSACHUSETTS 02110 

1617i 423·6100 

DOD Small Disadvantaged Business Program 

We have enclosed a copy of the comments we submitted to 
the Defense Acquisition Regulatory Council concerning the 
interim rule implementing Section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 (Pub. L. 
99-661) (the "Act") (a copy of which is enclosed). 

The-~nterim rule was published in the May 4, 1987 
edition of the Federal Register. See 52 Fed. Reg. 16,263 
(1987) (a copy of which is enclosed). The section of the 
act which it tries to implement establishes· a pr6gram under 
which the Department of Defense ("DOD") may set-aside 
procurements ex6lusively for:participation by small 
disadvantage~businesses. The int~rim rule; which amends 
.the Defense F·ederal Acquisition Regulation Supplement 
("DFARS"), wo~.ld:impose the following definition of a small 
disadv~ntage~bu~iness for the DOD Progiam: 

I 

"Small:disadvantaged business (SDB) 
concern, " .... means· a sinall business 
concerri that~·· is at lea~t 51 peicent 



'i ·• 

owned by one or more individuals who are 
both socially and economically 

'disadvantaged, or a publicly owned 
business havin·g at .. ~least 51 Percent of 
its stock owned by one or more socially 
and economically disadvantaged 

. individuals .... 

DFARS '19.001, 48 C.F.R. § 219.001, 52 Fed. Reg .. 16,265 
( 1987) . 

This interim definition differs from the definition used 
by the Small Business Administration ("SBA") for·its 8(a) 
program, which also confers benefits on small disadvantaged 
businesses. The SBA definition i~ as follow~: 

In the case of an applicant concern 
which is a corporation, 51 percent of 
all classes of voting stock must be 
owned by·individual(s) determined to be 
socially and economically disadvantaged. 

13 c~F.R. § 124.103(b) (emphasis supplied) (a copy of which 
is enclosed). Thus the SBA regulations apply the 51 percent 
ownership requirement only to a company's voting stock; the 
interim rule applies the 51 percent ownership requirement to 
all of a company's stock, for purposes of the DOD set-as.ide 
program. 

On August 4, 1987 the undersigned Mr. O'Keefe was 
advised by Mr. Robert Wren of your office that the intention 
of the Department of Defense is that a company which is 
small and disadvantaged under the SBA's 8(a) program will 
also be considered small and disadvantaged under the DOD 
set-aside program. If this is not the case, please advise 
us in writing immediately. The interim rule published in 
the Federal Register is not consistent with the DOD 
intention, as expressed by Mr. Wren. Specifically, a small 
company that has both voting and non-voting stock will be 
eligible for the 8(a) Program if at least 51 percent of the 
company's voting stock is owried by socially and economic·ally 
disadvantaged individuals. However, if, for the same 
company, less than 51 percent of all.of the company's stock 
.is owned by socially and e_.conomically disadvantaged 
individuals, .the same company:· will· not be eligible for the 
poD set~aside p~ogiam und~~-the interim.rule. · 

Since the clear.intention··of the DOD prog~am is not 
reflected in the interim r.ule ~ we. re'spectfully_ urge you to 
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contact Mr. Charles W. Lloyd of the DAR Council immediately 
so that this discrepancy can be removed. 

cc: Charles ·w. Lloyd 
Executive Secretary 

Respectfully submitted, 

ROPES & GRAY 

By Pc~"-'~~ 
Matthew S. Simchak 
Patrick K. O'Keefe -

Defense Acquisition Regulatory Council 
ODASD (P) DARS 
cjo OASD (P&L) (M&RS) 
Room ~C841 
The Pentagon · 
Washington, D.C. 20301-3062 

-: 3 -

'·. 



l.<'S I\:1~J>.~Ir;,. 

Chic1q,; 

COMMUNICATIONS INTERNATIONAL, INC. 

A Telecommunications Corporation 

August 3, 1987 

Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P) DARS, c/o ODASD 
( P&L) ( M&RS ) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR.Case 87-33: 
DOD FAR Supplement; 
Implementation of Section 1207, 
PL99-661 Set-Asides for SDB concerns 

Dear Mr. Lloyd: 

These comments are submitted for your consideration 
on behalf of Communications International, Inc., an 8(a) 
contractor pursuant to the Small Business Act as amended, 
and the Region IV, Contractors Association, representing 
some three hundred and fifty 8(a) firms located th~oughout 
the Southeastern United States. 

A: Background 
While specific language provides for not penalizing 

small businesses as a class, it appears that no such 
concern is expressed in the interest of 8(a) firms that 
might be negatively impacted by the procedures set forth 
under 219-502-72, not withstanding the language under 

~· 219.601. It is submitted that the long history of DOD's 
positive relationship with, and support of procurements 
let under section 8(a) should not be ignored, and indeed 
could be increased in furtherance of the 5 percent goal 
established by the act. In summary, the absence of SDB 
interest in procure.ments for specific industry sectors, 
should not relea~e contracting officers from·setting aside 
under 8(a) requirements that would otherwise 'not be let 
fo~ want of "rule of two" entities under 219.502-72. This 
is particulary important where requirements are :relatively 
large, and may lend themselves to partial sei-a~ides under 
section 8(a), b~t not under 219.502-72. 

5430 J. Carter Blvd. • Suite 210 • Norcross, Georgia 30093 • Tel: (404) 447-1830 • Telex: 544009 • Fax: (404) 662-8133 



RESEARCH, ANALYSIS & MANAGEMENT CORPORATION 
2555 RESEARCH BOULEVARD • ROCKVILLE, MARYLAND 20850 • PHONE (30 1) 840-5960 

.July 29, 1987 

Defense Acquisifion Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODABD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Ha.shington, DC 20301-3062 

Dear t11r • Lloyd: 

Your action is urgently needed now to prevent further erosion 
of the small business set-aside base- and the possible demise of 
many small businesses. 

Hhat is happening is that DOD, particularly the Navy, is 
implementing Section 1207 of the 1987 DOD Authorization ACt 
(Public Law 99-661), \iJhich assigned a goal to DOD· t_o av.rard 5% of 
its contract dollars to small disadvantaged businesses (SDB), by 
taking away long-term existing contracts from qualified small 
businesses and setting them aside for SOBs rather than using 
those contract dollars available to large business. 

As noted in Appendix E, paragraph b(7) of the attached 
document, Congress is trying to correct this situation by 
requiring DOD to "establish policies and procedures which will 
ensure that there shall be no reduction in the number or dollar 
value of contracts awarded under the program established 1n 
Section 8(a) of the Small Business Act and under the small 
business set-aside program established under Section 15(a) of the 
Small Business· Act in order to meet the goal of Section 1.207 of 
the DOD P~uthorization A.ct of 1987." 

An interim rule amending the DFAR supplement which implemented 
Section 1207 was .issued by the Defense Acquisition ?egul~toty 
C~uncil, effective 1 June 1987. At that tim~ comments:.were 
requested from interested. parties by 3 August 1987 so that· a 
"final rule could be promulgated. · · 

If this rule is not changed as reconunended in the enclosure, 
we and others in the small business community \'lho serv~ the 
Department of Defense and depend ·almost 1~0% on the ~mall 
business set-aside program, will surely be driven out of business 
within a very short period of time. Recent inquiries to the 



August 1, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles Lloyd 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Wasington, D.C. 20301-3062 

Re: Implementation of Section 1207 of Public Law 99-
£61; Set-Asides for Small .Disadvantaged Business 
Concerns (52 Fed. Reg.-:..:1.§_263 ~i_~987)) .. ·--

Gentlemen: 

The American Subcontractors Association is a national trade 
association with more than 7,000 firms representing all major 
construction trades in 55 chapters. Many ASA members perform 
construction for the federal government. Sometimes they serve as 
prime contractors, contracting directly with the federal 
government. More often, they serve as subcontractors~ dealing 
with the government only through a prime contracto~. In both 
situations, ·these specialty trade contractors have a. direct and 
real interest in the proper implementation of Section 1207 of 

. Public Law 99-661. 

Section 1207 requires the Department of Defense to atte~pt to 
award five percent of the total value obligated f6r (a) · . 
procure~ent; (b) research, dev~lopment, test, and evaluation 
.(RDT&E);. (c) military construction; and (d) operation and, . 
m.ainten~nce in contracts and subcontracts to eligible · 
participants. -Eligible participants include, among others, .small: 
.business. concerns owned .arid controlled by socially and 
economicallly disadvantaged individuals, the majority of the 
;earnings of which directly accrue to such individuals (SOBs). 

AMERICAN SUBCONTRACTORS ASSOCIATION, INC. 
1004 DUKE STREET, ALEXANDRIA. VA 22314-3512 

( 703) 684-3450 
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. li!lpact of Sec·tion 921 in Achieving the Goal -of Section 1207 

. The interim rule implementing Section 1207 comes at a time of 
change in the procurement system, particularly with respect to 
encouraging. participation in the system by small and 
disadvantaged businesses. The change that will:, perhaps, have 
the greates.,t impact on the implementation of Section ~1207 will be 
Section 921 of Public Law 99-661. Section 921 will reduce the 
small busimess size standard in· most co'nstruct~on trades to 
ensure that .. a fair proportion of contracts per industry 
category ~tandard Indus~rial Classifications), rather than 
overall cOllltracts, are awarded to small busines.ses .. 

Implementation of Section 921 will substantially reduce the 
number of businesses defined as small and thus the number of SDBs 
available f.or DOD work. This, in turn, wil J. reduce the amount of 
military construction performed by SDBs. 

At ·the sam. time, Section 921 will enhance DOD's ability to 
measure the' number of SDBs performing e..s subcontractors' on 
military construction. This is true si.nee: many businesses, who 
will no longer be classified as small businesses, will have to 
comply with( the subcontracting plan requirements of Public La\v 
95-507. 

Comments oo,· the Interilu Rule ·on Section 1207 

ASA believes'four points should be kept in mind when this 
regulatioo is being finalized: 

(1) ·Section 1207 establishes a goal, not a mandatory 
set-aside program; 

(2) The program should be designed so that it does not 
have an inordinate impact on any one industry; 

(3) The program should be designed so that small 
businesses, other than SDBs,- are not eliminated 
from the military construction market; and 

(4) Subcontracts performed by SDBs should be taken into 
consider~tion wh~n determining. whether_ the ·five 
percent goal is being met. 

The construction indus~ry consistentlyhas exceeded the five 
percent &0al for SDBs · i.n DOD procurement. For example, in 
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· ~iscal year 1985, nine per6ent of military construction was 
· ··."'"performed by SDBs. Yet the total award to SDBs during fiscal 

year 1985 was only 2.1 percent. It appears then construction 
SDBs are more numerous, ~ore willing, or more able to pe_rform DOD 
work than SDBs in other industry segments. ASA believes that all 
three circumstances are true. ASA further believes that:, without 
substantial effort on the part of DOD, construction will carry an 
inordinate and unnecessary burden in DOO's efforts to achieve its 
aggregate five percent goal of SDB -participation in- DOD 
procurement. 

Therefore, ASA urges DOD to make every effort to assure .that the 
five percent goal is reached in every procurement category and 
that no one category is inordinately impacted by DOD's efforts to. 
meet the aggregate goal. 

We believe this objective can be achieved by g~vLng each 
contracting officer the flexibility and the authority to 
determine whether a particular construction contract should be 
set-aside for SDBs. For example, a contracting officer should 
take into account (1) the amount being set-aside in the total 
military construction progr.am, (2) the amount being set-aside in 
the geographic area of the project being considered and its 
impact on non-SDB small businesses, and (3) the availability of 
subcontracting opportunities for SDBs on the ~oject being 
considered. This flexibility can be achteved by amending 
219.502-72(a) of the interim rule as follows: 

(a) Except those subject to small purchase procedures, the 
entire amount of an individual acquisition $1/t~-1-t !flay be 
set-aside for exclusive SDB participation . . . . 

This flexibility certainly is permitted under the statutory 
language, which makes clear that Congress intended to establish a 
goal for SDBs. of five percent not a mandatory set-aside program 
or quota. -- _ .. ,. 

Such flexibility also is important if .small businesses other than 
SDBs are not to.be locked out of the military construction 
market. ASA recognizes that Congress ·excluded "small purchases" 
from_ the five percent goal· in an effort to reduce the i~pact of 
Sec-tion 1207 on non-SDB small business·e·s. Nonetheless, :Lf every 
project ;:;hich a defined· small business is capabie of performing 
is -set-aside for:SDBs alcine, mariy years· of encouraging small 
participation in the governmen~.market ~ill be ne~ated. This_
certai_nly was· not :the intent of, Congress nor, 'ile believe, of DOD. 
It could, however, be the real effect if the interim rule were 
implemented fully without· granting the contracting officer some 
flexibility. 
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ASA believ~s that the five percent goal can easily be met in 
military construction, even with the implementation of Section 
921, if subcontracts. performed by SDBs are counted toward the 
five percent go~l. Historically, there have· been many more SDBs 
in the construction specialty trades, which usually ·serve as 
subcontractors rather than prime contractors on military 
construction, than in the various prime contracting categories. 
As noted above, participation.by SDBs as subcontractors on 
military construction will be much easier to measure by DOD ·since 
more prime contractors will iequired to comply with.the 
subcontracting plan requirements of Public Law·95-507, under the 
new definition of "small business" required by Section 921. 

Summary and Conclusion 

When implementing Section 1207 of Public 99-661, DOD should take 
into consideration that Section 921 of the same statute will have 
on its procurement system. At the same time, DOD should make 
every effort to ensure that implementation of its regulation does 
not inordinately or adversely impact any one industry or· 
participation by non-SDB small businesses. ASA urges DOD to 
reevaluate and restructure the final rule to meet these 
objectives. \·Je believe this can be achieved by granting the 
contracting officer greater flexibility in determining whether a 
particular project is appropriate for the set-aside program. 

E. Colette Nelson 
Director of Government Relations 



G and· M Oil Company, Inc. 
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July. 31st, 1987 

Defense Regulatory Council 
Attn: Mr. €harles w. Lloyd 
Exe~utive Secretary 
ODASD ( P) ilARS 
c/o OASD (P&L) (M&RS) 
Room 30139 
The Pentagon. 
Washingtom. D. C. 20301-i062 

Dear Mr. Lloyd: 

301-728-0333 BALTIMORE, MARYLAND 21216 

Re: DAR Case 87-33 
Comments 

Handcarry To: 
1211 S. Fern Street 
Room C 102 

The purpose of this letter is to comment on the interim 
and prop()s.ed.' rules regarding Department of Defense Federal 
A c qui s i t i o&: · Reg u 1 at i on S up p 1 em en t : Imp 1 em en t a t ion of S e c t i on 
1 2 0 7 of Paa 1 i c Law 9 9-6 9 1 : Set -Asides for S m a 11 D i sad vantage d 
Business C&ncerns (SDB). 

., 

€. the goal of the- awaPding to SDB fiPms 
five pePcent (51) of contPact doltaps· J 

Firs t..ly , . ." · as to price : 

We .agree ·w.d!. t h the con c e p· t f or m u 1 a t e d i n the i n t e rim r u 1 e s t h a t 
an award tn a SDB firm could be let at a contract amount not to 
ex c e e d one hun d r e d t en , p e r c e n t ( 11 0% ) o f the rna r k e t p r i c e of 
the goods e.r services. · .. Why market price? The ·co.st of goods 
and services to a r~sponsible SDB firm will be based on normal 
market cpaditions. 

But·- we disagree wit.h the. concept formulated in the proposed 
r u 1 e s that . t he ten , p e r cent ( 1 0% ) · p r i e e · d i f f e rent i a 1 · a p p 1 y t o· 
the .low·,off.eror's bid. Why?· This would piace a s·DB at a 
potentia;! terrible --:risk. o.f having its: .(the SDB firm) price· 
based on an extraordinarily unrealistic low bid, possi~ly by ·i 
low bidde£. ( 1) who is dumping products: to upset the n.ormal 
marketpla~e, or (2) who is near bankruptcy and is selling goods 
at any pri.ce, or (3) who has placed a low bid :due to error or 
0 the r reasons • 

c 690 "PERSONALIZED SERVICE" 



July 31st, 1987 

Defense Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 

Re: DAR Case 87-33 
Comments 

page 2 

Certainly, the m~rket price method is· the most :fair and 
realistic. way for SDB firms t6 p~rticipate, and for the 
Department of Defense to achieve the f~ve percent (5%) goals. 

Secondly, as to competition: 

We agree with the concept formulated in the proposed rules that 
an award could be made to one SDB firm in those circumstances 
where, after the conclusion of a good faith market survey, only 
one SDB firm could be found. Why would one be fair? By 
always requiring at least two competing SDB firms, some SDB 
firms in certain geographical areas or in certain business 
c 1 as s e s may, ... be. 1 e f t out o f the p r o gram a 1 t o g e the r on 1 y be cause 
that one SDR firm just so happens to be the only firm in that 
geographica . .l(· area or in that particular class of business. 

Conversely •. we disagree with the concept formulated in· ·the 
in t e rim rule s·. t h a t r e qui r e t h a t b i d s nee d t o be ant i c i p a t e d 
from at le.a~t.· two or more SDB firms. Why? This could 
preclude SD~ fir;g-from obtaining any awards under this program 
if those SQ:ll firms were not located in areas populated with 
other SDB {irms or if some SDB firms were involved in unique 
classes of €'rade [unique to SDB firms]. 

T hi r d 1 y ,. a s t o s o u r c e o f e n d i t e m s [ t e r m : i i ~ad v .!!_ n !_ali e ~ ] : 

We disagree with the source of end items provision which reads 
as follows: 

"A uanufacturer or regula~ dealer submitting an offer 
in its own n~me, agrees to furnish, in performing 
t he con t r a c t , : on 1 y end i t ems m a t:l u fa c t u r e d or 
pr~duced by small disadvantaged_bu~iness 
concerns ~n t.he United St:ates, 
its· t e r r i tor i.e s and •••••• ·" 

Why i s t b.i s pro vi s ton u n f air ? T hi s · pro vi s ion i s uri fa i r 
because it is .!.e ~f-defe.!_t.!_n.& to the en t i.re concept of : minority 
participation. It is true that the intentions of this 
provision are excellent; nevertheless, as a matter of 
p r a c t i c a 11 t.y ,. t hi s pro vi s i on i s of ten and us u a 11 y 
imJ!_O.!_S.!b.!e to attain. 

c 691 
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Defense Regulatory ~ouncil 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 

Re: DAR Case 87-33 
Comments 

page 3 

In the case of petroleum products, absolutely no disadvaritaged 
manufacturers (refiners of: petroleum products) exist anywhe.re 
in the United States. Probably no disadvantaged manu
facturers of computers or cranes exist. But the provision 
states the term "disadvantaged." This makes an award to a SDB 
firm completely impossible. This therefore obliterates 
totally the five percent (5%) goal enacted by Congress. 

Fourthly, as to source of end items [term: small]: 

We further disagree with the source of end items provision 
(exerpted on the previous page hereto) because of the inclusion 
of the word "small". Why? 

(1) Small manufacturers, because of the economies of scale, 
must charge !. price for their products that is greater than 
that of non-small manufacturers. The price charged by small 
manufacturers does n'ot represent the normal market. The 
prices charged by SDB firms to the Federal Government are based 
on market prices. Therefore, even with the ten percent (10%) 
price differential, for SDB firms to purchase from small 
manufacturers, SDB firms would be paying a price above market, 
based on a small refiner, but receiving a price at market, 
based on a price mechanism controlled by major oil companies. 
This creates a ·loss position for the SDB firms, and precludes 
SDB firms from obtaining contracts with normal profit margins. 

(2) Quite usually, it is difficult or just completely 
impossible ~ identify small manufacturers. In· the case of 
petroleum products, only about thirty-five (35) small refiners 
of petroleum products exist in the United States, of which 
approximately twenty-five (25) are on the West Coast or in the 
Western States. 

(3) Too often, small manufactu.rers are una·ble .!£_:service a SDB. 
firm, either voluntarily or· ·inyol~ntarily, 'because of: 

c 692 

(a) the lack of rigid gov~rnment specification~, or 
(b) the lack of specif~c pr·oduct types, or 
(c) the lack of requir~d volumes, or · 
(d) the lack of a manufacturing facility (refinery of 

petroleum products) which is located within the 
·geographical operating sphere of the SDB firm. 
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Defense Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 

Re: DAR Case 87-33 
Comments 

In ihe ·latter case, transportation costs from the manofacturing 
facilit.y to the location of the SDB· firm are prohibitively 
unbearable, thereby causing a loss situation for the SDB firm. 
This certainly was not the intention of Congress, that SDB 
firms be priced out of business. 

Fifthly, as to source of end items [ ~s~a~e_c!a~s~ ]: 

Notwithstanding the legitimate and practical concerns we voiced 
in the third and fourth major paragraphs of this letter, should 
our suggestions not be accepted, we would propose an escape 
clause, whereby a SDB firm, ( after having made a good faith 
and thorough search to identify a small and/or [depending on 
the outcome of the final rules] disadvantaged manufacturer with 
the required capabilities of specifications, product types, 
desire to service, reasonable transportation costs, and with 
products priced at or near market ), would be able to waivethe 
small and/or disadvantaged manufacturer provision by 
representation. 

As a matter of reference, our firm is 
disadvantaged dealer in petroleum products and 
Middle Atlantic States. 

a small 
located in 

and 
the 

We thank you for the opportunity to comment on: the five 
percent (5%) set-aside law enacted by Congress • 

... _..-
: .•.• :::!-

Should you need any clarification or have any questions, 
please call tis at (301) 728-0333. 

Sincerely yours, 

Rudolph C. Gustus 
President· 

RCG:JPB:NLK 

HAND CARRY 
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COMPUTER 
SYSTEMS 

DEVElOPMENT 
CORP. 

Mr. Charles·V. Lloyd 
Executive Secretary, ODASD·(P) OARS 
cjo OASD, (.P6L) (M&RS), Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

Ref: DAR Case 87-33 

Dear Mr. Lloyd: 

28 July 1987 

This is to provide our comments regarding the interim rule 
for Implementation of Section 1207 of Pub. L. 99-661; Set Asides 
for Small Disadvantaged Business (SDB) Concerns, as published in 
the Federal B·egister, Vol. 52, No. 85 of 4 May 1987: 

1. -The proposed regulation is clear in its intent to provide 
additional opportunities for the minority small business commun
ity interested in pursuing defense procurements. The legislation 
set forth in Section 1207 clearly states that the objectiv~ i~
to realize five percent (5%) of the defense procurement dollars 
through Government procurement with qualified minority business 
enterprises, historically black colleges and universities and 
other minority. institutions. 

The Department of Defense implementation of the said legis
lation, while timely, has some deficiencies which if not correct
ed, will: 

(a) adversely affect any chances of achieving the 5% goal; 
and 

(b) increa.se the possibility of abuse by "front companies". 

2. ADVERSE EFFECT ON THE 5% GOAL - The interim rule establishes 
a "rule of two" regarding· set. asides for SOB concerns wherein 
contracting o.fficers make the final determination based on this 
rule, and .a n·reasonable expectation" that the award .price under 
an SDB competition .will not exceed fair market priC,e by more than 
10 percent. 

3700 PENDER DRIVE • SUITE 106 • FAIRFAX, VIRGINIA • 22030 • (703) 352-9606 
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28 July 1987 

This has created one major problem- THE REPLACEMENT OF 8(a) 
CONTRACT OPPORTUNITIES.BY SDB SET-ASIDES. Contrary to the in
structions in the proposed re.gulation (219.801) and instructions 
from the Secretary of Defense regarding contracting under Section 
8(a) of the Small Business Act - contracting Officers are already 
making arbitrary determinations regarding SDB set-asides. Speci
fically, (1) they are disregarding requirements committed to the 
8(a) program and (2) are implementing the new· SDB set-aside pro
gram by ruling again~t potential 8(a) set-asides. CSDC has ex
perienced both of these situations: 

o In one case a self-marketed requirement was offered 
to and accepted by SBA not once, but twice, prior to 
publishing of the inter~m rule of 4 May 1987 (see 
exhibits A & B). Despite the fact that the require-

·ment was. committed to the 8(a) program, the cognizant 
contracting aptivity officer attempted to make it an 
SDB set-aside under the proposed regulation. 

o In another case, CSDC requested through SBA an oppor
tunity to reserve for the 8(a) program a requirement 
compatible with our business plan and capacity. Prior 
to giving CSDC an opportunity to demonstrate its tech
nical capacity, and review the benefits of performing 
the proposed requirements under the 8{a) program, the 
cognizant agency decided to make the requirement an 

.·"l, .. SOB set-aside (Exhibit C) • 

Both of the above cases exemplify how the contracting 
agencies are "reacting" to the interim rule. Without a doubt, 
such actions are against the 5% DoD initiative. How can the 5% 
goal be achieved if the new program is used as a substitute for 
8{a) set-asides? Furthermore, this is against the intent of the 
new legislation - to provide additional opportunities for quali
fied minority firms. 

Possible solutions for eliminating ~rbitrary and uncontrol
led determinations which are against the purpose of the 5% DoD 
initiative are: 

o Maintain the sole-source procurement method of the 8(a) 
program. The "8(a) negotiated procurement program" 
should be complemented, .not· replac.ed, ·by the competitive 
minority set-aside,program •. This complementary competi~ 
tive minority set-aside program will facilitate the 
achievement of the DoD f:iv~ percent contracting goal? 
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o Institute specific procedures to ensure that the DoD 
small disadvantaged business (SDB) set-aside program 
implementing the DoD five percent contracting goal 
does not interfere with or diminish the use of the 
8(a) program in meeting the DoD five percent minority 
business goal. 

o Provide that Small and Disadvantaged Business Utilization 
(SADBU) Officers, rather than contracting officers, are 
responsible for the determination as to whether a parti
cular procurement will.be an 8(a) set-aside or an SOB 
set-aside; 

o Provide prime contractors with additional credits when 
they utilize minority subcontractors to facilitate the 
achievement of the DoD five percent minority contracting 
goal; and 

o Establish more objective procedures for determining fair 
market price. Create a Fair Market Price Determination 
Panel composed of SBA and DoD pricing specialists to re
solve disputes over fair market price. 

3. THE POSSIBILITY OF ABUSE BY FRONT COMPANIES. Recently pub
lished abuses by firms participating in. the 8(a) program has 
created a rush of "reform legislation" that would substantially 
change the S(a) program. As a new parti~ipant in the 8(a) pro
gram, we at CSDC strongly agree that some reform legislation is 
necessary to eliminate the possibility of .~buse by "fronting". 
We are concerned, however, that after experiencing the hard real
ity that abuses are possible despite a formal certification pro
cess, DoD is proposing to implement a less restrictive certifica
tion and contracting process. Specifically, the DoD implementa
tion does not adequately address: 

o at least a streamlined certification process that makes 
use of SBA or the agency's SADBU representative to 
ensure the "legit;,ima.cy" of the SDB offeror(s). 

o the degree of subcontracting which SOB firms will be 
pe~itted to pursue under an SOB set-.aside procurement. 

4. In sunurtary, the· proposed. regulation l~cks. ·the necessary 
emphasis and procedures to r~asonably expect ~hat the 5% goal 
will be achieved. In fact, the implementation as described in 
the two real-life examples provided herein, clearly undermines 
the purpose of the legislation as set forth in Section 1207 of 
P.L. 99-661. Furthermore, while the DoD policy statementlclearly 
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established a commitment for continual support of the 8(a) pro
gram and establishes SOB responsibilities to various SADBU repre-· 
sentatives for implementation, the authority that. should accom
pany this policy is nonexistent in the proposed DoD procedures. 

I appreciate having the opportunity to offer these comments 
regarding the. implementation of this ·legislation. I firmly be
lieve that Section 1207 of P.L. 99-661, if properly implemented, 
can have a significantly positive impact on the minority business 
community. 

JLH/mlm 

Enclosures 

Sincerely, 

COMPUTER SYSTEMS DEVELOPMENT CORP. 

' 

c£), ,)1/ r /._..., 
(~ ~/]_-~~~ 

~ Luis Hernandez 
v President 

NOTE: 1. OSD Memorandum for Secretaries of Military 
Departments Directors of the Defense Agencies, 
dated 18 March 1987. · 
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Mr.Charles W. Lloyd 

P.O. Box 15655 
Houston. Texas 77220-5655 

713/673-6611 

Juiy 28,1987 

Defense Acquisition Regulatory Council 
ODSAD <CP>DARS 
Room 3C841 
Washington,DC 20301-3062 

Dear Sir: 

Houston 
Galveston 
Beaumont 

In response to DAR case 87-33, the proposal which would establish 
under authority of ••exception five .. of the Competition in 
Contracting Act <CICA> 10 USC 2304(c><5> allowing for a direct 
award to be made to an small disadvantaged business firm. When 
only one firm can be identified to fulfill DOD requirements. 

Harbor <8> would like for this proposal to be accepted.It has 
been our experience that a single source firm could be placed at 
a disadvantage if only the rule of 2 existed. 

Harbor (8) would also like for consideration to be given to the 
application of preference differential when acquisitions are 
totally unrestricted. 

Since\-ely 

r-·\c.~ ............ ·~ ~ 
CJrYw ,i 1 i ams 

Vice President 

JJW:ar 



HENRI ENTERPRISES 
P.O. Box 41170 

Washington, D.C. 20018 
(202) 832-9098 

July 30, 1987 

Mr. Charles w. Lloyd,Exec~tive Sec. 
ODASD (P)DARS c/o OASD(P&L)(M&RS) 
Defense Acquisition Regulatory Council 
Room 3c841 
The Pentagon 

·Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Recently your office released an interim rule for imple
mentation of Section 1207 of Public Law 99-661. While I applaud 
your overall efforts for such a task, I am economically compelled 
to suggest modifications. 

My company, HENRI ENTERPRISES, is engaged in the seafood & 
fish industry. We procure the majority of our products from pro
cessors in the states of Louisiana and/or Mississippi. Feasibili
ty studies have concluded, that too few processors are located 
in either state and none are SDB concerns. Your requirement that 
a SDB purchase its goods from another SDB in my opinion has the 
effect of preventing a SDB from. selling its products to the Fed
eral Government. I strongly believe that in cer~ain industries 
( i.e. seafood & fish) an exception of this requirement should 
be made. It is further noted that I appreciate DOD'~ interest in 
procuring from the manufacturer, but in this instance an unreason
able hardship would result should your agency disregard the fact 
that few processors exist in the industry,none of which are SDB 
concerns. Ultimately, we intend to have a fully-intergrated enter
prise whereby processing and distribution would be conducted under 
the same umbrella. 

We also recommend the adoption of proposed rule which author
izes the contracting 6fficer to award a contract sole source to an 
SDB concern in instances where only one SDB can be indentified. We 
further suggest the adoption of proposed rule that authorizes the 
contracting officer to make an awar4 to an SDB if the concern comes 

·within 10 percent of.the fair mark~t price on an unrestricted pro
. curement or a :small business set-aside. These methods. are vi tal in 
industries where thet~ is pnly one SDB concern. 

DD/eh 



· · -"8ridge Enterprises Inc. 

A Business Development Company 

. Mr. Charles w. Lloyd 
Secretary 
ODASD (D) DARS 
c/o QASD (P&L·) (M&RS) 
Room 3C841 
The Pentagon 
washington D.C. 20301-3082 

July 29, 1987 

RE: BRIDGE GROUP POSITION 

Dear Mr. Lloyd:· 

Bridge has the privilege of being retained by six 

influential minority firms in Virginia to work in regards 

to the revision and implementation of the Five Percent 

Defense Authorization Bill. From our information gathering 

process, we have ascertained several problematic areas and 

we request as well as urge that changes in the Interim Rule, 

implementing Public Law 99-661, be consistent with the proposal 

of the Bridge Group, which is attached. 

4706 Glenspring Road' 
Richmond, Virginia 23223 
(804) 254-0440 

~i . ; -; //. ~· 
/ £r!,"·· ~- . j/lvt£,t£j;~;r~ 

yn R. Williams 
President 



···-Bridge Enterprises Inc. 

A Business Development Company 

.. 

~------

.5_~~~~---
GRAPH-TECH, INC. r-~-=== 

_D_~-~~Q~ R~ON MANAG MENT CORPORATION 

cc: Honorable Casper Weinberger 
Honorable James Abdnor 
Honorable Gus savage 
Honorable Norma Leftwich 

4706 Glenspring Road 
Richmond, Virginia 23223 
(804) 254-0440 
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Date: July 29, 1987 

From: Bridge Group Members 

Bridge Group Members commend the timely response of the 

Department of Defense (DoD) in implementing s·ection 1207 .. of 

Public Law 99-661 (P.L. 99-661), the National Defense Authorizat

ion Act for the Fiscal Year of 1987. Upon review of the legislat

ion, it is clear that Congress in passing this Act was attempting 

to enhance minority community participation in realizing the five 

percent goal of the defense procurement dollars through 

government procurement with qualified minority business enterprises, 

historically Black colleges and universities and other minority 

institutions. 

Although the program has been implemented in a timely fashion, 

it does not possess the necessary aggressiveness to realize the 

five percent goal, especially in light of the reliance on 15 u.s.c. 
637 of the Small Business Act. Therefore, the Bridge Group Members 

set forth the following proposal to rectify the problems that 

exist. 

A. It has been established that contract officers will be providing 

the ·procurement opportunities/contracts for B(a) fi.rms and section 
. . . 

1207(a) firms. Allowing contr~ct officers to maint~in the· procurement 

contracts fo~·both programs has and will con~inue to have an adv~rse 

effect on the 8(a) firm. · There is an incentive for the contract 

officer to set aside certain opportunities for a section 1207 firm 

1 



in light of the fact that the contract officer's performance is 

evaluated under the Five Percent Defense Authorization Program, 

thereby granting the contracting officer the authority to take 

from an B(a) firm certain opportunities, if said firm does not 

adhere to certain specifications or negotiated prices,·and placing. 

the opportunity in the Five Percen~ Program ~f more than two 

-section 1207.(a) firms are capable of.bidding·on the project. 

Bridge Group Members support Section 812(b) (7) of the Richard-

son Amendment which requires policies and procedures to ensure 

that no reduction in the number or dollar value of contracts 

awarded under 8(a) of the small Business Act or under the small 

business set-aside program pursuant to 15(a) of the Small Business 

Act in order to meet the goal of Section 1207 of the Department of 

Defense Authorization Act, 1987. 

B. The Bridge Group feels that DoD should not rely on the B(d) 

definition under the Small Business Act to determine eligible 

participants for this program. Only 2.3 percent of the eligible 

participants (small and disadvantaged) are in actuality utilizing 

this program. The vast majority of B(a) firms who are eligible 

for the Five Percent Program do not possess the:pecessary capability 

or technical experience to perform the contracts provided under this 

Act. 

Second~y, the 8 (a) .·and the section 1207 programs have an 

entirely different.orientation. The program under -8(a) of the 

Small Business Act has the purpose of development for small 

and disadvantaged firms, whereas, section li07 of P.L. 99-661 has 

2 



the intent and purpose of procurement. Therefore, it is obvious 

that because ~hey ate not sufficiently developed, a substantial 

number of 8(a) firms.would be unable to implement the contracts 

of the magnitude provided under section 1297. 

In order to effectuate the five percent goal, it is necessary 

to increase the size standards imposed by the 8(d) d,finition of 

the Smail Business Act. As the program curr.ently exists, the five 

percent goal will never be realized because the minority firms, who 

can perform the contracts, have graduated from the 8(a) program 

and although disadvantaged are ineligible under certain sic codes. 

These firms, if allowed to participate, have the technical capability, 

experience and track records to realize the mandated five percent 

goal. Secondly, during the act of participation, these graduated 

firms would be in a better position to give technical assistance 

and subcontracting opportunities to the 8(a) firms unable to compete 

due to a lack of the above. 

Therefore, the Bridge Group advocates new legislation defining 

eligible participants under section 1207 of P.L. 99-661. Section 

8(d) of the Small Business Act was enacted by Congress for a totally 

different reason then the program under section 1287. If Congressional 
. ·';.. 

intent and ... purpose for these programs are different, then-· the eligibility 

requirements ~eed to reflect these·differences. Und~r ~ection 8(d) · 

·~mall and disadvantag~d" is the criteria. ~tidge p~oposes that in: 

the new legislation "small·Q~ disadvantaged" needs t~ be the basis 

for determining part~cipants. 

3 



NATIONAL ASSOCIATION OF MINORITY CONTRACTORS 
806 15th Street, N.W. • Suite 340 • Washington, D.C. 20005 • (202) 347-8259 

July 31, 1987 

Mr. Charles Lloyd 
Executive Secretary 
Defense Acquisition Regulatory 

Council (DAR) 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
Washington, D.C. 20301-3062 

Re: Comments on DAR 87-33: DOD's Federal Acquisition 
Regulation Supplement; Implementation of Section 
1207 of Pub. L 99-661; Set-Asides for Small Dis~· 
advantaged Business Concerns 

Dear Mr. Lloyd: 

The following are the comments of the National Association 
of Minority Contractors (NAMC) with regard to the above-referenced 
subject: 

INTRODUCTION 

The Department of Defense (DOD) has in vi ted public comment 
concerning an interim rule a!!lending . the Defense Federal 
Acquisition Regulation Supplement (DAFRS) to implement section 
1207 of the National Defense Authorization Act for Fiscal Year 
1987 (Pub. L. 99~661). 

Such statute permits (DOD) to enter into contracts using 
less than full and open competitive procedures, when practical 
and necessary, to facilitate achievement of a goal of awarding 
5 percent of contract dollars to small disadvantaged business 
(SDB) concerns during FY 1987, 1988, and 1989 provided the 
contract price does not exceed fair market cost by more than 
10 percent. 

The interim rul~ implements the statute by requiring. that 
contracting officers · set ·aside acquisitions, other than small 
purchases conducted under procedures·-· of Federal Acquisition 
Regulation· (FAR) Part .13,· for exclusive· competition among SDB 
concerns, whenever the·co~tracting office~ determines that offers 
can be ~nticipated from two or more SDB: concerns and t~at the 
contract award price will not exceed fai:r market price by more 
than 10 percent. · 

The National· Association of· Minority Contractors (NAMC) 
fully supports the DOD's interim rule as· a most effective method 
to implement Section 1207 and meet the five (5) percent SDB 
goal. As will be explained below, such action is justifiable 
from both a practical as well as a legal standpoint. 

A FULL SERVICE MEMBERSHIP CONSTRUCTION ASSOCIATION 
WORKING FOR A BETTER CONSTRUCTION INDUSTRY 
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Under this program, SBA is empowered to provide small 
business concerns which are owned and controlled by socially 
and economically disadvantaged individuals such management, 
technical, financial, and contract asistance as may be necessary 
to promote competitive viability within a reasonable period 
of time.Central to this program effort is the prOV1S10n Of 
set-aside contracts, usually non-competitive, through the SBA 
to 8(A) program participants. 

In fiscal year 1984, only 1. 6% of federal purchases were 
awarded under the 8(a) program. Over the 16-year histroy of 
the program, only 1% of federal purchases were awarded as 8(a) 
contracts. Nevertheless, it is estimated that well over 60 
percent of all federal prime contract awards to minority 
businesses come through the S(a) program. More important is 
the fact that almost two-thirds of all DOD prime contracts to 
minority business ar~ awarded under 8(a). 

Unfortunately, only about 3000 of the estimated 700,000 
minority businesses in Amer·ica are in the 8(a) program. There 
are numerous other small disadvantaged firms, outside the 8(a) 
program, that could perform excellent work for the DOD. In 
order for DOD to meet its 5% SDB goal such non-S(a) firms will 
have to be utilized. From a practical standpoint then, DOD's 
interim rule provides the most proven effective method for 
increasing DOD utilization of capable minority firms. 

LEGAL RATIONALE .. :,. 

Several organizations representing predominantly 
majority-owned business concerns will argue that the DOD's interim 
rule is unconstitutional and will unduly injure their 
constituents. Nothing could be further from the truth, however. 

The DOD interim rule is 
benefits by the government to a 
Such action is legally valid 
re.asonable . and is designed to 
purpose. 

no more than an allocation of 
predetermined class of eligibles. 
so long as such allocation is 
achieve . a legitimate government 

Within the constraints cited above the government has 
historically_ implemented, and is cur~ently :implementing, 
procurement. programs which . not only give preferences but which 
also restricts competition on certain government contracts in 
order to achieve desired economic result~. The · Buy Ame.rican 
Act ( 41 U.S. C. Sec. · lOa, Et Seq.), for example, often requires 
that American' business firms be given a bid. preference of e·ither 
6 . or 12 ·percent· over foreign firms when competing for federal 
contracts. 
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Also, Public Law 85-804 authorizes the military to pay 
extraordinary contractual relief to essential defense contractors, 
if such payments are needed to keep them in business--even though 
such contractors are not otherwise entitled to such funds under 
the terms of their contracts. Moreover, the tax laws have allowed 
the largest defense contractors in the tt.s. tb postpone the 
payment of federal income taxes pending the total completion 
of a defense system. 

.. 

All of the above examples restrict free and open competition 
and give preferences to a select group of businesses. 

However, the purpose of the Buy American Act is to preserve 
the domestic mobilization base in America. Although the law 
clearly gives American firms a distinct competitive advantage 
over foreign firms, it is almost universally recognized that 
such law is necessary to address a legitimate purpose of the 
United States government. 

With regard to Public Law 85-804 it is also a legitimate 
purpose of the federal government to insure that contractors 
essential to the national security receive reasonable amounts 
of assistance to remain in business. 

It was that same rationale which . led to the enactment of 
the Small Business Act in 1953 under which the small business 
set-aside program, discussed earlier, was derived. Through 
small business set-asides, the federal government seeks to insure 
that, through its purchasing system, the U.S. government does 
not create a situation where there are so few producers of 
government-needed services and goods that such firms can virtually 
dictate the terms and conditions of all sales. Such restriction 
of competition is reasonable because 99 percent of all businesses 
are classified as small. Thus, a small business set-aside 
precludes only one percent of the universe of all firms competing 
for these awards. 

The ·extension of _this rationale to small disadvantaged 
businesses ·is hardly difficult. Through its enactment of Section 
2(e} of the Small Business· Act, . Congress made what amounted 
to an investigatory finding that there· exists in. the United 
States a correlation between ethnici ty and soci.al arid 'economic 
disadvantage. The .Congress also. fourid.t~a~ it is in the national· 
interest to expeditiously ameliorate this situation in order 
to obtain social and .economic equality and to imp~ove th~ 
functioning of ·the national economy. The promotion of :minority 
business ownership through the u~e of federal resources (e. g., 
contract awards) was the means chosen by the Congress to effect 
these goals. One would be hard pressed to argue that such effort 
does not achieve a legitimate ~overnment purpose. 
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Furthermore, the DOD's implementation of the "Rule of Two" 
set-aside system to achieve the 5% minority contracting goal 
is not an unreasonable method to attain such goal. Of the total 

·DOD domestic purchases only 5% will be awarded to smal·l 
disadvantaged firms, if they are available, while at least 95% 
of DOD dollars· will still be available to firms possessing an 
economic advantage. 

Also, it should be noted that in order to insure that small 
businesses as a class are not penalized by the SDB set-aside 
procedure, the· DOD will not apply SDB set asides to small 
purchases conducted under FAR Part 13 procedures upon which 
heavy reliance is placed in insuring that small businesses as 
a class receive a fair proportion of DOD contract dollars. 
This approach should tend to reduce impact upon non-SDB small 
businesses resulting from the new procedures, while facilitating 
attainment of the goal established by Congress. 

In light of the legitimate government purpose. the SDB 
set-aside will achieve, as well as the fact that. the limit to 
competition will be a slight and reasonable one, the DOD's interim 
rule · is ably supported by congressional intent and legal 
precedent. 

CONCLUSION 

The DOD interim rule to effect the 
is based on sound practical and legal 
be fully implemented with all due speed. 

5% SDB contract goal 
rationale. It should 

Respectfully submitted, 

~(!~~~71~ 
Ralph C. Thomas, III 

. Executive Director 



NATIONAL CONSTRUCTORS ASSOCIATION 

1101 15th Street, N.W., Suite 1000, Washington, D.C. 20005 (202) 466-8880 

·August 3, 1987 

Mr. Charles w. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-33 

Dear Mr. Lloyd: 

On behalf of the member companies of the National 
Constructors Association (NCA), I would like to express our 
concern over the practical impact of DOD's interim acquisition 
regulation regarding set-asides for small disadvantaged business 
concerns on the construction industry. 

First, we question the implementation of this interim 
regulation before it has received public comment. In view of the 
fact that the mechanical nature of the application of the Rule of 
Two often leads to near total set-asides, it only seems prudent to 
solicit comments beforehand as to the likely impact of such a 
significant change to the set-aside regulations. 

Second, use of the Rule of Two to govern small business 
set-as ides for the construct ion industry by DOD since the late 
1970s has effectively excluded construction companies not 
classified as small businesses from even bidding on most DOD 
projects. This experience leads us to believe that use of the 
Rule. of TWo to govern small disadvantaged business set-as.ides by 
DOD will likewise foreclos.e construction companies not classified 
as small disadvantaged ·business concerns from being eligible to 
compete o.n many DOD projects. It ·is difficult· to see ·how such a 
result comports with Congress' goal that 'DOD awa·rd 5 percent· of 
its contract dollars to small disadvantaged business concerns over 
th~ next three fiscal years. 
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We believe that . the interim regulation is a fundamentally 
flawed rule which ~ill adversely affect th~ construction industry 
in a way that Congress did not intend. We hope that you will 
quickly reconsider this misguided regulation. 

MGC/pdb 

Sincerely, , _ . 

~~ C1 ~ Ott,~~ 
Mark G. Chalpin.{\Jf' 
Vice President, International 

and Government Affairs 



July 27, 1987 

Suite 900 
459 Spring Park Place 
Herndon. Va. 22070 
(703) 4 71-8327 

Mr. Charles W. ~loyd, Executive· ~ecretary 
Defense Acquisition Regulatory·council 
·aDASP ( P) OARS'· c/o OASD ( P&L) ( M&RS) . 
Room 3C841 
The Pentagon, Washington, DC 20301-3062 

Dear Mr. Lyoyd: 

The purpose of this letter is to provide comment on the interi~ 
rule amending the Defense Federal Acquisition Regulation 
Supplement (DFARS)' to implement Section 1207 of. the National 
Defense Authorization Act for Fiscal 1987 (Public Law 99-661), 
entitled "Contract Goal for Minorities", DAR Case 87-33. 

It is apparent from reading the interim rule and from experience 
with its implementation and from reviewing a change to the Air 
Force Acquisition Circular (87-16), that this interim rule will 
have far reaching impact on both small disadvantaged businesses 
and small businesses. · 

Federal Information Technologies, Inc. is a qualified small 
business under the criteria and size standards ~et forth in 13 
CFR 121 that provides system engineering and integration services 
to the Federal Government as a prime contractor with special 
emphasis with the Department of Defense. We deal with many other 
small businesses as subcontractors, a number of which qualify as 
small disadvantaged businesses. 

Federal Information Technologies has no objection with the goals 
set forth in section 19.201 to further the participation of small 
disadvantaged businesses. How~ver, we take strefiuou$ exception· 
to the creation of small .disadvantaged bus·iness set--asides as 
envisioned in the following paragraphs ... .and , the way that the 
program is to be implemented. . . -

In the highly sophisticated ;dom~unic~tions (voice ·and data) 
integiation market with the Fed~r~l Government, successful firms 
must be aware of the.· a."nticipat~4 n:eeds of the. users, par.tlclpate 
in the development of the requirements. and specifications, and 
determine which particular PFoj$cts meet the technical and 
resource capabilities of the firm. This must be. done far· ln 
advance of .any advertis.ement :in: the ·commerce Business· Daily. 
Small firms, like ours must · carefully analy:ze the. potential 
business and must carefully husband our scarce resources to 
provide professional responses to a limited number of RFis/RFPs 
where there is a reasonable chance of success. 

Federal Information Technologies, Inc. 
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As proposed, the cont~acting officer may make the determination 
that a particular contract is reserved for total small 
disadvantaged business participation, ~t any stage· of the 
process, up to and including bid opening· .. · This is a~ intolerable 
burden on.small businesses . 

. We envision a number of results if this inter.im rule is put into 
effect, none of which are good for small .busines~es and several 
of which. will be counter productive ·for ·small disadvantaged 
businesses and in combination will be disadvantageous for the 
Federal Government. First, many small business will not bid on a 
great number of jobs which there is a potential that their bids 
will be declared' nonresponsive because two or more small 
disadvantaged concerns express interest in the at any stage of 
the process. 

Second, for contracts where small disadvantaged participation is 
expected and such participation either does not materialize or 
both or all of the expected or interested small disadvantaged 
participants withdraw, choose not to bid, or provide 
nonre·sponsi ve bids either due to cost, technical compl lance, or 
ability to provide all goods and services through qualifying 
small disadvantaged firms, the contracting process is thrown into 
confusion. It appears that the contract will then be awarded to 
one of the remaining firms which, despite the warnings in the bid 
solicitation chose to bid or the process will have to be 
restarted. 

Third, except in Research and Development and Architecture and 
Engineering contracts, there is no provision for the contracting 
officer to make any inquiry into the qualification of the small 
disadvantaged business or to the qualifications o£ any of the sub 
contractors ·either as to their qualification as a small 
disadvantaged business or as to their technical competence to 
perform the required tasks. This provislon-begs for bid, protest's 
and potential litigation. Contracts wi~i be stalled needlessly 
and the Small- Business Administration ;:will . be hopelessly 
backlo~ged. Without some torm of·.preaw~rd :qualification of the 

·prime contractor· and the subcontractors ~~y:open.the flood gates· 
for truly unqualified firms.· participa~ing particularly as 
subcontractors ; which they add ·to their: team to ·meet· the 
requirements._ tt will also place sma~l ~isad~antaged firms, 
acting as prime_ contractors at risk if :they bid contracts with 
subcontractors or suppliers who are shown to: be unqualified. 
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We envision two other events . occurring that will be highly 
detrimental to smalf businesses, small disadvantaged businesses, 
the Government and .to the taxpayer~. Contracting ·Officers faced-· 
with this confused _environment will do one of two.things. -They 
will either segment contracts so that they will qualify as small. 
purchases under the Federal ·Acquisition Regulation~, Part· 13 
procedure.s. This will undoubtedly increase costs, ·overburden the 
limited contract supervision capability ·of the: contracting 
offices, and lead to less than· optimal results, or· they will 
combine logically unrelated or marginally related contracts into 
omnibus projects that will be the province of large businesses. 

We see further confusion and disaster on the horizon upon reading 
Air Force Acquisition Circular (AFAC) 87-16, Section 19.501, 
paragraph (g) as amended, states that even ongoing contracts with 
small businesses are not exempt from conversion to total small 
disadvantaged business set-asides. We recognize that there is no 
guarantee that an existing contractor, even one who has provided 
quality service and/or products has any guarantee of renewal. 
However, under this change, they may not even have the chance to 
compete. Further, in the past, many small businesses, who were 
unsuccessful bidder-s in a contract renewal have been able to 
employ some of their people and to recover some of their 
investment in equipment and materials by participating as a 
subcontractor for the new successful bidder. This has also 
worked to the advantage of the new contractor, often a small 
disadvantaged business, by providing an immediately available 
source of expertise and capability to perform the contract. 
Under the interim rule as implemented neither will benefit. The 
small contractor will be excluded because the new contract will 
be a total small disadvantaged business set-aside. The small 
disadvantaged business will be unable to use the expertise -of the 
prior- contractor and will have to replicate this capability. We 
cannot conceive of how this will not be more c;ostly to the 
Government both in terms of dollars and reduced performance until 
the ·new: contractor can develop the necessar;y performance 
capability. 

We belie~ve that, this interim rule benefits neither: the. small 
disadvantaged businesses, other. small businesses, :Or :the Federal. 
Government. This interi~ rule will not hav~ the intended-~ffect 
of ensuring that_five ~ercent of the contract dollars :are awarded 
to small disadvantaged bU$1nesses and, in fact, may· ul;timately 
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reduce the percentage o·f contract award dollars going to small 
disadvantaged businesses. We are certain that it will reduce the 
amount available for other small businesses and is likely to 
result in a smaller percentage for all small ( sma.ll and. ·small 
disadvantaged) businesses. 

Our suggestion would be to revoke the interim rule and replace it 
with one that increases the proportion of all defense contracts 
available to all small businesses and· then to add contract 
requirements in all contracts which will increase the 
participation of small disadvantaged businesses. This will opep 
participation for small disadvantaged firms in a wider range of 
contract opportunities and not unduly penalize those small firms 
who do not qualify as small disadvantaged concerns. 

Failing the above, there are several steps that must be taken 
immediately to rectify some of the most grievous flaws in the 
interim rule. First, contracts to be identified as small 
disadvantaged business set-asides must be identified at the 
earliest stage, certainly before bid solicitation. Second,the 
solicitations must include requirements that the bidders provide 
sufficient information . .tor the contracting officer to determine 
if the bidder, to include all sub-contractors and suppliers, are 
in fact bonafide small disadvantaged businesses and have the 
expertise/capability to provide the product/service required. 
Third, the contracting officer must have the authority to make a 
determination of the capabilities of the bidders prior to 
contract award. Lastly renewal contracts should not be subject 
to total small disadvantaged business set-aside procedures. 

Thank you for the opportunity to provide comment to this proposed 
rule. We would appreciate a response to our concerns and a copy 
of any and all revised interim rules and/or the final rule~ 

Sincerely, 

~~ ~··~' ~ 
Louis G. Harkness 
Vice President/General Counsel 



Defense Acquisition Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODASP-(P) ·oARS 
c/o OASD(P&L) {M&RS) 
Room 30139, The· Pentagon 
Washington, D.C~ 20301-3062 

Dear Mr. Lloyd: 

30 July 1987 

An Association of Small Business Research, Engineering and Technical 
Services Company (ASRET)· Committee met with Secretary Costello on 20 July 
concerning Section 1207 of the Fiscal Year 1987 Defense Appropriation Act and 
the interim rule. Colonel Otto Guenther had our draft ASRET Analysis which he 
indicated he would pass to you. We indicated we were refining the report and 
would want to substitute the revised report to the DAR Council. 

We are attaching: 

a. The ASRET Analysis, dated July 24, 1987 and request that you 
substitute it for our draft, and 

b. Addendum one to the report covering 11 Breakout of Work from 
Unrestricted Procurements .. , dated July 29, 1987. 

We wanted to be certain that our material was in your hands as required 
by the Federal Register and reached you by 3 August. With this letter may we 
ask that you substitute the ASRET Analyses in your files and officially con
sider our comments. Also, we request that you consider our Addendum One in 
your review. Thank you. 

Copy 'to: : 
Mr. R. K~nneth Misner 
President, ASRET 

Sincerely, 

Jo n • Bennett 
Cha1.rman of the Board and 

Chief-Executive Officer 

Crystal Square 3 Suite 300 1735 Jefferson Davis Hwy. Arlington, Virginia 22202-4177 (703) 892-9500 
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Defense Acquisition Regulatory Council 
Attn Mr. Charles Lloyd, Executive Secretary 
ODASP(P) OARS . 
c/o OASD(P&L) (M&RS) . 
Room 30139, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

30 July 1987 

By the Federal Register, Volume 52, Number 85, May 4, 1987, the Defense 
Acquisition Regulatory (DAR) Council invites public comment concerning an 
interim rule amending the Defense Federal Acquisition Regulation Supplement 
(DFARS) to implement Section 1207 of the National Defense Authorization Act 
for Fiscal Year 1987, entitled 11 Contract Goals for Minorities ... Comments are 
required by August 3, 1987. 

ANADAC, Inc. is a small publicly-owned engineering management and tech
nical services company. We employ approximately 150 people. Under an ESOP 
(Employee Stock Ownership Plan), the employees own in excess of 20 percent of 
the publicly held stock. Our major customer is the Department of..·the Navy 
and, more particularly, the Naval Sea Systems Command (NAVSEA). We are one 
of perhaps 50 companies in the Washington area that compete for NAVSEA 
service contracts, particularly contractor support services (now defined as 
CAAS: Contractor Advisory and Assistance Services). There are at least 10 
small disadvantaged SA-certified companies who also participate i.n NAVSEA 
CAAS procurements. 

ANADAC, Inc. and most of the other small businesses performing NAVSEA 
technical services/CAAS contracts depend to a large extent on competitive 
small business set-aside awards to sustain our business base. As part of the 
Federal Government Small Business Program, we as a group support the SA and 
small disadvantaged business (SOB) programs. We.cannot, .however, condone OSD 
implementation of SEC 1207 as it now stands. It; is inequitable and unfair 
and will severely damage many companies: in our business community. 

. . 

.As a b~sic premtse,~ANADAC, Inc. questions the legality of the interim 
rule as it i~ writte~·and being implemented. We believe it to be in conflict 
with the Small Business Act as·it pertains to protecting the interests of 
small busine~s concerns and with the Armed Services Procurement Act ~s·it 
pertains to fairness; in ~llo~ating fed~ral ~ontracts to small business. In 
addition, the Section 1207 language does not appear to be permissive. Th~re
fore, unless .either Section 1207 or CICA is amended, it would seem that SOB 
set-asides made without justifications and approvals would be subject to 
challenge. We request that a legal opinion in all three instances be 

Crystal Square 3 Suite 300 1735 Jefferson Davis Hwy. Arlington, Virginia 22202-4177 (703) 892-9500 



obtained and published, and during the period of inquiry, implementation of 
th~ interim rule be suspended. 

Under FAR :19.501(g), DOD requires that once a product or service has 
been successfully acquired by a contracting office on· the basis of a small 
business set-aside, all future requirements of that office for that parti
cular product or service be acqui_red on the basis of a repefitive set-aside.· 
Section 1207 offers no such protection to small business set-asides. As a 
result NAVSEA and other Services/Commands. are reclassifying previous small 
business set-asides to restricted-small disadvantaged- business set-asides at 
an alarming rate -- one calculated.to do immediate and irreparable damage to 
the companies impacted and to the overall Federal Government Small Business· 
Program. 

Our company took part in an ASRET Study of Section 1207 implementation 
furnished you under separate cover. Study statistics show that S5.5 percent 
of the NAVSEA SA and SOB contract actions for FY S6 occurred in the service · 
industry. Because of the NAVSEA industrial structure, little short-term 
action can be taken to reverse that situation. We believe this situation to 
be the same within other Services/Commands. In fact, Section 1207 imple
mentation can be expected to increase the heavy dependence on the service 
sector for SA and SOB awards and goals. At the three levels within Navy and 
OSD with whom we held discussions, procurement officials acknowledge this 
situation to be generally true. Many informally agreed that, if carried to 
the letter of the law, DOD support services would be disrupted_and harmed. 
As such, implementation of Section 1207 as it now stands will-be inequitable. 
Given the expected economic impact on DOD support services, we feel further 
investigation is necessary before proceeding. No one would consider changing 
the profit or other high impact policy without economic impact analysis, so 
why do it here? Accordingly, we request that you consider holding the 
interim rule in abeyance until an economic impact analysis has been com
pleted, assessed, and can serve as the basis for DOD-wide implementation. 

Currently, NAVSEA CAAS procurements are actively meeting SA goals. Dur
ing FY S6, of $31S.9 million obligated for CAAS procurements within NAVSEA, 
$39.S million and 102 contract actions were set aside for SA and SOB awards 
and $41.3 million and 111 contract actions awarded as small business set
asides. Disadvantaged businesses represent .12.5 percent of the total NAVSEA 
CAAS business today and 49.1 percent of the CAAS set...:aside program dollars., 
Thus, in the NAVSEA CAAS area, small disadvantaged businesses have exceeded 
their goal-by more than two and sh~re_ equally with bther small businesses in 
set-aside programs •. While it is not our intent to do so, one: could argue· · 
th~t the e~isting 50-50 split of CAAS: set-aside a~ards already treats non
minority small business unfairly in this area. Yet, this is one of the 
speci.fic services ar-ea that will be s~vere.ly _impacted by.your Section 1207 
implementation. We find riothing in Section-1207 that prohibits ~ategoriza-: 
tion and sectioning of the small disadvantaged business goals. In the : 
interest of equity and to· protect, ero~ ion of the exi s.t i ng sma_ll business 
base, we respectfully request that Section 1207 implementation (i) provide 
for partition of goals by industrial or DOD funding categorie~; or (ii) apply 
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exemptions when previous and existing subsectors are found to significantly 
exceed the SOB five percent goal. 

This program is already having a significant negative impact on small 
businesses~ Since implementation of Section 1207, NAVSEA has already reclas-. 
sified the PMS 312 small business award from 11 Small business .. to a 11 Small 
disadvantaged busineSS 11 set-aside, thereby totally eliminating the current 
incumbent from even bidding for the follow-on work. Our business community 
·is aware of at least four more previously classified small business set
asides that are expected to be reclassified small di~advantaged business 
in the near future. Our best estimate is that, within one year, .up to 30 
percent of the previously classified CAAS small business set-asides under FAR 
19.501(g) will have been reclassified. Rather than promoting free and open 
competition, this will restrict all non-minority contractors from bidding and 
denies them the right to work. No one can claim this approach is fair and 
equitable. Not only goals but parity between SOB and small business in 
NAVSEA CAAS set-asides has been attained. We think this situation is occur
ring Service-wide. Accordingly, we request that Section 1207 implementation 
include a section giving protection to FAR 19.501(g), by restricting reclas
sification of previous set-aside repetition when it can be shown that the SOB 
goal of five percent has or will be met for a fiscal year or reporting 
period. 

The question of Congressional intent is essential. Did Congress mean to 
mandate reward of one segment of small business at the direct expense of 
another segment of small business? We think not. As we understand it, the 
Congressional Black Caucus and other supporters, rightfully so, acted through 
its House of Representative channels to ensure fairness and equity in DOD 
procurement awards to minority firms. Most Congressmen and other observers 
would agree that DOD implementation of PL 95-507 resulted in very little pro
gress toward these objectives. We were told that Section 1207 was initiated 
by the House of Representatives so that implementation of existing legisla
tion could be aided and abetted by minority goals. Now comes along Section 
846 of the proposed National Defense Authorization Act for Fiscal Year 1988 
which mandates (a) no reduction in the small business set-aside program and 
(b) enforcement of PL 95-507, among other corrective actions. In our dis
cussions witn OSD officials, there was a reluctance on their part to admit or 
give any credibility to Section 846 of the new appropriation act since it has 
not passed the Senate. Clearly, Section 846 emanated from the same place 
that Section 1207 originated. We think it obvious that the legislative~ 
sponsors· did not intend to harm other sma 11 business ·set-asides, but r:ather 
to put teeth into implementing PL 95-507. In the iriter~st of-reputabl·e 
business practices, ~e sincerely request that you acknowledge ·and act on 
Congressional intent and stop this unnecessary and unwanted r~pe of develop
i-ng small business enterprises. 
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·Respectfully yours, 

• Bennett 
Executive Officer and 

Chairman of the Board 



July 29, 1987 

ADDENDUM ONE TO ASRET REPORT 
Analysis of the Five Percent Disadvantaged Contract Goal 

dated July 24, 1987 

SECTION II. RECOMMENDATIONS 

Add Paragraph "F" as follows: 

. F. Reaffirm DOD's Directive for Break Out of 
Work from Unrestricted Procurements for-
Small and Small Disadvantaged Businesses 

o Reemphasize the DOD program to break out work from 
unrestricted procurements and set it aside for performance 
by small and small disadvantaged business concerns. 

o By ni s Memorandum of 1 June 1982, Deputy Secretary of 
Defense Frank Carlucci directed ···the Secretaries of Mi 1 i
tary Departments and Directors of the Defense Agencies to 
break out work from unrestricted procurements and package 
future so 1 i ci ati on "so as not to preclude performance by 
small and small disadvantaged concerns as prime 
contractors." 

o Further he said, "The following policy statements are 
intended to resolve the inherent conflicts· between our 
consolidation efforts and their potentia·l impact on the 
small and small disadvantaged business programs. Please 
see that they are appropriately implemented: 

{1) Functions that are currently being performed by small 
business, including those won in open competition on 
the basis of a set-aside or by 8{a) contract, shall 
not be considered for consolidation." 

o There are many instances where the Government has reclas
sified a procurement as unrestricted even though the work 
has been performed satisfactorily by small b~sinesses 
though creating the illusion that the nature of the work 
had changed through addition of tasks not contai~ed in the. 
previous procurement. In fact, in some insta'nces;: com-. 
panies that had :won the. procu~ement~· .and succes~fully. 
performed the work ~s small businesses were the $Utc~ssful. 
offerors for the same work contracted for on unr~stricted 
procurements after: they had turned big business. . · · 

o A current example .of this latter practice can be made for 
the Navy's SNAP program in SPAWAR lOK for which services· 
are currently being planned for procurement· under an 
unrestricted solicitation where the incumbent contractor, 
who performed the work as a small business, is now a large 
business. 



Magnavox Electronic Systems Company. 
13 13 PRODUCTION ROAD 

S. H. NEWNAM 

VICE PRESIDENT 

DIRECTOR OF MATERIAL OPERATIONS 

FORT WAYNE, INDIANA 46808 

Defense Acquisition Regul·atory Council 
ATTN: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P)/DARS, c/o OUSD(A) Mail Room 
Room 3D139, The Pentagon 
Washington, DC 20301-3062 

Reference: DAR Case 87-33 

Gentlemen: 

August 21, 1987 

Magnavox Electronic Systems Company has been, and will continue 
to be, a supporter of Public Law 95-507. Our support has been 
demonstrated over the years by a steady growth in the use of 
minority suppliers. The growth from FY 82 to FY 86 shows the 
percentage increasing from 1% to 3% in FY 86. The amount of 
purchases has increased from $843,000 in FY 82 to $8,297,000 in 
FY 86. This improvement has taken place because of our manage
ment's commitment and through the dedication ane hard work of 
many employees. 

The driving force of our program is our Minority Business 
Development Council. This council was established by our manage
ment and is directed by our Vice President, Director of Material 
Operations.· Members of the council are representatives from 
Purchasing, Quality, Manufacturing and two Minority Liaison 
Engineers. Representatives from Marketing, Contract Administra
tion, Personnel .and the Law Depa·rtmenL attenu when requested.· 
The result of this effort is that we have developed our minority 

·suppliers to a point where one is one of our top ten suppliers 
while ariother is one· of our top 25 suppliers. Our efforts have 
included training operating personnel, providing technical assis
t~nce, the dev~loping of;quality itandards, and we have provided 
financial assistance. 

Being a manufacturer of electronic products, we use a significant 
amount of solid state devices and we also utilize Subcontractors 
with·specific expertise in the systems business. These two areas 
represent approximately 35% of our total procurements. This 
requires that our opportunity for minority procurement from all 
other areas must exceed 4-1/2% for us to average 3% for the 
fiscal year. 



Page Two 
To: Defense Acquisition Regulatory Council 

Public Law 99-661 sets a 5% goal for the DoD to purchase from 
Small Disadvantaged Concerns. As I. have read in the Federal 
Contracts Report dated May 25,-1987, the Houi~ has passed an 
amendment to the Defense Authorization Bill to: 
"Establish procedures or guidance for contracting cifficers to -
(A} Set goals which Department of Defense prime contractors 
should meet in awarding contracts ..... with a minimum goal 
of 5% . . . . . " 

We feel that these goals are attainable on some programs. We do 
not feel they are as attainable across the board. As we have 
outlined, it has taken Magnavox four years to increase the 
minority participation by 2%; however, much of this increase is 
on a few contracts which provided subcontracting opportunities. 
In addition to our Minority Business Development Council, our 
Buyers are tasked with locating viable minority vendors. Our 
experience has found a limited number of minority businesses in 
the manufacturing field; yet the manufacturing field contributes 
the most potential for increased subcontracting business. 

It is our opinion and recommendation that any minimum goal for 
all defense contractors must be balanced with the subcontracting 
opportunities of the Government contracts involved, i.e. systems 
contracts, R&D contracts, and production contracts. 

Sincerely, 

MAGNAVOX ELECTRONIC SYSTEMS COMPANY 

..... ~C~ 
c:~ ~d/~,--
~ H. N w m 

Vice President 
Direc~or of Material Operations 

cc: Senatrir Dan Quayle 



51 Science 
& Engineering 
Associates, Inc. 
P.O. Box 3722 
Albuquerque, New Mexico 87190 
(505) 884-2300 

17 August 1987 

Defense Acquisition Regulatory Council 
ODASD(P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, DC 20301-3062 

ATTENTION: Mr. Charles Lloyd, Executive Secretary 

Dear Mr. Lloyd: 

67-33 

SEA is a non-disadvantaged small business providing technical professional 
services. We have a proven track record in competing for and successfully 
accomplishing DoD and DoE projects in a competitive environment. 

This letter is written in response to the Dod implementation of Section 1207 
of the 1987 Authorization Act - Public Law 99-661. We have had ongoing 
dialogue with our Congressional delegation because we are concerned about the 
continual erosion of the amount of contract dollars available for competition 
among small businesses. 

Our congressional delegation continually states ,.to us that is is legislative 
intent not to award contracts to Small Disadvantaged Businesses (SDB's) at the 
expense of other small businesses; however, that is precisely what is 
happening. At the Kirtland AFB Contracting Center, we were recently quoted a 
figure of $50M out of $400M in contract awards going to 8(a) firms. Some of 
these firms are larger than we, and are providing the same services. In the 
interest of fairness, one must question the need for special preference. 

To continue to foster a competitive environment, we strongly recommend the 
following: 

(1) A graduation level or. limit of $5M in ·annual governffi~nt contracts 
be imposed on SDB, .i.e., when an SDB -firm reaches that level of 
contracts .they should no longer be eligible for preferential · 
treatment and they <;>ught to be required to s.tand the test of 
competition. 

(2) An absolute· time limit of seven years (five years plus a two :Year 
extension)" be imposed on any SDB, and that no extension past this 
time limit be allowed-under any circumstances. 
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(3) No reduction. in the number or dollar value of contracts under the 
small business set aside program. established under Section lS(a) of 
the Small Business Act. 

(4) Renewals and recompetition of existing contracts being performed by 
non-disadvantaged small businesses should not be set-aside for 
SOB's. 

These suggestions are made in the interest of fair and equal competition among 
all small businesses. 

Thank you for the opportunity to respond to the proposed rule making. 

Sincerely, 

SCIENCE AND ENGINEERING ASSOCIATES, INC. 

. Woods 

GRW/sm 



Contract Services Association 

August 17, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

Executive Secretary 
OASD (P&L) (MARS) 
Pentagon - 3C841 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

The Contract Services Association is the major trade association exclusively 
representing the companies which provide technical and support services to 
Federal G9Vernment agencies. We are vitally interested in any regulatory 
development which affects the marketplace of our member companies, such as the 
DFARS interim rule published on May 4, 1987 under DAR Case 87-33. We were not 
aware of this interim rule until it began to impact our membership, and 
appreciate the opportunity to submit these comments belatedly. 

The service contract industry is uniquely affected by any initiative to reserve 
prime contracts for a specific segment of the industry, particularly when the 
initiative includes a "goal" based on total Defense procurement. The largest 
segment of the Defense procurement budget is major system acquisition, which is 
not suitable for setaside for small business although it is part of the base 
used to establish the goal. This disto0=-ionrproduces disproportionate emphasis 
on setting service contracts aside for small business, and has resulted in 
decisions to setaside base support contracts which exceed $10·million annually 
exclusively for small business. There are serious-disadvantages to this 
development, including: 

o Small business firms are tempted to seek, and accept, contracts 
for which they lack the experience and resources, risking default 
and bankruptcy. 

o When they are successful·, three years of performance will push. them 
out of the small business category and they are unable to compete 
for· renewal. At the time they lose the major portion of their bus
iness ba~e, they are ineligible to bid on small business setasides. 

o Large companies in the service industry are leaving the base support 
A.-16 market.· These conpanies, which are ~the only ones that have the· 
resources to convert·a large base supPort activity to contract 
performance, ~will not make the investment if they are denied the 
opportunity to compete for continuation of the service~ 

These developments are seriously restraining competition in the service 
industry and threaten the viability of the Defense Commercial Activities 
Program under OMB Circular A-76, which has produced very substantial cost 

1350 New York Avenue, N.W. • Suite 200 • Washington, D.C 20005-4709 • (202) 347-0600 
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savings in the Defense budget. They also create instability in the small 
business program, where viable small firms can be seriously damaged by 
undertaking overly ambitious contracts - even if they succeed, they are 
propelled out of the program before they are ready to meet unrestricted 
competition. 

I am sure you are aware of the concern over the interim rule in the 
non-minority, small business community, which includes sorre of our member 
companies. They have already seen business that is normally reserved for all 
small business now restricted to that small segment which meets the definition 
of "small disadvantaged business". They are understandably distressed over a 
Government action which denies them the opportunity to compete for renewal of 
contracts which they are currently performing. The legitimate concerns of 
these companies will lead to increased pressure to setaside large service 
contracts for small business, thus exacerbating the problems already described. 

It does not appear that development of this interim rule included full 
consideration of its potential economic impact on the Defense budget. Total 
Defense procurement for FY-88 will surely exceed $160 billion. If 5% of that 
arrount is devoted to prime contracts with SOB firms, with a premium of 10% 
above "fair market price", this would result in unnecessary expenditure of $800 
million at a time when the Defense budget is under unprecedented stress. 
Regardless of the good intentions behind this interim rule, we do not feel that 
this represents the best use of scarce funds appropriated for the Defense of 
our country. 

The Contract Services Association is not opposed to small business or small 
disadvantaged business firms. OUr objective is to serve the best interests of 
the service industry and all companies in that industry that seek business in 
the Government market. We also recognize the concerns of Congress that led to 
Section 1207 of P.L. 99-661, and feel that all those interests can be served in 
a manner that will be less disruptive to the service marketplace, less 
hazardous to small and disadvantaged businesses, and less wasteful of Defense 
appropriations. 

Section 1207 places equal emphasis on "contracts and subcontracts" to be 
awarded to SOB firms and other minority institutions. It has been our 
experience in working with companies that seek to do business with the 

. Government that they are primarily interested in business which offers an 
opportunity to earn a reasonable profit, and that prime contracts and 
subcontracts are equally welcome. We feel strongly that inordinate emphasis 

·has-been placed on prime contracts in the implementation of all legislation 
which seeks. to ensure a fair share of Government. prpc.urerrent· dollars for 
SpeCific economic groups. We find the interim rule for implementation of 
Section 1207 devoted exclusively to award and reporting of prime contr~cts, 
disregarding the extensive potential for subcontracting which would.minimize 
the-serious problems identified earlier._ 

The primary reason for establishing setaside programs for small business and 
small disadvantaged business firms is that these companies lack the capital, 
management expertise, and/or business experience necessary to compete in the 
open market for Government business. These deficiencies have resulted in a 
failure rate on Government contracts awarded under setaside procedures that is 
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higher than experienced under unrestricted competition. Despite the best 
efforts and intentions of Government personnel who are assigned to assist these 
firms, they frequently are overextended and lack the business experience 
necessary to assure success. 

A more effective route··-to provide business opportunities to these firms, and 
also assure competent business assistance necessary for development, is through 
subcontracting with an experienced prime contractor. Under this approach: 

o Prime contracts can be awarded competitively, providing optimum 
economy in the expenditure of scarce Defense resources. 

o The prime contractor is responsible for perforrrance, minimizing 
risks for the contracting agency. 

o The prime contractor can provide business and technical assistance 
to the small firm, insulating it from the complexity of Government 

·'·"" regulations. 

o Base support and other multiple requirement activities can be 
consolidated for efficiency and to reduce workload for Government 
procurement personnel. 

o Experienced large service contractors will be encouraged to 
participate in Government business where their capabilities will 
be most effectively utilized. 

Subcontracting as an approach to providing business opportunities for small 
firms has been grossly underutilized due to lack of a proper reporting system 
to ensure full credit, inadequate implementation of subcontracting procedures, 
and lack of authority for prime contractors to restrict competition to targeted 
groups. Appropriate regulatory action, within _existing statutory authority, 
could overcome these problems and significantly expand business opportunities 
for small and small disadvantaged businesses without adversely affecting the 
competitive marketplace or the Defense effort. 

The Contract Services Association submits the following recommendations for 
implementation of Section 1207 in service contracting, recognizing that they 
might be less effective, or even unnecessary in procurement of supplies and 

' equip~nt available from small firms. · 

o Establish an-effective reporting system for subcontracts, indentifying 
subcontracts awarded to small and small disadvantaged f:j._rms. · 

o The Competition in Subcontracting clause, .FAR 52.244-5, should be 
revised to authorize prime contractors to setaside prbcurements for 
small or small. disadvantaged businesses when reasonable prices and 
satisfactory performance can b~ expected. · 

o In all negotiated procurements, include a requirement for submission 
of a small/disadvantaged business subcontracting plan, and place sig
nificant weight on the extent and quality of this plan in the 
evaluation factors for source selection. 
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o In all unrestricted sealed bid procurements, include an appropriate 
minimum requirement, as a percentage of total contract value, for 
subcontracting to small and small disadvantaged businesses. 

We feel that this approach would be far more effective in promoting business 
for minority firms, and meeting the intent of Congress, than the interim rule 
published on May 4, 1987. Representatives of CSA would be very pleased to meet 
with you and others involved in the implementation of this policy to answer any 
questions and assist in the implementation of _these recommendations. 



The Honorable Casper Weinberger 
secretary 
Department of Defense 
The Pentagon 
washington, D.C. 20301-3062 

Dear Secretary Weipberger: 

Ae~members of Congress concerned about the success and proper 
illif.l.ementation of the Department of Defense's minority set-aside 
program, we are writing this letter to propose specific 
regulatory language for the final regulations implementing 
Section 1207 of P.L. 99-661. 

section 205.207 -- Preparation of bids. 

The regulations should not prohibit non-small disadvantagved 
businesses from submitting unsolicited proposals, provided they 
know in advance that the procurement may be set-aside. Although 

'the regulations should be clear in seeking proposals' from SOBS 
only, they should not specifically prohibit unsolicited proposals 
from non-SDBs. Therefore, we would amend the language of Section 
205.207(d) (S-73) by substituting the folfowing language in place 
of the last sentence: 

"Therefore, replies to this notice are requested at this 
time from small disadvantaged business concerns only. 
Replies re·cei ved from-other than small disadvantaged 
business concerns will not be considered, unless adequate 
i~erest is not received from SDB concerns, and the 
solicitation is issued as a (enter basis for ~ontinuing 
the acquisition, e.g. 100% small business set-aside with 
eva~uation.preference for SDB concerns, etc.).~ 

Section 206.203~70 
concerns • 

set-asides for small disadvantaged business 

. Even assuming that the Competition in Contracting Act does not 
require a contracting officer to prepare a written justification 
for a S:et-aside award under .the 5% program, we WOU).d amend . 
Section· 206.203-70 by deleting: ~he last sentence and substituting_ .. · 
the fo1lowing language: 

"All justifications, determinations, findings, and 
approvals in connection with the set-aside of a procurement 
under this program shall conform with the requirement·s of P.L.-
99-661 and DoD procurement practices.• 

We would also recommend that Federal Acquisition Regulation 
52.219-9 (d) (11) (iii) be amended to read as follows: 



~~~~~; •• ,~~1:~;),_~--
.. " 

•Records on each subcontract solicitation resulting in an 
awatd of more than $10;000, indicating (A) whether small· 
business concerns were solicited and if not, why not, (B) 

- . i1fittl~milfi-:"Wfst1CJ\icn-~~-c~e£"~S .. =:~JfH~~-. 80l!(;i ted ~nd 
if not, why not, and (C) if applicable, the reason the award was 
not made to a small business concern.• 

Section 219.001 -- Definitions. 

The definition of •fair market price• should be .amended to. read: 

•For purposes of this part, fair market price is a price based on 
reasonable costs u~der normal competitive conditions and not on 
lowest possible costs. For new procurement requirements, or 
re.q.uirements that lack satisfactory procurement history, the 
est~mate shall be based upon recent award prices adjusted to 
insure compatibility. such adjustments shall take.into account 
differences in quantities, performance times, plan_s, 
specifications, transportation costs, packaging and packing 
costs, labor and material costs, overhead cost$., and any 
additional cost which may be deemed appropriate.• 

Section 219.201 -- Technical assistance. - ~ 

The regulations fail to make specific proposals ~egarding the 
technical assistance requirements under Section 1207. Therefore, 
we sugges~ that the following language be incorporated in the 
final ~egulations: 

In the amendment to 219.20l(a), the phrase •, pursuant to section 
1207(c),• should be inserted after the phrase •It is the policy 
of the Department of Defense• and before •to strive to meet these 
objectives•. 

A n~w 219.202-6 should be added to read as follows,: 
-...... 

•19.202-6 Technical assistance. 

•(a}- Contracting officers shall.provide project1ons of DoD 
requirements up to 18. months in .advance :of public~tion. Such 
proj~ctions shall include a description of what wiil be 
purchased, who should be contacted and the antfcipated 
capabilities necessa~y to· fulfill the r~quiremerit. 

•(b) Each milit~ry facility with procurement a6tivities shall 
·conduct annual technica~ assistance seminars·, funded _by DoD, 
~sing contracting offic•rs and other related personnel.· This 
subsection applies-to military procurement personnel at the 
facilities of prime contractors as well. These seminars shall 
include discussions regarding information about the minority 
contracting program in general and at particular military bases 
or prime contractor facilitie~, advice about DoD procure~ent 
procedures, instruction on preparation of proposals, and other 



Accordingly, 219.302(5) should be ~eleted. 

Final~y, 2f9.302.(6) should be amended to read: 

• (5) If the DoD determination is. _not ·issued-wfthin 10 days after 
the contracting officer's _receipt of the. protest, it shall be 
presumed: that the questioned offeror is._a SDB concern. This 
presumptiori will not be used as ·a basis for an award without 
first ascertaining when a determination can be expected, and 
wher• practicable, waiting for _such dete~mination, unless further 
delay in award would be disadvan·tageous. ~o the Go~erninent. • 

Section 219.502-3 -- .Partial set-asides. 
~----------------~. . 

f~ovision should be made for.partial .. set-asides under· the 5% 
pr~gram. Therefore, we would amend section 219.502-3 to track 
the language of the Federal Acquisition Regulations to read as· 
follows: · .... : ... 

• (a) The contracting officer shall set aside ·a portion of an 
acquisition for exclusive small disadvantaged~business 
participation when--

8 (1) A total set-aside is not appropriate; 

8 (2) The requirement is severable into two or more economic 
production runs or reasonable lots; 

. 
8 (3) One or more small disadvantaged business concerns are 

expected to have the technical competence and productive capacity 
to satisfy the set-aside -portion of the requirement at a 
reasonable price; 

8 (41" The acquisition is not subject to small purchase 
Pt:Ocedures; and 

• (5) A class of acquisitions may be: partialLy set aside. 
Under certain speciifed condi.tions, part1al set-asides may be 
used iri conju~ction with multiye~r _co~t~acting procedures. 

•(b)(l) W~en the contracting qfficer de~erminie$~hat a portion 
of an acquisition is to be set aside~ the requirement shall be· 
divided into ·a set-aside portion· ·and a· non-set . ...:aside portion, 
each of which shall (i) be an economic production run or 
reasonable lot and (ii) have terms and a delivery schedule . 
comparable to .the other. When practicable, the set-aside portion 
should make maxi~um use of small disadvantaged business capacity. 

•(b)(2) T&e contr~cting offic~r shall ~lso encourage the 
participation of sm·all disadvantaged concerns in the .non-set
aside portion of an acquisition. 

"(c)(l) The contracting officer shall award the non-set-aside 
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portion using normal contracting procedures. 

(2) (i) After all awards have been made on the.non-set-aside 
po~tion, the contr~cting officer shall negotiate with eligible 
-~-_<?.n~~_ns _on,.~~set:'!~-~~-~ p~r-t_!()n,_ a_s _l!~o.!id~d in the· 
solic1atlon, ana malt~ ~:L~;~~~·got-fa·l~«'t~s;:~-~1 be .condurc-t.~d -
with small disadvantaged business concerns in the order of 
priority as indicated in the solicitation (but ·see (ii) ·below)·. 
The set-aside portion shall be awarded as provided in the · 
solicitation. An offeror entitled to receive the award for 
quantities of_an item under the non-set-aside portion and who 
accepts the award of additional quantities under the set-aside 
portion shall not be requested to acccept .a lower price because 
of the increased quantities of the award, nor shall negotiation 
be conducted wit~7a view to obtaining such a lower price based. 
solely upon receipt of award of both-portions of the 
eeqtt.isition. This does not prevent acceptance by the contracting 
c:Jtficer of voluntary reductions in the price from the low 
eligible offeror before award, acceptance of voluRtary refunds~· 
or the change of prices after award by negotiation·· of a con tract 
modification. -

•(ii) If equal ·low offers are received on a non-set-aside 
portion from concerns eligibl~ for the set-aside portion, the 
concern that is awarded the non-set-aside part~o~ the acquisition 
shall have first priority with respect to negottations for the 
set-aside.• · 

This approach would be consistent with Undersecretary Godwin's __ . 
statement that •partial set-asides will be included when changes 
are made as a result of public comment.• (See Attachment) 

.Section 219.502-72 --SOB-set-aside. 

Taken li~~rally, thia provision would require an ~DB to offer the 
services of another SDB in order to have a procurement set
~side. This would effectively eliminate minority, wholesalers and 
dr"stributors from the program. ln add_ition, procurement 
regulations should not carry an implicit presumpt4on that SDB 
firms are less than qualified to. perform on R&D or architect
engineering contracts. And finally, DoD should ~ollow through on 
its intent to develop a proposed: rule allowing an SDB set aside 
where a market survey and a •_sources sought• CDB·,~·notice ldentif_y 
only one responsible SDB.concern: which could-fulfill DoD's 
requirements. Therefore section· 219.502-72 (a) should. be· amended 
to~ read as follows,- succeeded by a new .paragraph •(b)• as 
~ndicated. Furthe(~· the paragraph formerly labeled •(b)• should 
be changed to • (c) •, : • (c) • should be changed to • (d) •, and ~ (d) • 
.to •(e).• · 

•ta) Except ·those subject to small purchase procedures, the 
entire amount of an individual acquisition shall be set-aside for 
exclusive SDB participation if the contracting officer determines 
that there is a reasonable e_x,pectation that (1) offers will be 



-...... - ·-

obtained from at least two responsible SDB concerns offering t~e 
supplies or services of different SDB concerns or of any domestic 
sm~ll business and (2) an award will be made at a price not 
exeeeding the fair market price. ~Y- more th~n ten percent. 

. . . 

--~ --·· Tt)~JA direc·i···awtrcr·a-.rstJnmay-rl'oe·mcmF-~lil-t .grw,~ ~fi£·-~ without 
full and open competition~· as permitted by section .1207, when ~ 
market survey and'CBD notice identify only·one responsible SDB 
concern which could fulfill DoD's requirements. · 

Section 219.502-72(b) -- We believe that multiple 8(a) firms 
expressing an ~nterest in: having an acquisition plac-ed in their 
8 (a) prog·ram should not be a basis- for examining whether the 
acquisition should be set aside in the 5\ program. In fact, the 
8(a) program and t-he 5\ program should not compete for contracts 
at any level. Therefore, we ~ecommend that the following 
language contained in Section 219.502-72(b)(2) should be 
~feted: •multiple responsible section S(a) concerns express an 
interst in having the acquisition placed in the 8(a) program; · 
or". In addition, the letter "(b)• should be changed to "(c)• as 
stated above, and the numeral 8 (3)" should be changed to the 
numeral •(2)". 

Section 219.801 -- In light o·f the equally compelling mandate fo 
Section 1207 of P.L. 99-661, this section shou~d ·be written to 
avoid stating any preference between the 8(a) p~ogram and the 5% 
program. Therefore, we· would amend this section to add the 
following: 

• No preference shall exist, however, between the 8(a) program 
and the program established pursuant to section 1207 of P.L. 99-
661.• 

Section 252.232-12 -- Advance payments. 
-- ' The interim regulations failed to make any provision for advance 

p~ents. Section 1207 specifically calls for th~ mandatory 
usage of advance payments •to the extent practicable and when 
necessary to facilitate a~hievement of the 5 percent goal •••• • 

Therefore, the~ re_gulai tons should be amended to allow advanced 
. payments pursu(:lnt· to: Sect:ion 2307 of title 10, United States 
Code, to Section .1207. entities. tt should be .not-ed that 
~nderse~retary Godwin ha~ agreed ·t6 clarify the procedure for 
obtaining advanced paym~nts under. Section 1207. In addition, 
·because the Undersecretary stressed the Department of Defense's 
preference for progress paymentsl ·the regulations should -also 
:clarify the procedures for obtaining progre.ss payments and state 
·criteria by which such payments will be made. 

Beyond advance and progress payments, DoD should consider more 
aggressive schemes for providing financial assistance to SDBs. 
DoD and numerous interested minority contractors have pointed out 
that the benefi~s afforded through section 2307 are modest. Yet 



it is clear that adequate financial assistance must be a central 
link in the success of P.L. 99-661. Since access to capital is a 
key problem of SDB enterprises, e~panding contract opportunities 
will be of little avail if .firms cannot gather the resources to 

·~~ -~--- take advantage of those opportunities. · 
~- ''" ·-· --~~~ -· ·-· ..... - - ~. -- .. ···- . 

JP- ·;:.:·~·-··-··· -: ;· ~-··- • ... ;,_ •• ~~ • .,.:::::...__:..~ -::-·· ~-- -'~~ ~-~""c....- ... • ..,.·_ ... 

Accordingly, DoD should explore,. in conjunction with Congres·s; 
two finan·cial assistance programs that could help realize the · 5\ 
goal. Fi:rst, _a debt financing program could be modeled after the· 
DOT loan progr;am for SDBs unable to obtain finan·cing from 
conventional sources. DOT has has entered into an agreement with 
a named bank to.provide short and long term loans~ -using funds 
approriated b~ Congress~ _DOT advances 75% of the loan while the 
named bank advances the remaining 25%. Seventy~five percent of 
all repaid princ~ple is then set aside in certificates of deposit 
that comprise a "bOT account•. and se~ve as a continuing pool of 
.f~nqs for future loans. The Director of the OSDBU Office acts as 
~~ DOT representative in all matters related to the agreement. 

DoD could pioneer ·a similar effort, but could ke~p .. its operation 
"off budget" by structuring it as a loan guaranty program instead 
of directly mirroring the program at DOT. Under such a scheme, 
DoD could provide a Federal guarantee covering 75% of the face 
value of SDB loans made by a ~amed bank. 

... -~ 

Although debt capital can be beneficial to some SOBs, many others 
are operating on margins too thin to absorb loan costs while 
still allowing for profits., In response, DoD should also explore 
an equity financing program. 

Currently, Minority Enterprise Small Business Investment 
Corporations (MESBICs) provide a limited source of long term 
venture capital to minority businesses. A campaign is underway 
to privatize and expand the funding base for M~SBICs by 
establishing the Corporation for Small Business Investment 
(COSBI).-- If successful, MESBICs, through COSBI, could become 
fruitful sources for financing the large numbers of SDBs 
-qgntracting with DoD as well as with other government agencies. 

. . 
However, because the expansion of MESBICs through-COSBI is not 
assured~ and ev~n if achieved may not be adequ~te to meet the 
full range of-···SPB capital needs, DoD should- exptore the 
development ·_of its own MESBIC-1 i'ke, "privately fun9ed equity 
finanping program. 

One such program has already be outlined under ,the rubric of the 
National Security Investment Fund (NSIF). The NSIF would act 
~ssentially as an intermed~ary providing capital to SOBs 
cont~~cting ~ith DoD. Ini~ial capitalization for th~ NSIF could 
be provided by successful minority and non-minority defense 
contractors who would be asked· or required -to purchase stock· in 
the NSIF, perhap~ in proportion to relative aggregate amounts of 
federal-payments received within the past five years. 
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-Proceeds f~om this capitalization would be used to leverage loans 
and create a 1arger pool of capital.with whi~h to purchase · 
pr~ferred stock -in .active.and qua~ified SDBs contracting with 

~--··--::-·~.-.. __ ;,..,-I>oD~ • .....,~2me of -~he l?r_o~eeds of the NSIF would be reser:ved _to 
·1St1'fcna&~:.;~""M~~~~~!1ftS"t·K~~~~-ht!,t~v.QJ!.ld, ~9~nd~ OJlt ~l)e . 

- Fund's portfolio, and to provide working···capi-ta·r. -·'1rna·e-r ~ri'Urmii: 
circumstances,· Ftind dividends would be reinvested. 

Minority contractors would 'be required to repurchase -the 
preferred stock held in their companies by the.NSIF after a 
period of time, or to allow that stock to be converted to common 
stock·w~th full voting rights. 

After operation of the NSIF has been established, the Fund's· 
stock could be maik.eted to a broader clientele to increase the 
pool._.of capital available for· ·inve~tment. 
• 6" . . 
As investors in the NSIF, major prime contractors would have a 
material interest iri the success of minority def~4!e contractors. 

This scheme is clearly ambitious, but it -- or something like it 
-- ultimately will be required to get to the most pressing 
financial assistance needs of. a broad range of SDBs. Meeting 
those needs will be crucial_to the success of th~DoD 5\ goal 
program. 

Section 19.704 -- Subcontracting 

The interim regulations make no provision for th~ subcontracting 
efforts of prime contractors pursuant to section 1207 of P.L. 99-
661. Moreover, the DoD profit policy offers insuffic·ient· 
incentive to increase the-efforts of major prime contractors to 
do business with minority firms. The policy neither identifies 
subcontracting with SOBs specifically nor attaches significant 
weight to· such efforfs. · Therefore, Federal Acqu~sition 
Regulation Section 19.704 should be modified by adding a new 
·s~ction •(c)• to read as follows: 

• (c) {1) Contract solicitations should ·conta~in a· suggested 
goal r~presenting the DoD· expectation of: the level of· SDB 

· participation in subcontra~ting. The expectation will vary' with 
the discretion of ·the contracting officer, but sqall be set at 5\ 
or at ~uch ·higher. ,lev~l a,s may b~ appropriate given the past 
performance of the· appare.nt successor offeror. or bidder and/or 
the contracting officer's analysis of market conditions. 

(2) The solicitation should·· advise· that the successful 
offeror may need 'initially to submit two alternative types :of 
goals. The first '·goal would represent the offero~' s maximum 
pracitcable opportunity for SDB's at the originally submitted 
price offered to ·the government. The second goal w-ould be set at 
the DoD's expectation level (presuming that is higher than the 
first. go.al) and must be supported by evidendce indicating how 
much in increased costs would be borne by the contractor if 

-· . ..... " ..... -............... 



required to meet the higher ·goal. 

. (3) ·In. order ·to varify the diffe-rential, it would be 
. necessa.ry to obtain compar·able. subcontract bids or offers from 

~:.:?-.s.-~~~-6 ~.rolr:srtli'"71t"·ms-··and::.-..9D~f--tii-:~l!.S---for- the same .. subcont.ract item. ·· 
. --···_- ,.~-~~-~·=y .. ~=.e-.... ~-.e~~~~~~!?;-:.::-~~-::~~ 

(4) DoD shall utilize the: authorit~ e•tablisbed in section. 
1207(e) (3) of P.L.:99-661 to p~t any differential cost between. 
the first a_nd the second goal described .. in (2) above as long as 
that differential is not greater than 10\.:·. The successful 
.offeror .would then be required to meet the second, presumably 
~higher, S_DB subcontracting goal. 

(5) ·If the prime· contractor breaches the agreement to meet 
the higher goal, tlfe· DoD shall deduct from the contract price 
ty.i_c~.- the differential agreed ·upon to ·reach ·t:he _higher· goal. 
. ~ -

slze Standards·-- Restrictive size standaYds pose a serious 
threat to achieving 'the 5% goal established by P.L·. 99-661. A 
number of minor'i ty firms -- often those most capa·bl~ of 
performing successfully in the expanded areas of DoD SDB 
contracting envisioned under Section 1207 -- may be barred from 
participating in the SDB set aside because they have grown past 
their size standard ceilings. · Yet at the same time, these firms 
remain far short of being •dominant in their field of operation• 
as described in FAR 19.001. 

DoD, in conjunction with Members of Congress, should petition the 
SBA to set size standards at a level that facilitates reaching 
the 5% SOB contracting goal while still limiting participation in 
the SDB set aside program to firms that are not dominant in their 
field of operation. 

Sincerely, 

Nicholas Mavrouies 



. ·i.·; 

. . .. .. 

Crockett, Jr. 

·""*.)'-... 
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ROPES & GRAY 
1001 TWENTY-SECOND STREET, N.W. 

CABLE: AOORE:SS ''ROPGRALOR" 

TE:L£X NUMBER 940519 

T£L£COPY (202) 429·1629 

HAND-DELIVERED 

WASHINGTON, D.C. 20037 

(202) 429-1600 

August· 3, 1987 

Defense Ac~uisition RegUlatory Council 
ATTN. Mr. Charles ·w. Lloyd 
Executive Secretary 
ODASD (P) DARS 
cjo OASD (P&L) (M&RS) 
Room 3C841. 
The Pentagon 
Washington, D.C. 20301-3062 

Re: DAR Case 87-33: 

Dear Mr. Lloyd: 

IN BOSTON: 

225 F'RANKLIN STREET 

BOSTON:,.MASSACHUSETTS 021i0 

I 
I' 

I 
i. 

I• 

! 

i 
I 

!. 
I 
1, 

(617) 423-~100 

We are a law firm that repre·sents a large numb~r of 
clients in connection with Government contracts matters. We 
are writing to submit comments on the interim rule;amending 
the Defense Federal Acquisition Regulation Supplem$nt 
("DFARS") that was published in the May 4, 1987 edition of 
the Federal Register. See 52 Fed. Reg. 16,263 (1987) (a 
copy of which is enc1osed). The stated purpose of;the 
interim rule is "to implement Section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 (Pub. L. 
99-661), [the "Act" 1, enti t'!ed 'Contract Goal for i: 
Minorities .. ," However, it is our view that in one I material 
respect-- the rule's definition of a~small disadv~ntaged 
business -- the interim rule imposes a restriction! that. go;es 
£ar beyond the provisions of Pub .. L. 99-661. ~· 

l 
I 

·' Section 1207 of the.Act (a copy of which is enblosed) 
sets a goal for . the Department of Defense ("DOD") tor the : 
expenditure of funds for contracts with small disadvantaged 
business concerns, historically Black colleges andl 
universities, and minority institutions. ·In effect, Section 
1207 authorized a DOD program· of total small disadvantaged 
business set aside procurements. This DOD program\ is 
similar to the "S(a) Program" of the Small Busines~ 



Administration ("SBA"). Under the B(a) Program SBA enters 
into prime contracts with agencies of the Federal 
Government, and then awards a sole-source subcontract to a 
small disadvantaged business concern for the performance of 
the work un~er the prime contract. Thus ... the a (a) Program 
and the DOD program provide ~n important incentive for small· 
qi sadvantag_ed busl:ness concerns to participate. in Governmentr
procurements, and confer benefits that can be the life blood 
of such concerns. The identification of firms who are 
entitled toreceive these benefits, i.e., the defin"ition of -
a small disadvantaged business concern, is, therefore, all 
important. 

The interim rule would add to the DFARS a Section 19.001 
(48 C.F.R. § 219.001) containing, inter alia , the 
following definition of a small disadvantaged business 
concern: 

"Small disadvantaged business (SDB) concern, " ... 
means a small business concern that ... is at least 
51 percent ownedcby one or more individuals who are 
both socially and economically disadvantaged, or a 
publicly owned business having at least 51 Percent 
of its stock owned by one or more socially and 
economically disadvantaged individuals .... 

Many publicly held companies have two or more classes of 
stock. One is voting stock, which gives its owner both 
ownership and the power of direct control over the company; 
the other is non-voting stock, which confers some of the 
advantages of ownership, but does not confer any-control 
over the company. The interim rule quoted above. makes no 
distinction between the voting stock and the non-voting 
stock of a company. To be eligible for the DOD program, the 
stock of a small company -- and not just the voting stock. -
must be at least 51 percent owned by individuals who are 
socially and economically disadvantaged. The interim rule's 
failure to make this distinction is improper. For the 
following reasons the interim rule is more restrictive than 
was intended by Congress. 

First, Section 1207 of the Act states that.small 
disadvantaged business concerns are. concerns "owned. and 
controlled-by socially and economically di~advantaged 
iridividua:ls (as defined by Section B(d) of the Small 
Business~£.~ (15 U.S.C. 637(d)) and-regulations issued under 
such section ) ..... ". The SBA regulations that are issued 
under Section B(d) of the Small Business Act are set forth 
at 13 C.F.R. Part 124 (a:copy of which is enclosed). At the 
time that the Act was passed-- indeed both.before and since 
the Act was passed by Congress -- the SBA regulations have 
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defined the ownership requirments for a small concern to b~ 
considered a small disadvantaged business as follows: 

In the case of an applicant concern which is a 
c6r~oration, 51 percent o£ all classes of voting 
stock must be owned by individual(s) determined to 
be social_ly and economically disadvantaged. ·· 

13 C.F.R. § 124.103(b) (emphasis supplied). Thus the. 
regulations that are expres-sly referenced in the Act clearly· 
apply the 51 percent stock ownership requirement only to 
voting stock. 

Second, the interim rule itself reflects a Congressional 
intent to be consistent with the SBA regulations. For 
example, the interim rule's definition of a "small business 
concern" explicitly references the SBA size regulations that 
apply to the 8(a) ·Program, 13 C.F.R. Part 121. See DFARS 
19.001, 48 C.F.R. Part 219.001, 52 Fed. Reg. 16,265 (1987). 
Further, the interim rule states that "[i]t is the policy of 
the [DOD] to strive to meet [the goal established by § 1207 
of the Act] through the enhanced use of ... the section 8(a) 
program, _and the special authority conveyed through section 
1207 (~through the creation of a total [small 
disadvantaged business] set aside)." DFARS 19.201(a), 48 
C.F.R. § 219.201, 52 Fed. Reg. 16,265 (1987). Again, the 
interim rule expressly references the 8(a) Program. Indeed, 
it states that the DOD seeks to "enhance" the use of the 
8(a) Program. The use of an overly restrictive definition 
of a small disadvantaged business concern is patently 
inconsistent ~ith this goal: 

Lastly, the purpose of both the 8(a) Program and the DOD 
program is to help small disadvantaged business concerns get 
a foothold i_n the marketplace so that they can compete and 
thrive in the future without Government aid. One way such 
companies are able to continue to compete and thrive is by 
Hgoing public" and raising additional captial for investment 
and expansion. However, the effect of the restrictive 
definition in the interim rule· is to provide a disincentive 
to "go_public." The interim rule, ·therefore, undermines.- the 
goals of the program and statute it purports to implement. 

The 8(a) Program _and the DOD program have participants· 
(who may wel1 make up a minority of all participants in 
thes~ programs) that are publicly held companies, 51 percent 
or more of whose voting stock.is owned by socially and 
economically disadvai?-taged i-ndividuals, but who also have. 
non-voting shareholders. For some,of these companies, when 
the votirig and non-voting stock is added together, the 
p~rcentage of the total that is owned by socially and 
economically disadvantaged individuals falls below 51 
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percent. These companies meet the SBA regulations' 
definition of a small disadvantaged business concern, and 
participate fully in the B(a) Program. However, under the 
interim rule these companies would not be_eligible to 
participate in the DOD program. Yet the benefits of keeping 
these companies in the DOD program are as great. as the 
b_enefits of keepin_g thses companies in the 8(a) Program. 

If the interim rule is not amended to make it consistent 
with the ·S(a) regulations,. a group of companies will be 
severely prejudiced: they will be able to enjoy the 
benefits of the SBA B(a) Program, but they will not be 
permitted to enjoy the benefits of the DOD program. Since a 
company's participation in the B(a) Program is for a ·fixed 
period of time, when a company graduates from the 8(a) 
Program it will be unable to participate in the DOD Program 
and will be at a severe competitive-disadvantage .. That 
situation would not only be unjust and unfair, it also would 
be contrary to the requirements of the law. We respectfully 
suggest that the interim rule's definition of a small 
disadvantaged business concern be amended to read as 
follows: 

"Small disadvantaged business (SDB) concern," as 
used in this part, means a small business concern 
that is at least 51 percent. owned by one or more 
individuals who are both socially and economically 
disadvantaged, or a publicly owned business having 
at least 51 percent of its voting stock owned by 
one ore more socially and economically 
disadvantaged individuals·. 

In addition to the requirement-concerning stock 
ownership, the interim rule's definition of a small 
disadvantaged business concern requires that the majority of 
the earnings of a small business conc~rn accrue to the 
socially and economically disadvantaged owners. We believe 
that this requirement is unnecessary. The ownership 
requirements will ensure that socially and :economically 
disadvantaged individuals.control the~company, including ~ts 
earnings. · It is .the question of control with which the 8 (a·) 
Program requirements are concerned, and it .is the question 
of control with which the DOD program .requirements should be 
concerned. Acc:ordingly, we · respect·fully request that the
interim rule's definition of ._.,small disadvantaged -business 
concern"·be amended to exclude the requirement that -the 
majority of t~e earnings ~ccrue to.the socially and 
economically disadvantaged owners. 

In light of the prejudicial impact of the interim rule 
on certain small :disadvantaged business concerns, we request 
that, pending issuance of a final rule, the B(a) Program 
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definition of small disadvantaged business concerns apply to 
the DOD program. 

We appreciate your consideration of these comments. 

Respectfully submitted, 

ROPES.& GRAY 

By __ ~~--L-1_-~--~----~-
.Matthew 
Patrick 
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.·:·~rrs.~ nf tbe Utniteo .. 

c i1 ::. (' ( ::. :;; · .. 

· ~ epresentatibts 
~~. ·:~ 20515 

Defense Acquis:i :.~:ioa hegulato.ry Council 
0 S A S.D ( P ) D A R S 
c I o 0 AS D ( P & L) ( ~·, ·~ H S) 
Ro.om 3C841 The Pentagon 
Washington, D.C. 20301-8062 

Dear Mr. Lloyd: 

Consider these comments on the interim rule implementing 
Section 1207 of P.L. 99.-661 "Contract Goal for Minorities." 

My comments reflect my views aud the views of constituents who 
responded to my request for their comments. These coustitueuts 
are minor.ity-owned firms in the Denver Met.ro area. 

1. 219.001 Definitions 

The category "Asian-Pacific American" does uot ·include 
the countries of Burma, Thailand, Malaysia, Brunei, and 
Indonesia. These countries should be included. 

There has been e t1 o ugh i m mig ratio ll from c o .. u t1 tries further 
south in the Pacific Rim to warraut ~uclusion. Immigrants 
from these countries must overcome extraordinary obstacles 
in pursuiug a livelihood here. 

.. ,. -: .... : ·. :: 

I suggest split.Lillg the category t,wo ;.;ays: :~outheast Asi<.::.11 
Americans (Burma, Cambodia, South Vietnam, Laos, Thailand, 
Malaysia, Singapore, Brunei, Indonesia, and Phillipiues) ~.nd •• 
Asian-Americans (Japan, Ghiua, Korea, Samoa, Guam, u.s.· Trust 
T e r r i t o r i e s o f t h e P a c i f i c I s 1 a ll d s , N o r t h e r ! ~. . r ~ ,-:: r i au a , T a i ....,. 2. n ) • 

2. Commerce Business Daily 

The c .. ·-;.~· . . ~... ·• . :. · · ; ..: ·.:. .' .~ :· : .- o hi b i t i v e 
to 111any .. ,::.·" publi~ 'll.braries is also 
r e s t r i c t i v -: .• 

Suggested alternatives include publishing n~tices in local 
newspape?s', esp·eci·'a'lly pa"J)l!rs catering. to :mi·nori ty pop~lat.,ion.s .... 
in· the geographic area 6f. the ·proposed proc~rement. 

Many ~ommented that by the time notice appeared in the CBD, 
there would not enough time to prepare adequate response for, 
the contracting officer. 

' 



area firms. This would make the "rule of tv1o"s2.sier Lo rr>.::·:::~. 

Language en.cquragiug frequeut comrnuHity forums should be added. 

3 • 2 1 9 • 3 D e t e. r m i n a t i on o f S t a t u s 

Most respondents thought that definitiotlS of SDBs was adequate. 
But some saw room for abuse since the contracting officer 
will assume a firm qualifies as a SDB. Only when a protest 
is filed will a review be done. How a contracting officer 
can quickly check a firm's eligibility may be needed. 

0 n e r e s p o n d e n t s a i d t h e f i v e d a y l i m i t. f o r p r o t e s t H a s t. o o ~ ~·: o r t. . 

4. 219.502 Rule of Two 

5. 

The rule seemed reasonable when the SBA 8(a) approach was 
no t u s e d • Co u c e r u \-1 a s r a i s e d a b o u t h ow a co 11 t r a c t i n g o f f i c e r 
will balance the two set-aside programs. 

Oversight 

Hy own opinion concerns compliance inspection. Congress Hill 
have uo idea if the· program is achieving its goal. Que 
r e s p o 11 d e u t p o i 11 te d o u t , f o r e x o. m p l e , t, h a t i n s orr. e p f"' o c u r e !";'] ..:· ; : • 

areas, no SDBs exist. Other areas have au abuudauce. So 
to come to an average goal of 5%, higher goals will have 
to be set in some procurement ar~as. 

I u r g e y o u t o a d d ~· ·:> :--: e r, o n i t c r i n g r··. ·:: c h a n i s rn. •· ~- ~:. (~ f i u a 1 r u l e • · 

I have addr~s~ed commer1ts about the perceived- lack of higt leve1 
support for the pr·ogram in ge11eral to the res·pective ·se.cv:.:..ce. 
secretaries. I sense that without. that support, this· is a prog.cara 
set up to fail. -

, ~•.::-~· . . .... ('' 

:-_,_~/ ...... · .. -

Congresswoman 



WASHING TO ... DC 2.0~ i 5 

(2021 225-2661 

CARLOTTIA SCOTT 
ADMINISTRATIVE ASSISTANT July 30, 1"987 

ROBERT BRAUER 

SPECIAL COUNSEL 

Executive SeCE~Y 
Defense AcquisBifen Regulatory Council 
ODASD (P) OARS 
c/o OASD (P&L, lfJ&RS) 
Room 3C841, T'h'e~ntagon 
Washington, D~. 20301-3062 

RE: DAR Case ~ 

ATTN: Charles 7H .... Lloyd 
Executi~esecretary 

Dear Mr. Lloyd:: 

I am enclosing~~comments regarding the Department's Interim 
Regulation to~ement Section 1207 of Public Law 99-661. 

It is my hope it.Uit. these comments will be considered in the 
drafting of a :fiD&i rule regarding Section 1207. As well, I 
would direct ~·attention to the revisions of Section 1207 
contained in t:tle•ending National Defense Authorization Act for 
Fiscal Years 1~1989 (H.R. 1748). The relevant portions of ·· 
H.R. 1748 may ~ide some guidance in areas where there is any 
doubt as to CCIJ!!J.i!SSional intent as stated in P .IJ-. 99-661. 

Thank you for ::gair. attention to this mat·ter .• 

Sincerely, 1 
/--7 . .r; ,_,.,, 1 

•. ~;l·'i 
. ~ald v. oel· 

Member of Congeaa 

...... 

.: :.6:: 
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. . . -COMMENTS OF REP. RONALD V. DELLUMS (D-CA) 
REGARDING INTERIM RULE TO IMPLEMENT SECTION 1207 

OF PUBLIC LAW 99-661 
DAR CASE 87-33 

My contact with military bases and DoD prime contractors has 
shown a significant misunderstanding as to the intent of Congress 
in implementing Section 1207 of P.L. 99-661·. This 
misunderstanding is largely based upon the regulations as 
proposed and which stand as DoD •:s Interim Rule to implement 1207. 
Thes·e regulations do not come close to expressing the full intent 
of Congress. · ·· 

The Hauke of Representatives has expressed its dissatisfaction 
with.the Interim Rule by passing H.R. 1748, now under 
consideration in the Senate. These comments express the same 
dissatisfaction, but within the framework of the request-for 
comments in the May 4, 1987 Federal Register. 

One concern is that·SDBs not be restricted to set-asides. The 
primary objective should be to give SOBs increased opportunities 
to compete. Set-asides should be seen as one way to get a foot 
in the door, but by no means the exclusive way. As mentioned in 
Part 219.201, General policy of DoD's Interim Rule, efforts to 
increase contracting opportunities for minorities should include: 
"outreach efforts, technical assistance programs, [and] the 
section 8{a) program ..• " 

The entire regulations speak to set-asides. There are no 
provisions for meeting the goal any other way. This is not a 
correct interpretation of congressional interit.·-

"Technical Assistance" needs to be specifically defined, 
particularly as it pertains to the duties of SBDU officers. 
Individuals may interpret goals and objectives in varying ways: 
accountability can be better upheld if there are clear-cut 
guidelines for personnel to follow. Suggestions include: written 
authority from the branch (e.g. Air Force) to the SBDU officer at 
his/her location: the development of mailing lists (known as 
"industrial reviews" in DoD talk): seminars held by the SBDU 
officer in addition to or in conjunction with those held by other 
parties {the rationale being that who better knows the · 
contracting process than those directly involved.with it): 
fund;ing for seminar locations within the community - this funding 
must: come from DoD as it will be unrealistic to-expect the prime 
contractor {in the case of subcontracts}.to finance thi~ 
experiditure;, specific times must be given to th~- SBDU otficers as 
to when the seminars should be held,- how ·many, ·what should be 
discussed, etc. The regulations should apply to each co"mpliance 
officer at each facility. · 

Section 1207{c) defines the objectives of a technical a~sistance 
program very clearly. These objectives ~hould be in6orporated 
word-for-word in the regulations because field personnel 
implementing such a program should know what their 
responsibilities are. 
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August 6, 1987 

·small and Disadvantaged Business 
Utilization Program 

Office of the Secretary of Defense 
Room 2A340 
The Pentagon 
Washington, D.C. 20~01 

Re: DAR Case 87-33 
Interim Rule Implementing The 

IN BOSTON: 

225 F"RANKLIN STREET 

BOSTON, MASSACHUSETTS 02110 

1617i 423·6100 

DOD Small Disadvantaged Business Program 

We have enclosed a copy of the comments we submitted to 
the Defense Acquisition Regulatory Council concerning the 
interim rule implementing Section 1207 of the National 
Defense Authorization Act for Fiscal Year 1987 (Pub. L. 
99-661) (the "Act") (a copy of which is enclosed). 

The-~nterim rule was published in the May 4, 1987 
edition of the Federal Register. See 52 Fed. Reg. 16,263 
(1987) (a copy of which is enclosed). The section of the 
act which it tries to implement establishes· a pr6gram under 
which the Department of Defense ("DOD") may set-aside 
procurements ex6lusively for:participation by small 
disadvantage~businesses. The int~rim rule; which amends 
.the Defense F·ederal Acquisition Regulation Supplement 
("DFARS"), wo~.ld:impose the following definition of a small 
disadv~ntage~bu~iness for the DOD Progiam: 

I 

"Small:disadvantaged business (SDB) 
concern, " .... means· a sinall business 
concerri that~·· is at lea~t 51 peicent 



'i ·• 

owned by one or more individuals who are 
both socially and economically 

'disadvantaged, or a publicly owned 
business havin·g at .. ~least 51 Percent of 
its stock owned by one or more socially 
and economically disadvantaged 

. individuals .... 

DFARS '19.001, 48 C.F.R. § 219.001, 52 Fed. Reg .. 16,265 
( 1987) . 

This interim definition differs from the definition used 
by the Small Business Administration ("SBA") for·its 8(a) 
program, which also confers benefits on small disadvantaged 
businesses. The SBA definition i~ as follow~: 

In the case of an applicant concern 
which is a corporation, 51 percent of 
all classes of voting stock must be 
owned by·individual(s) determined to be 
socially and economically disadvantaged. 

13 c~F.R. § 124.103(b) (emphasis supplied) (a copy of which 
is enclosed). Thus the SBA regulations apply the 51 percent 
ownership requirement only to a company's voting stock; the 
interim rule applies the 51 percent ownership requirement to 
all of a company's stock, for purposes of the DOD set-as.ide 
program. 

On August 4, 1987 the undersigned Mr. O'Keefe was 
advised by Mr. Robert Wren of your office that the intention 
of the Department of Defense is that a company which is 
small and disadvantaged under the SBA's 8(a) program will 
also be considered small and disadvantaged under the DOD 
set-aside program. If this is not the case, please advise 
us in writing immediately. The interim rule published in 
the Federal Register is not consistent with the DOD 
intention, as expressed by Mr. Wren. Specifically, a small 
company that has both voting and non-voting stock will be 
eligible for the 8(a) Program if at least 51 percent of the 
company's voting stock is owried by socially and economic·ally 
disadvantaged individuals. However, if, for the same 
company, less than 51 percent of all.of the company's stock 
.is owned by socially and e_.conomically disadvantaged 
individuals, .the same company:· will· not be eligible for the 
poD set~aside p~ogiam und~~-the interim.rule. · 

Since the clear.intention··of the DOD prog~am is not 
reflected in the interim r.ule ~ we. re'spectfully_ urge you to 

- 2 -



contact Mr. Charles W. Lloyd of the DAR Council immediately 
so that this discrepancy can be removed. 

cc: Charles ·w. Lloyd 
Executive Secretary 

Respectfully submitted, 

ROPES & GRAY 

By Pc~"-'~~ 
Matthew S. Simchak 
Patrick K. O'Keefe -

Defense Acquisition Regulatory Council 
ODASD (P) DARS 
cjo OASD (P&L) (M&RS) 
Room ~C841 
The Pentagon · 
Washington, D.C. 20301-3062 

-: 3 -
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Chic1q,; 

COMMUNICATIONS INTERNATIONAL, INC. 

A Telecommunications Corporation 

August 3, 1987 

Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P) DARS, c/o ODASD 
( P&L) ( M&RS ) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR.Case 87-33: 
DOD FAR Supplement; 
Implementation of Section 1207, 
PL99-661 Set-Asides for SDB concerns 

Dear Mr. Lloyd: 

These comments are submitted for your consideration 
on behalf of Communications International, Inc., an 8(a) 
contractor pursuant to the Small Business Act as amended, 
and the Region IV, Contractors Association, representing 
some three hundred and fifty 8(a) firms located th~oughout 
the Southeastern United States. 

A: Background 
While specific language provides for not penalizing 

small businesses as a class, it appears that no such 
concern is expressed in the interest of 8(a) firms that 
might be negatively impacted by the procedures set forth 
under 219-502-72, not withstanding the language under 

~· 219.601. It is submitted that the long history of DOD's 
positive relationship with, and support of procurements 
let under section 8(a) should not be ignored, and indeed 
could be increased in furtherance of the 5 percent goal 
established by the act. In summary, the absence of SDB 
interest in procure.ments for specific industry sectors, 
should not relea~e contracting officers from·setting aside 
under 8(a) requirements that would otherwise 'not be let 
fo~ want of "rule of two" entities under 219.502-72. This 
is particulary important where requirements are :relatively 
large, and may lend themselves to partial sei-a~ides under 
section 8(a), b~t not under 219.502-72. 

5430 J. Carter Blvd. • Suite 210 • Norcross, Georgia 30093 • Tel: (404) 447-1830 • Telex: 544009 • Fax: (404) 662-8133 



RESEARCH, ANALYSIS & MANAGEMENT CORPORATION 
2555 RESEARCH BOULEVARD • ROCKVILLE, MARYLAND 20850 • PHONE (30 1) 840-5960 

.July 29, 1987 

Defense Acquisifion Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODABD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Ha.shington, DC 20301-3062 

Dear t11r • Lloyd: 

Your action is urgently needed now to prevent further erosion 
of the small business set-aside base- and the possible demise of 
many small businesses. 

Hhat is happening is that DOD, particularly the Navy, is 
implementing Section 1207 of the 1987 DOD Authorization ACt 
(Public Law 99-661), \iJhich assigned a goal to DOD· t_o av.rard 5% of 
its contract dollars to small disadvantaged businesses (SDB), by 
taking away long-term existing contracts from qualified small 
businesses and setting them aside for SOBs rather than using 
those contract dollars available to large business. 

As noted in Appendix E, paragraph b(7) of the attached 
document, Congress is trying to correct this situation by 
requiring DOD to "establish policies and procedures which will 
ensure that there shall be no reduction in the number or dollar 
value of contracts awarded under the program established 1n 
Section 8(a) of the Small Business Act and under the small 
business set-aside program established under Section 15(a) of the 
Small Business· Act in order to meet the goal of Section 1.207 of 
the DOD P~uthorization A.ct of 1987." 

An interim rule amending the DFAR supplement which implemented 
Section 1207 was .issued by the Defense Acquisition ?egul~toty 
C~uncil, effective 1 June 1987. At that tim~ comments:.were 
requested from interested. parties by 3 August 1987 so that· a 
"final rule could be promulgated. · · 

If this rule is not changed as reconunended in the enclosure, 
we and others in the small business community \'lho serv~ the 
Department of Defense and depend ·almost 1~0% on the ~mall 
business set-aside program, will surely be driven out of business 
within a very short period of time. Recent inquiries to the 



August 1, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles Lloyd 
Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Wasington, D.C. 20301-3062 

Re: Implementation of Section 1207 of Public Law 99-
£61; Set-Asides for Small .Disadvantaged Business 
Concerns (52 Fed. Reg.-:..:1.§_263 ~i_~987)) .. ·--

Gentlemen: 

The American Subcontractors Association is a national trade 
association with more than 7,000 firms representing all major 
construction trades in 55 chapters. Many ASA members perform 
construction for the federal government. Sometimes they serve as 
prime contractors, contracting directly with the federal 
government. More often, they serve as subcontractors~ dealing 
with the government only through a prime contracto~. In both 
situations, ·these specialty trade contractors have a. direct and 
real interest in the proper implementation of Section 1207 of 

. Public Law 99-661. 

Section 1207 requires the Department of Defense to atte~pt to 
award five percent of the total value obligated f6r (a) · . 
procure~ent; (b) research, dev~lopment, test, and evaluation 
.(RDT&E);. (c) military construction; and (d) operation and, . 
m.ainten~nce in contracts and subcontracts to eligible · 
participants. -Eligible participants include, among others, .small: 
.business. concerns owned .arid controlled by socially and 
economicallly disadvantaged individuals, the majority of the 
;earnings of which directly accrue to such individuals (SOBs). 

AMERICAN SUBCONTRACTORS ASSOCIATION, INC. 
1004 DUKE STREET, ALEXANDRIA. VA 22314-3512 

( 703) 684-3450 
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. li!lpact of Sec·tion 921 in Achieving the Goal -of Section 1207 

. The interim rule implementing Section 1207 comes at a time of 
change in the procurement system, particularly with respect to 
encouraging. participation in the system by small and 
disadvantaged businesses. The change that will:, perhaps, have 
the greates.,t impact on the implementation of Section ~1207 will be 
Section 921 of Public Law 99-661. Section 921 will reduce the 
small busimess size standard in· most co'nstruct~on trades to 
ensure that .. a fair proportion of contracts per industry 
category ~tandard Indus~rial Classifications), rather than 
overall cOllltracts, are awarded to small busines.ses .. 

Implementation of Section 921 will substantially reduce the 
number of businesses defined as small and thus the number of SDBs 
available f.or DOD work. This, in turn, wil J. reduce the amount of 
military construction performed by SDBs. 

At ·the sam. time, Section 921 will enhance DOD's ability to 
measure the' number of SDBs performing e..s subcontractors' on 
military construction. This is true si.nee: many businesses, who 
will no longer be classified as small businesses, will have to 
comply with( the subcontracting plan requirements of Public La\v 
95-507. 

Comments oo,· the Interilu Rule ·on Section 1207 

ASA believes'four points should be kept in mind when this 
regulatioo is being finalized: 

(1) ·Section 1207 establishes a goal, not a mandatory 
set-aside program; 

(2) The program should be designed so that it does not 
have an inordinate impact on any one industry; 

(3) The program should be designed so that small 
businesses, other than SDBs,- are not eliminated 
from the military construction market; and 

(4) Subcontracts performed by SDBs should be taken into 
consider~tion wh~n determining. whether_ the ·five 
percent goal is being met. 

The construction indus~ry consistentlyhas exceeded the five 
percent &0al for SDBs · i.n DOD procurement. For example, in 
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· ~iscal year 1985, nine per6ent of military construction was 
· ··."'"performed by SDBs. Yet the total award to SDBs during fiscal 

year 1985 was only 2.1 percent. It appears then construction 
SDBs are more numerous, ~ore willing, or more able to pe_rform DOD 
work than SDBs in other industry segments. ASA believes that all 
three circumstances are true. ASA further believes that:, without 
substantial effort on the part of DOD, construction will carry an 
inordinate and unnecessary burden in DOO's efforts to achieve its 
aggregate five percent goal of SDB -participation in- DOD 
procurement. 

Therefore, ASA urges DOD to make every effort to assure .that the 
five percent goal is reached in every procurement category and 
that no one category is inordinately impacted by DOD's efforts to. 
meet the aggregate goal. 

We believe this objective can be achieved by g~vLng each 
contracting officer the flexibility and the authority to 
determine whether a particular construction contract should be 
set-aside for SDBs. For example, a contracting officer should 
take into account (1) the amount being set-aside in the total 
military construction progr.am, (2) the amount being set-aside in 
the geographic area of the project being considered and its 
impact on non-SDB small businesses, and (3) the availability of 
subcontracting opportunities for SDBs on the ~oject being 
considered. This flexibility can be achteved by amending 
219.502-72(a) of the interim rule as follows: 

(a) Except those subject to small purchase procedures, the 
entire amount of an individual acquisition $1/t~-1-t !flay be 
set-aside for exclusive SDB participation . . . . 

This flexibility certainly is permitted under the statutory 
language, which makes clear that Congress intended to establish a 
goal for SDBs. of five percent not a mandatory set-aside program 
or quota. -- _ .. ,. 

Such flexibility also is important if .small businesses other than 
SDBs are not to.be locked out of the military construction 
market. ASA recognizes that Congress ·excluded "small purchases" 
from_ the five percent goal· in an effort to reduce the i~pact of 
Sec-tion 1207 on non-SDB small business·e·s. Nonetheless, :Lf every 
project ;:;hich a defined· small business is capabie of performing 
is -set-aside for:SDBs alcine, mariy years· of encouraging small 
participation in the governmen~.market ~ill be ne~ated. This_
certai_nly was· not :the intent of, Congress nor, 'ile believe, of DOD. 
It could, however, be the real effect if the interim rule were 
implemented fully without· granting the contracting officer some 
flexibility. 
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ASA believ~s that the five percent goal can easily be met in 
military construction, even with the implementation of Section 
921, if subcontracts. performed by SDBs are counted toward the 
five percent go~l. Historically, there have· been many more SDBs 
in the construction specialty trades, which usually ·serve as 
subcontractors rather than prime contractors on military 
construction, than in the various prime contracting categories. 
As noted above, participation.by SDBs as subcontractors on 
military construction will be much easier to measure by DOD ·since 
more prime contractors will iequired to comply with.the 
subcontracting plan requirements of Public Law·95-507, under the 
new definition of "small business" required by Section 921. 

Summary and Conclusion 

When implementing Section 1207 of Public 99-661, DOD should take 
into consideration that Section 921 of the same statute will have 
on its procurement system. At the same time, DOD should make 
every effort to ensure that implementation of its regulation does 
not inordinately or adversely impact any one industry or· 
participation by non-SDB small businesses. ASA urges DOD to 
reevaluate and restructure the final rule to meet these 
objectives. \·Je believe this can be achieved by granting the 
contracting officer greater flexibility in determining whether a 
particular project is appropriate for the set-aside program. 

E. Colette Nelson 
Director of Government Relations 



G and· M Oil Company, Inc. 

1549N. WARWICK AVE. 

July. 31st, 1987 

Defense Regulatory Council 
Attn: Mr. €harles w. Lloyd 
Exe~utive Secretary 
ODASD ( P) ilARS 
c/o OASD (P&L) (M&RS) 
Room 30139 
The Pentagon. 
Washingtom. D. C. 20301-i062 

Dear Mr. Lloyd: 

301-728-0333 BALTIMORE, MARYLAND 21216 

Re: DAR Case 87-33 
Comments 

Handcarry To: 
1211 S. Fern Street 
Room C 102 

The purpose of this letter is to comment on the interim 
and prop()s.ed.' rules regarding Department of Defense Federal 
A c qui s i t i o&: · Reg u 1 at i on S up p 1 em en t : Imp 1 em en t a t ion of S e c t i on 
1 2 0 7 of Paa 1 i c Law 9 9-6 9 1 : Set -Asides for S m a 11 D i sad vantage d 
Business C&ncerns (SDB). 

., 

€. the goal of the- awaPding to SDB fiPms 
five pePcent (51) of contPact doltaps· J 

Firs t..ly , . ." · as to price : 

We .agree ·w.d!. t h the con c e p· t f or m u 1 a t e d i n the i n t e rim r u 1 e s t h a t 
an award tn a SDB firm could be let at a contract amount not to 
ex c e e d one hun d r e d t en , p e r c e n t ( 11 0% ) o f the rna r k e t p r i c e of 
the goods e.r services. · .. Why market price? The ·co.st of goods 
and services to a r~sponsible SDB firm will be based on normal 
market cpaditions. 

But·- we disagree wit.h the. concept formulated in the proposed 
r u 1 e s that . t he ten , p e r cent ( 1 0% ) · p r i e e · d i f f e rent i a 1 · a p p 1 y t o· 
the .low·,off.eror's bid. Why?· This would piace a s·DB at a 
potentia;! terrible --:risk. o.f having its: .(the SDB firm) price· 
based on an extraordinarily unrealistic low bid, possi~ly by ·i 
low bidde£. ( 1) who is dumping products: to upset the n.ormal 
marketpla~e, or (2) who is near bankruptcy and is selling goods 
at any pri.ce, or (3) who has placed a low bid :due to error or 
0 the r reasons • 
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Defense Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 

Re: DAR Case 87-33 
Comments 

page 2 

Certainly, the m~rket price method is· the most :fair and 
realistic. way for SDB firms t6 p~rticipate, and for the 
Department of Defense to achieve the f~ve percent (5%) goals. 

Secondly, as to competition: 

We agree with the concept formulated in the proposed rules that 
an award could be made to one SDB firm in those circumstances 
where, after the conclusion of a good faith market survey, only 
one SDB firm could be found. Why would one be fair? By 
always requiring at least two competing SDB firms, some SDB 
firms in certain geographical areas or in certain business 
c 1 as s e s may, ... be. 1 e f t out o f the p r o gram a 1 t o g e the r on 1 y be cause 
that one SDR firm just so happens to be the only firm in that 
geographica . .l(· area or in that particular class of business. 

Conversely •. we disagree with the concept formulated in· ·the 
in t e rim rule s·. t h a t r e qui r e t h a t b i d s nee d t o be ant i c i p a t e d 
from at le.a~t.· two or more SDB firms. Why? This could 
preclude SD~ fir;g-from obtaining any awards under this program 
if those SQ:ll firms were not located in areas populated with 
other SDB {irms or if some SDB firms were involved in unique 
classes of €'rade [unique to SDB firms]. 

T hi r d 1 y ,. a s t o s o u r c e o f e n d i t e m s [ t e r m : i i ~ad v .!!_ n !_ali e ~ ] : 

We disagree with the source of end items provision which reads 
as follows: 

"A uanufacturer or regula~ dealer submitting an offer 
in its own n~me, agrees to furnish, in performing 
t he con t r a c t , : on 1 y end i t ems m a t:l u fa c t u r e d or 
pr~duced by small disadvantaged_bu~iness 
concerns ~n t.he United St:ates, 
its· t e r r i tor i.e s and •••••• ·" 

Why i s t b.i s pro vi s ton u n f air ? T hi s · pro vi s ion i s uri fa i r 
because it is .!.e ~f-defe.!_t.!_n.& to the en t i.re concept of : minority 
participation. It is true that the intentions of this 
provision are excellent; nevertheless, as a matter of 
p r a c t i c a 11 t.y ,. t hi s pro vi s i on i s of ten and us u a 11 y 
imJ!_O.!_S.!b.!e to attain. 
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In the case of petroleum products, absolutely no disadvaritaged 
manufacturers (refiners of: petroleum products) exist anywhe.re 
in the United States. Probably no disadvantaged manu
facturers of computers or cranes exist. But the provision 
states the term "disadvantaged." This makes an award to a SDB 
firm completely impossible. This therefore obliterates 
totally the five percent (5%) goal enacted by Congress. 

Fourthly, as to source of end items [term: small]: 

We further disagree with the source of end items provision 
(exerpted on the previous page hereto) because of the inclusion 
of the word "small". Why? 

(1) Small manufacturers, because of the economies of scale, 
must charge !. price for their products that is greater than 
that of non-small manufacturers. The price charged by small 
manufacturers does n'ot represent the normal market. The 
prices charged by SDB firms to the Federal Government are based 
on market prices. Therefore, even with the ten percent (10%) 
price differential, for SDB firms to purchase from small 
manufacturers, SDB firms would be paying a price above market, 
based on a small refiner, but receiving a price at market, 
based on a price mechanism controlled by major oil companies. 
This creates a ·loss position for the SDB firms, and precludes 
SDB firms from obtaining contracts with normal profit margins. 

(2) Quite usually, it is difficult or just completely 
impossible ~ identify small manufacturers. In· the case of 
petroleum products, only about thirty-five (35) small refiners 
of petroleum products exist in the United States, of which 
approximately twenty-five (25) are on the West Coast or in the 
Western States. 

(3) Too often, small manufactu.rers are una·ble .!£_:service a SDB. 
firm, either voluntarily or· ·inyol~ntarily, 'because of: 

c 692 

(a) the lack of rigid gov~rnment specification~, or 
(b) the lack of specif~c pr·oduct types, or 
(c) the lack of requir~d volumes, or · 
(d) the lack of a manufacturing facility (refinery of 

petroleum products) which is located within the 
·geographical operating sphere of the SDB firm. 
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Defense Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 

Re: DAR Case 87-33 
Comments 

In ihe ·latter case, transportation costs from the manofacturing 
facilit.y to the location of the SDB· firm are prohibitively 
unbearable, thereby causing a loss situation for the SDB firm. 
This certainly was not the intention of Congress, that SDB 
firms be priced out of business. 

Fifthly, as to source of end items [ ~s~a~e_c!a~s~ ]: 

Notwithstanding the legitimate and practical concerns we voiced 
in the third and fourth major paragraphs of this letter, should 
our suggestions not be accepted, we would propose an escape 
clause, whereby a SDB firm, ( after having made a good faith 
and thorough search to identify a small and/or [depending on 
the outcome of the final rules] disadvantaged manufacturer with 
the required capabilities of specifications, product types, 
desire to service, reasonable transportation costs, and with 
products priced at or near market ), would be able to waivethe 
small and/or disadvantaged manufacturer provision by 
representation. 

As a matter of reference, our firm is 
disadvantaged dealer in petroleum products and 
Middle Atlantic States. 

a small 
located in 

and 
the 

We thank you for the opportunity to comment on: the five 
percent (5%) set-aside law enacted by Congress • 

... _..-
: .•.• :::!-

Should you need any clarification or have any questions, 
please call tis at (301) 728-0333. 

Sincerely yours, 

Rudolph C. Gustus 
President· 

RCG:JPB:NLK 

HAND CARRY 
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COMPUTER 
SYSTEMS 

DEVElOPMENT 
CORP. 

Mr. Charles·V. Lloyd 
Executive Secretary, ODASD·(P) OARS 
cjo OASD, (.P6L) (M&RS), Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

Ref: DAR Case 87-33 

Dear Mr. Lloyd: 

28 July 1987 

This is to provide our comments regarding the interim rule 
for Implementation of Section 1207 of Pub. L. 99-661; Set Asides 
for Small Disadvantaged Business (SDB) Concerns, as published in 
the Federal B·egister, Vol. 52, No. 85 of 4 May 1987: 

1. -The proposed regulation is clear in its intent to provide 
additional opportunities for the minority small business commun
ity interested in pursuing defense procurements. The legislation 
set forth in Section 1207 clearly states that the objectiv~ i~
to realize five percent (5%) of the defense procurement dollars 
through Government procurement with qualified minority business 
enterprises, historically black colleges and universities and 
other minority. institutions. 

The Department of Defense implementation of the said legis
lation, while timely, has some deficiencies which if not correct
ed, will: 

(a) adversely affect any chances of achieving the 5% goal; 
and 

(b) increa.se the possibility of abuse by "front companies". 

2. ADVERSE EFFECT ON THE 5% GOAL - The interim rule establishes 
a "rule of two" regarding· set. asides for SOB concerns wherein 
contracting o.fficers make the final determination based on this 
rule, and .a n·reasonable expectation" that the award .price under 
an SDB competition .will not exceed fair market priC,e by more than 
10 percent. 

3700 PENDER DRIVE • SUITE 106 • FAIRFAX, VIRGINIA • 22030 • (703) 352-9606 
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This has created one major problem- THE REPLACEMENT OF 8(a) 
CONTRACT OPPORTUNITIES.BY SDB SET-ASIDES. Contrary to the in
structions in the proposed re.gulation (219.801) and instructions 
from the Secretary of Defense regarding contracting under Section 
8(a) of the Small Business Act - contracting Officers are already 
making arbitrary determinations regarding SDB set-asides. Speci
fically, (1) they are disregarding requirements committed to the 
8(a) program and (2) are implementing the new· SDB set-aside pro
gram by ruling again~t potential 8(a) set-asides. CSDC has ex
perienced both of these situations: 

o In one case a self-marketed requirement was offered 
to and accepted by SBA not once, but twice, prior to 
publishing of the inter~m rule of 4 May 1987 (see 
exhibits A & B). Despite the fact that the require-

·ment was. committed to the 8(a) program, the cognizant 
contracting aptivity officer attempted to make it an 
SDB set-aside under the proposed regulation. 

o In another case, CSDC requested through SBA an oppor
tunity to reserve for the 8(a) program a requirement 
compatible with our business plan and capacity. Prior 
to giving CSDC an opportunity to demonstrate its tech
nical capacity, and review the benefits of performing 
the proposed requirements under the 8{a) program, the 
cognizant agency decided to make the requirement an 

.·"l, .. SOB set-aside (Exhibit C) • 

Both of the above cases exemplify how the contracting 
agencies are "reacting" to the interim rule. Without a doubt, 
such actions are against the 5% DoD initiative. How can the 5% 
goal be achieved if the new program is used as a substitute for 
8{a) set-asides? Furthermore, this is against the intent of the 
new legislation - to provide additional opportunities for quali
fied minority firms. 

Possible solutions for eliminating ~rbitrary and uncontrol
led determinations which are against the purpose of the 5% DoD 
initiative are: 

o Maintain the sole-source procurement method of the 8(a) 
program. The "8(a) negotiated procurement program" 
should be complemented, .not· replac.ed, ·by the competitive 
minority set-aside,program •. This complementary competi~ 
tive minority set-aside program will facilitate the 
achievement of the DoD f:iv~ percent contracting goal? 
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o Institute specific procedures to ensure that the DoD 
small disadvantaged business (SDB) set-aside program 
implementing the DoD five percent contracting goal 
does not interfere with or diminish the use of the 
8(a) program in meeting the DoD five percent minority 
business goal. 

o Provide that Small and Disadvantaged Business Utilization 
(SADBU) Officers, rather than contracting officers, are 
responsible for the determination as to whether a parti
cular procurement will.be an 8(a) set-aside or an SOB 
set-aside; 

o Provide prime contractors with additional credits when 
they utilize minority subcontractors to facilitate the 
achievement of the DoD five percent minority contracting 
goal; and 

o Establish more objective procedures for determining fair 
market price. Create a Fair Market Price Determination 
Panel composed of SBA and DoD pricing specialists to re
solve disputes over fair market price. 

3. THE POSSIBILITY OF ABUSE BY FRONT COMPANIES. Recently pub
lished abuses by firms participating in. the 8(a) program has 
created a rush of "reform legislation" that would substantially 
change the S(a) program. As a new parti~ipant in the 8(a) pro
gram, we at CSDC strongly agree that some reform legislation is 
necessary to eliminate the possibility of .~buse by "fronting". 
We are concerned, however, that after experiencing the hard real
ity that abuses are possible despite a formal certification pro
cess, DoD is proposing to implement a less restrictive certifica
tion and contracting process. Specifically, the DoD implementa
tion does not adequately address: 

o at least a streamlined certification process that makes 
use of SBA or the agency's SADBU representative to 
ensure the "legit;,ima.cy" of the SDB offeror(s). 

o the degree of subcontracting which SOB firms will be 
pe~itted to pursue under an SOB set-.aside procurement. 

4. In sunurtary, the· proposed. regulation l~cks. ·the necessary 
emphasis and procedures to r~asonably expect ~hat the 5% goal 
will be achieved. In fact, the implementation as described in 
the two real-life examples provided herein, clearly undermines 
the purpose of the legislation as set forth in Section 1207 of 
P.L. 99-661. Furthermore, while the DoD policy statementlclearly 
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established a commitment for continual support of the 8(a) pro
gram and establishes SOB responsibilities to various SADBU repre-· 
sentatives for implementation, the authority that. should accom
pany this policy is nonexistent in the proposed DoD procedures. 

I appreciate having the opportunity to offer these comments 
regarding the. implementation of this ·legislation. I firmly be
lieve that Section 1207 of P.L. 99-661, if properly implemented, 
can have a significantly positive impact on the minority business 
community. 

JLH/mlm 

Enclosures 

Sincerely, 

COMPUTER SYSTEMS DEVELOPMENT CORP. 

' 

c£), ,)1/ r /._..., 
(~ ~/]_-~~~ 

~ Luis Hernandez 
v President 

NOTE: 1. OSD Memorandum for Secretaries of Military 
Departments Directors of the Defense Agencies, 
dated 18 March 1987. · 



--·~J-larbor Uig£1 (5) c_)/euedores gnc. 

Mr.Charles W. Lloyd 

P.O. Box 15655 
Houston. Texas 77220-5655 

713/673-6611 

Juiy 28,1987 

Defense Acquisition Regulatory Council 
ODSAD <CP>DARS 
Room 3C841 
Washington,DC 20301-3062 

Dear Sir: 

Houston 
Galveston 
Beaumont 

In response to DAR case 87-33, the proposal which would establish 
under authority of ••exception five .. of the Competition in 
Contracting Act <CICA> 10 USC 2304(c><5> allowing for a direct 
award to be made to an small disadvantaged business firm. When 
only one firm can be identified to fulfill DOD requirements. 

Harbor <8> would like for this proposal to be accepted.It has 
been our experience that a single source firm could be placed at 
a disadvantage if only the rule of 2 existed. 

Harbor (8) would also like for consideration to be given to the 
application of preference differential when acquisitions are 
totally unrestricted. 

Since\-ely 

r-·\c.~ ............ ·~ ~ 
CJrYw ,i 1 i ams 

Vice President 

JJW:ar 



HENRI ENTERPRISES 
P.O. Box 41170 

Washington, D.C. 20018 
(202) 832-9098 

July 30, 1987 

Mr. Charles w. Lloyd,Exec~tive Sec. 
ODASD (P)DARS c/o OASD(P&L)(M&RS) 
Defense Acquisition Regulatory Council 
Room 3c841 
The Pentagon 

·Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Recently your office released an interim rule for imple
mentation of Section 1207 of Public Law 99-661. While I applaud 
your overall efforts for such a task, I am economically compelled 
to suggest modifications. 

My company, HENRI ENTERPRISES, is engaged in the seafood & 
fish industry. We procure the majority of our products from pro
cessors in the states of Louisiana and/or Mississippi. Feasibili
ty studies have concluded, that too few processors are located 
in either state and none are SDB concerns. Your requirement that 
a SDB purchase its goods from another SDB in my opinion has the 
effect of preventing a SDB from. selling its products to the Fed
eral Government. I strongly believe that in cer~ain industries 
( i.e. seafood & fish) an exception of this requirement should 
be made. It is further noted that I appreciate DOD'~ interest in 
procuring from the manufacturer, but in this instance an unreason
able hardship would result should your agency disregard the fact 
that few processors exist in the industry,none of which are SDB 
concerns. Ultimately, we intend to have a fully-intergrated enter
prise whereby processing and distribution would be conducted under 
the same umbrella. 

We also recommend the adoption of proposed rule which author
izes the contracting 6fficer to award a contract sole source to an 
SDB concern in instances where only one SDB can be indentified. We 
further suggest the adoption of proposed rule that authorizes the 
contracting officer to make an awar4 to an SDB if the concern comes 

·within 10 percent of.the fair mark~t price on an unrestricted pro
. curement or a :small business set-aside. These methods. are vi tal in 
industries where thet~ is pnly one SDB concern. 

DD/eh 



· · -"8ridge Enterprises Inc. 

A Business Development Company 

. Mr. Charles w. Lloyd 
Secretary 
ODASD (D) DARS 
c/o QASD (P&L·) (M&RS) 
Room 3C841 
The Pentagon 
washington D.C. 20301-3082 

July 29, 1987 

RE: BRIDGE GROUP POSITION 

Dear Mr. Lloyd:· 

Bridge has the privilege of being retained by six 

influential minority firms in Virginia to work in regards 

to the revision and implementation of the Five Percent 

Defense Authorization Bill. From our information gathering 

process, we have ascertained several problematic areas and 

we request as well as urge that changes in the Interim Rule, 

implementing Public Law 99-661, be consistent with the proposal 

of the Bridge Group, which is attached. 

4706 Glenspring Road' 
Richmond, Virginia 23223 
(804) 254-0440 

~i . ; -; //. ~· 
/ £r!,"·· ~- . j/lvt£,t£j;~;r~ 

yn R. Williams 
President 
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GRAPH-TECH, INC. r-~-=== 

_D_~-~~Q~ R~ON MANAG MENT CORPORATION 

cc: Honorable Casper Weinberger 
Honorable James Abdnor 
Honorable Gus savage 
Honorable Norma Leftwich 

4706 Glenspring Road 
Richmond, Virginia 23223 
(804) 254-0440 
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Date: July 29, 1987 

From: Bridge Group Members 

Bridge Group Members commend the timely response of the 

Department of Defense (DoD) in implementing s·ection 1207 .. of 

Public Law 99-661 (P.L. 99-661), the National Defense Authorizat

ion Act for the Fiscal Year of 1987. Upon review of the legislat

ion, it is clear that Congress in passing this Act was attempting 

to enhance minority community participation in realizing the five 

percent goal of the defense procurement dollars through 

government procurement with qualified minority business enterprises, 

historically Black colleges and universities and other minority 

institutions. 

Although the program has been implemented in a timely fashion, 

it does not possess the necessary aggressiveness to realize the 

five percent goal, especially in light of the reliance on 15 u.s.c. 
637 of the Small Business Act. Therefore, the Bridge Group Members 

set forth the following proposal to rectify the problems that 

exist. 

A. It has been established that contract officers will be providing 

the ·procurement opportunities/contracts for B(a) fi.rms and section 
. . . 

1207(a) firms. Allowing contr~ct officers to maint~in the· procurement 

contracts fo~·both programs has and will con~inue to have an adv~rse 

effect on the 8(a) firm. · There is an incentive for the contract 

officer to set aside certain opportunities for a section 1207 firm 

1 



in light of the fact that the contract officer's performance is 

evaluated under the Five Percent Defense Authorization Program, 

thereby granting the contracting officer the authority to take 

from an B(a) firm certain opportunities, if said firm does not 

adhere to certain specifications or negotiated prices,·and placing. 

the opportunity in the Five Percen~ Program ~f more than two 

-section 1207.(a) firms are capable of.bidding·on the project. 

Bridge Group Members support Section 812(b) (7) of the Richard-

son Amendment which requires policies and procedures to ensure 

that no reduction in the number or dollar value of contracts 

awarded under 8(a) of the small Business Act or under the small 

business set-aside program pursuant to 15(a) of the Small Business 

Act in order to meet the goal of Section 1207 of the Department of 

Defense Authorization Act, 1987. 

B. The Bridge Group feels that DoD should not rely on the B(d) 

definition under the Small Business Act to determine eligible 

participants for this program. Only 2.3 percent of the eligible 

participants (small and disadvantaged) are in actuality utilizing 

this program. The vast majority of B(a) firms who are eligible 

for the Five Percent Program do not possess the:pecessary capability 

or technical experience to perform the contracts provided under this 

Act. 

Second~y, the 8 (a) .·and the section 1207 programs have an 

entirely different.orientation. The program under -8(a) of the 

Small Business Act has the purpose of development for small 

and disadvantaged firms, whereas, section li07 of P.L. 99-661 has 

2 



the intent and purpose of procurement. Therefore, it is obvious 

that because ~hey ate not sufficiently developed, a substantial 

number of 8(a) firms.would be unable to implement the contracts 

of the magnitude provided under section 1297. 

In order to effectuate the five percent goal, it is necessary 

to increase the size standards imposed by the 8(d) d,finition of 

the Smail Business Act. As the program curr.ently exists, the five 

percent goal will never be realized because the minority firms, who 

can perform the contracts, have graduated from the 8(a) program 

and although disadvantaged are ineligible under certain sic codes. 

These firms, if allowed to participate, have the technical capability, 

experience and track records to realize the mandated five percent 

goal. Secondly, during the act of participation, these graduated 

firms would be in a better position to give technical assistance 

and subcontracting opportunities to the 8(a) firms unable to compete 

due to a lack of the above. 

Therefore, the Bridge Group advocates new legislation defining 

eligible participants under section 1207 of P.L. 99-661. Section 

8(d) of the Small Business Act was enacted by Congress for a totally 

different reason then the program under section 1287. If Congressional 
. ·';.. 

intent and ... purpose for these programs are different, then-· the eligibility 

requirements ~eed to reflect these·differences. Und~r ~ection 8(d) · 

·~mall and disadvantag~d" is the criteria. ~tidge p~oposes that in: 

the new legislation "small·Q~ disadvantaged" needs t~ be the basis 

for determining part~cipants. 

3 
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c. The DoD interim rule does not adequately address the degree of 

subcontracting which the small and disadvantaged business will be 

permitted to pursue under the small and disadvantaged business 

set-aside procurement program. Bridge Supports Section 812 (b) (2) (A) 

·and (B) of the.Richardson Amendment and any policy or procedure 

· which requires the .contracting officer to set goals whicp DoD 

prime contractors should meet in awarding subcontracts to section 

1207(a) entities, with a minimum goal of five percent for each 

contractor who is required to submit a subcontracting plan 

under 15 u.s.c. section 637(d) (4) (B) and incentives for such 

prime contractors to increase subcontractor awards to Section 

1207(a) entities. 

secondly, the Bridge Group proposes that before a substantial 

contract is awarded to a prime, the contract should be reviewed 

by the Small Business Administration or the Small and Disadvantaged 

Business Utilization Program to.determine the buying and cost 

activities of the contract. Once this is·ascertained, brake off 

from the contract these subsystems or subcontracting portions. 

Allocate this area to the capable B(a) or 1207(a) entity. Once 

the prime acquires the contract, send the prime the subsystems 

and subcontractors, thereby avoiding the necessity of having the 

primes select the subcontractors thus creating a more equitable 

. system •. Durin9 this process t~e ·small Business ·Administration 

, and/or Small.and.Disadvant~ged·Business Utilization program_ 

should act as-· the moni toririg and 'negotiating body between the : 

prime and subcont~actor. 

D. we are aware that the Small and Disadvantaged Business Utilization 

4 



i 
nse 
ich 
lar 
der 
ess 
Act 

of 

~.ave 

an 
1er, 
SDB 

·ing 
liliC 

not 

rogram at the Pentagon has the authority and flexibility to negotiate 

sole source contract under section 1297 when a 1297(a) entity has 

1 unique service and the "Rule of- Two" does not apply. we recommend 

1at this office execute this authority in providing policy· which 

.low sole source negotiation under section 1297 under ~hese 

. rcumstances. 

The Bridge Group wholeheartedly supports the Richardson 

1endment and urges Dop and relevent agencies to do so as well. 

~ondly, it is necessary to increase the size standards under 

ction 1297 in order to effectuate the legislatively mandated 

al of five percent. Therefore, it is requested that new 

gislation be enacted to ensure that the intent and purpose 

congress is fully realized. 
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d DESIGNERS & PLANNERS, INC. 
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2011 Crystal Drive Arlington, VA 22202 (703) 892-8200 

FERIDUN K. SERIM 
President 

Defense Acquisition Regulatory Council 
Mr. Charles W. Lloyd, Executive Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 
Pentagon, Washington, DC 20301-3082 

July 29, 1987 

Subject: DAR Case 87-33, Interim Rule to Implement Section 1207 of National 
Defense Authorization Act; Submittal of Comments 

Gentlemen: 

As a small business performing technical and management support services 
for the U.S. Navy, we wish to submit the following comments on subject proposed 
interim rules: 

1. We fully support the basic intent of Section 1207 and the desire of 
Congress to support Small Disadvantaged Businesses (SDB's). 

2. However, the implementation of the rules by the U.S. Navy (NAVSEA), 
our primary customer, appears to be moving in the direGtion of 
meeting the 5% goal by redesignating contracts for SDB 1 s .. only from 
those contracts previously set aside for small, technical service, 
businesses. 

3. The continued implementation of such SDB set-aside policy could have 
a major deleterious effect on the existing small technical service 
business community which has been encouraged under present SBA 
policies. This policy has a set-aside target of about 20% of the 
U.S. Navy service business for all small businesses. 

4.· We believe in the spirit of fairness, that the 5% SDB goal should be 
shared by both large and small business. We would certainly support 
and urge you to adopt a system which diverts a maximum of 5% of the 
business normally set aside for small:business to SDB's, i.e., 5% of 
our 20%; whil~ at the sam~ time requiring the large businesses to do 
likewise; i.e.,· 5%. of their 80%. In this regard we note that NAVSEA 
has not yet achieved it's goal of 20%·set aside· for small. business. 



m 
E. H. WHITE & CO. 

July 28, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles w. Lloyd 
Executive Secretary, ODASD ( P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
~Jashington, D.C. 20301-3062 

Dear Mr. Lloyd: 

I would like to make a few comnents and concerns regarding an interim rule 
amending the Defense Federal Acquisition Regulation Supplement (DFARS) to 
implement Sec. 1207 of the National Defense Authorization Act (P.L.99-661) • 

Although the 5% goal and the "Rule of 'J.Wo" are spelled out, there seems to be 
no clear mandate for mandatory subcontracting, which would appear to be an 
Excellent way to help achieve the intended.goals. 

I 

From my experience over the past seventeen years as a Small Minority Ow'Tled 
business, I have on more than one occasion found contracts that should fall 
under the subcontracting provisions of P.L.95-507, but have been given every 
reason in the book, as to why it was not considered. 

Subcontracting with a major contractor is good business for the Minority 
Community as a ftJhole with its opportunities for training,··· skill developnent, 
and jobs, and it is also good for for the country. Many Black Vietnam area 
Veterans are available for jobs, have been trained and are now retiring who 
can't use their skills, this would open-up great opportunities both for them 
and recent college graduates among others. 

Additionally, I would suggest that a SDB office be established within DOD 
(similar to the Minority Business Developnent Center in the Department of 
Transportation), which could provide assistance, search and location of SOB's 
capable of providing goods and services to DOD and notification of upcoming 
set ~sides for competition. 

245 Clement Street 
Francisco 
ornia 94118 
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1776 K Street. N.W. 
Suite 209 
Washington. D.C. 20006 
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I am provoked to request consideration of such a coordinated effort by the 
recent RFP for consultant services for 15 one day seminars to locate, provide 
T&TA and follow-up to potential SOB contractors, in 15 cities across the U.S. 
I : thought the RFP was quite nearsighted to even think that a one day seminar 
could make anyone aware of the.process of bidding on a Defense Contract who 
may not know about various MIL STD' s, -bFAR' s, various qualifiGQ.tion that are 
different from any ·other contracting process, and other details that are 
uniquely DOD. 

As a Management Auditor who provided these services to 8(a) firms to help them 
bid on various State contracts, and Federal Railroad contracts, I can assure 
you that one day seminars would not be enough time for the extremely gifted, 
successful SOB. 

In closing, I would urge the Defense Department to make subcontracting an 
integral part of this legislation and that consideration be given to creating 
DOD-SOB technical assistance offices in each region to keep SOB's aware of 
opportunities and provide guidance. 

EHW/pb 

cc: Congressman R.Dellums 
Congressman J. Conyers, Jr. 



PARK SUPPLY CO. 
Distributers of Computer Supplies 

4417 18th AVE. SUITE 332 
BROOKLYN, N.Y. 11204 

718-854-2530 

July 13, 1987 

De f m:s e A c. qui s i t ion Reg u 1 at or y Co un c i 1 
At t; Mr • C h a r 1 e s W. . L 1 o y d 
Executive Secretary 
ODAst: ( P) OARS, c I o OASD ( P&L) (M&RS )
Ro oar 3 C 8 4 1 , The Pent a go n 
Was~gton, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register. of May 4, 1987 (52 fed. Reg. 16263), and 
proriel"es. comments on proposed parts 48 C.F.R. 219.001 
and 21: 9 • 3 . As ex p 1 a i ned be 1 ow , I r e s p e c t f u 1 1 y o b j e c t 
to Qi.e: exclusion of Hasidic Jews from the designated 
list· .of'· socially disadvantaged groups and to the 
pro~dura 1 handicaps that the Has idim wi 11 suf fe:r,."'" 
i f tii¢1 prop o sed reg u 1 a t i on s a r a ado p t e d . 

~Hasidic Jews have been recognized as· a disadvantaged 
gro .. ::. ·by the Secretary of Commerce pursuant to his 
aut-ii:ity to define this status as provided for in 
appli~able Executive Orders. See 15 C.F.R. Part 
1401~~ (c). Under the provisions of Public Law 99-661, 
Secti.o:n .. 1207 (a) (1), the Defense Department has 
the :r.·esponsibility to make a similar determination. 
The control! ing statutory test .for the Defense Department 
is i.ndistinguishable from the:=:~. determination that 
the S'ecretary of Commerce has atready made; namely, 
whed;.er the group consists of individuals "who have 
be ea. sub j e c t e d to r a c i a 1 or .. ~ t h n i c pre j u d i c e or c u 1 t u r a 1 
b i as., • · 1 5 U . S • C • . # 6 3 7 ( a ) · ( 5 ) . . T h u s , i n add i t i o n 
.to tile groups that are identified in Part 219.001 
o f llie prop o· sed reg u 1 a t i on s , t he · De f ens e De p a r t men t 

· s h ou:d: accept. t he f i n d i n g s o f t he Sec r e t a r y. o f C omme r c e 



Charl-e-s W. Lloyd -2-

(most recently confirmed on 
Hasidic Jews constitute a 
group individuals. 

July 13, 1987 

October 2 4 , 1 9 8 4 ) that 
socially disadvantaged 

In the absence of express recognition of -Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219.-302. These procedures_ are an open invftation 
to obstructidnist opposition to .contracting opportunities 
by disadvantaged individuals who are not members 

.of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
t o· a p p 1 y t he e 1 i g i b i 1 i t y de t e r m i n a t i o n s be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

. incereftly, ~, 
~ (J_I y i -

i\.! ~f .--' 
~ I""'C I 

ey Hersko 



··- ·:. .. 

INTERNATIONAL LOGISTICS • MANAGEMENT • SERVICES • PROCUREMENT 

5203 LEESBURG PIKE, SUITE 501, 

July 31, 1987 

Defense Acquisition-Regulatory Council 
ATI'N: Mr. charles w. Lloyd 
Executive ·secretary 
QDASD (P) OARS 
c/o OASD (P&4) (Md RS) Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Reference: DAR Case 87-33 

FALLS CHURCH, VA 22041 (703) 845-8441 

The above referenced case concerning the Department of Defense Federal 
Acquisition Regulation Supplement; Implementation of Section 1207 of Pub. L. 
99-661; Set-Asides for Small Disadvantaged Business Concerns, appear to me to 
be in direct contravention with the following statement: 

"219.801 General. The Department of Defense to the greatest extent possilile,
will award contracts to the SBA under the Authority of section 8 (a) of the 
Sma.ll Business Act and will actively identify requirements to support the 
business plan of 8(a) concerns." 

The 8 (a) Prog-ram has been administered primarily by the Small Business 
Administration through use of the Small and Disadvantage Business Utilization 
Specialist (SADBUS) at each Agency. The SADBUS office is by design separate 
from the Contracting/Procurement Office. This appears to -work ~11 since 
under the contract 8 (a) program an independent advocate is suppose to be 
actually seeking contracting opportunities for small disadvantaged companies. 

From tnformation published, ,it appears that should DOD. implement Section 1207 
of· Pub. L. 99-661 ~ the resulting effect will be to ultimately destroy the 8 (a) 
Programs instead of rectifying the ills associated with the Program. · It 
appears that the Small Business Administration (SBA) and Small Businesses as 
well as Sma11 and Disadvantaged Businesses Will be much -worse off under. the 
planned program then they have ever been. 

The. Self-Certification· rule relating to :soB's with the Small Business 
Administration :getting invoived only after a. protest haS been received or only 
to record that a oontract was awarded leaves much ·latitude for ·corruption, .. 
i.e.; "Front Organizations". The SDB contract program designed to help 
minorities will therefore· result in being a detriment. to minorities. 



In the final analysis there. is no doubt that SOB's will reap some benefit but 
it will be at the expense of the S(a) programs. 

Request the SDB· program be reviewed and analyzed to determine the extent of 
damage the program as planned could cause to SBA ·and to the current . program 
which is designe::l to aid srrall disadvantaged business. The SOB program should 
be designed to allow rrore small disadvantaged businesses to take advantage of· 
000 contacts without banning ·the current 8 (a) Program. 

Respectfully, 

JOHN~, JR 
President 

Copy to: 
Honorable Stan Parris 



LAS ENERGY CORPORATION 
P.O. Box"V" 

82 Nassau Road 
Roosevelt, N.Y. 11575-0520 

July 31 , 1987 

Mr. Charles W. Lloyd 
Executive Secretary ODASD (P) DARS 
C/0 OASD (P&L) (M&RS) 
Room· 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Department of Defense Federal Acquisition 
Regulation Supplements 

(516) 378-1633 
Telex No. 645577 

Implementation of Section 1207 of Public Law 99-661 
Set-aside for Small Disadvantaged Business Concerns 

Dear Sir: 

I am the principle owner of a small minority oil concern 
located under the jurisdiction of · the Small Business 
Administration ( SBA) Region 2 (New York) office. We are 
also certified by the S.B.A. as an 8 (a) firm. 

The comments that follow are, 1) in direct response to the 
Public Law as published in the Federal Register on Monday 
May 4, 1987 and 2) based on my understanding of adjustments 
being considered to P.L.99-661. 

1) 252.219-7006 Paragraph (C) (P.16267) 

Agreement. A manufacturer or regular dealer submitting an 
offer in its own name agrees to furnish, in performing 
the contract only end i terns manufactured or produced by 
small disadvantaged business concerns in the United 
States ••. 

Comments 

As indicated above, LAS Energy is a marketing/distributer of 
oil (petroleum) products. , The above requirement stiplutes 
that :the. source of· our products must oome from a small 
disadvantaged business concern that has the capacity to 
manufacturer (refine). · 

To the best of my: knowledge, there are only two: such 
facilities active in.the United States, one iri Texas a~d the 
other in· Oklahoma. ·Neither. one is sui table as a source ·of 
supply to any area, other than their immediate vacinity, and 
are therefore of no help to anyone but themselves. 



In addition, in a limited minority bidding process, that the 
P.L.99-661 endeavers to cre~te, since the only available SDB 
sources of supply covers a market around each of the 
available points of manufacture (refinery), a market that 
these manufacturers (refiners) already serve, it will be 
most unlikely that they will want to offer supply economics 
at a level to-allow an SDB competitor to take business from 
them, and probably more likely decline to offer other SDB's 
any supplies at all. 

A possible consideration may be the use of small (not 
necessarily SDB) manufacturers as is currently defined arid 
used by the Small Business Administration. Regretfully, the 
availability of _this type of supply source is very, very 
similer to the SDB sources mentioned above. The SBA and 
D.F.S.C. are finding that the utilizition o.f small 
manufacturers (refiners) have decidely curtailed 8 (a) oil 
firms participiting in the 8 (a) program as the e~istence of 
these viable manufacturers (refiners) have been scare over 
the last 5 to 7 years. 

I believe that the emphasis of P.L.99-661 should be to offer 
SDB oil firms the ability to compete in an equal and 
evenhanded manner with those companies that establishes the 
prices (Fair Market Prices or prices that the government 
will otherwise pay for product). To achieve this it is 
necessary to have SDB oil firms permitted to avail them
selves of product and product economics from the general 
market that does not penalize the smaller SDB firm. 

2) 206.203-70 Set-asides for small disad¥antaged business 
concerns (P.16264). 

To fulfill the objective of section 1207 
contracting officers may, for Fiscal Years 
19 89 ... 

Comments 

off P .L .99-661, 
1987, 1988 and 

As of this date, I believe that D.F.S.C. who has been the 
princ1ple agency,~ for petroleum products procurement for the 
United States Government does not have in place any 
procedures for handling any acquisition against P.L. 99-661, 
and as a consequence have not. _placed any contracts, this 
d~spite the pass~ng ;of the first· Fiscal Year of the program. 

2 



I would recommend that to provide SDB' s an opportunity to 
gain benefit from this program, an extension of at least one 
year be considered. 

3) My understanding that P.L.99-661 is enforceable to 
procurement made by the prime contractors to D~O.D. 

Comment 

The current position of the prime contractors that I have 
been in contact with is that this Public Law does not relate 
and/or is enforceable upon them. If it is the intent to 

.have it binding on the primes, I believe th~t it: is 
necessary that this be ·clearly stated in the· Public Law to 
avoid anyone minimizing their responsibilities. 

4) My understanding that size standards are to be used in 
catagorizing eligible companies. 

Comments 

The petroleum business is a dollar intensive industry and 
while sales may be an impressive figure, the gross income is 
typically less impressive, usually representing no more than 
a 1 to 3 percent contribution to the (gross) bottom line. 
That is, if we sold $10,000,000 worth of products, our gross 
income would be somewhere between $100,000 and $300,000. If 
you are selling product destined to the United States 
government, because your pr....ice is set for you under the 8 
(a) program and to some degree P.L. 99-661 (when 
implemented) you can be reassured that most companies will 
fall into the lower gross income catagory. 

The above therefore endeavers to point out that gauging oil 
companies eligibility to participate in the program based on 
total sales, should either be set at the appropriate level, 
not $500,000 or $1,000,000 sales levels, or not be used at 
all. 

The above represents our comments as an oil concern, which 
are presented in an effect to contribute to a Public Law 

. that · equally reaches all entities that it 'is intended to 
reach. 

LAS/ls 

Si~~.·ely :Y).:urs, · . /_• () . / . jl/~-,rl, ·"' · L 
Leo A.· Sullivan 
President 



GOVERNMENT CONTRACTING FOR ALL 
7150 South Reed Court 

Littleton, Colorado 80123 
303/973-6926 

Mr. Charles w. Lloyd 
Executive Secretary 

July 30, 1987 

· Defense_ Acquisition Regulatory Council 
GDASD (D) OARS. 
c/o OASD (P&L) (M&RS) 
Room 3 C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Government Contracting for All, an organization comprised of 
small and medium sized government construction contractors and 
suppliers, vigorously opposes the proposed interim regulations 
under Section 1207 of the National Defense Authorization Act for 
Fiscal Year 1987, Pub. L. 99-661. 

We strongly believe the proposed regulations spell disaster 
for all small and _medium sized contractors and suppliers, including 
the small disadvantaged businesses they are intended to help. In 
Colorado we are already feeling the adverse effects of these 
regulations: the Department of the Air Force has already 
interpreted the proposed regulations to require that all Air Force 
construction projects until the end of 1990 be set asides for small 
disadvantaged businesses. 

These proposed regulations are destructive to the 
construction industry in Colorado, and, contrary as well, to the 
concerns articulated by President Reagan when he signed Pub. 
L. 99-661 into law, that is, his concern that Section 1207 be 
implemented in a manner consistent with constitutional standards 
requiring findings of actual discrimination in the granting of 
defense contracts. If the Federal contracting and procurement 
process is to serve the needs of the people of this country that 
process must be open, fair to all, and stable. The proposed 
regulations fail on·all counts. 

I ho:pe this coinm~ntary is helpful· and I urge the Counci 1 :not 
to make the proposed regulations perma~ent. 

Very truly yours, 

rv~tO §;:k/~ ~ 
~ /"j:qv/A, .,_, ~ 

Fred Erlandson 
Executive Director 



DUNN & SONS 
320 Park Avenue 
Plainfield, NJ 07060 
July 30, 1987 

Defense Acquisition Regulatory Council 
Attn:.Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) · (M&RS) 
Room 3C841 
The Pentagon 
Washington, DC.20301~3062 

Dear Mr. Lloyd: 

Re: National Defense 
Authorization Act 

It is with great concern and interest that I am stating my 
views on the interim regulations developed for P.L~ 99-661, the 
National Defense Authorization Act. 

The 5% setaside goal of this act is the most recent part 
of a very important and continuing c6mmitment by the Federal 
government to assist minority businesses .. It is because of the 
previous laws similar to this one that have enabled minority 
businesses to thrive and become an essential part of the American 
economy. To that end, the importance of fair and equitable reg
ulations for _the full inclusion of minority busines~es in Ameri
ca's largest budgeted agency is long overdue. 

In addition to the positive provisions of this law there 
are, unfortunately, several provisions that were omitted and 
need to be included. They are as follows: 

1. Provisions for subcontracting; 

2. Provisions for advance payments 
available to minority businesses; 

3. Provisions for partial setasides; ·and 

4. Provisions for participation of. 
either-historically Blaek colle~es 

:and= universities or minority insti t:utions. 

As a successful· minority businessman, who is a~~o ~ con
tractor to the-Department of Defense, I am very ~op~ful that. 



Mr. Charles W. Lloyd 
Page two 

these additional and essentia~ provisions can be incorporated 
into the final regulations. 

Sincerely, 

DUNN & SONS 

1/n/J l· /} /) . 

/~CvJi4t "' ~~ 
Malcolm R. Dunn 
President 



Sanford E. Harper 
President 

Neva Dunn 
Vice President 

a M. Billingslea 
Second Vice President 

?7-3.3 
LeRoy Green 

Third Vice President 

Burt Schildhouse 
Treasurer 

Margaret Willis 
Secretary 

COLUMBUS METROPOLITAN AREA COMMUNITY ACTION ORGANIZATION 
Curtis A. Brooks 
Executive Director 

July 29, 1987 

Defense Acquisiton Regulatory Council 
Attn: Mr. Charles W. Lloyd 
%: 0 .A S~-D, Room 3C 841 
The Pentagon 
Washington, D. C. 20301 

Dear Mr. Lloyd: 

As the Executive Director of an urban Corrrtuni ty Action Agency and a 
advocate for increased rrdnority econouUc development - I am deeply concerned 
about the inter~ regulations published in May by the Defense Depar6ment. I 
believe·· that these regulations disregard the potential benefits minority 
businesses could receive from an increase. in subcontract awards. 

As you know, subcontracts give minority businesses a chance to partici:t?Clte 
in Defense Contracts that would otherwise be beyond their ca:t?Clci ty and, it 
enables them to enter into agreements with prime contractors that currently 
ignore their potential. Thus, subcootracting is a necessary vehicle in the 
devel.opieDt of minority blsineses which ultimately fulfills Auerica's defense 
needs. 

In this regard, I, along with ID¥ colleagues in Community Action Programs 
across the country, urge the Defense Ilepart:Delt to DBke subcxntracting an . 
in~ part of the atards and procoraoont process. 

Sinc~ely, . 

~~.~ 
Curt~s A. Brooks 

Executive Director 

315 East Long Street • Columbus, Ohio 43215 • (614) 221-6581 
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;ranu.:lrY P, l.~R7 

7700-(i?-13(.'13 

Col11H:nni~nr 

t·!f)VC\1 l\ i r. f:•!r.tPJI'\fl CoJTtmancl H~aclquarterf> 

n~~tmrtJo~tlt of the f.~R~J 

~·;'c3Fltdngton, n.c. 2.0361-;i.lFO 
i\ttn: r•r. nJ.ke T.ognn 
, ... 1 r- :n. . .-:1 n·: 

f)p c r CoJN1:~t 1 ,r1 c r f 

EXHIBIT A 

~l.'hin f~ in n~opJns~ to your letter dt.lteo r·f.'Celiii.'~)r J.~, J.!)({fj. PUrS\.\i.lnt t:c 
s~ct ion a (A) of th~ ~~mC\ll ~t1sln~SB Act f 1 ~ li!;:(~ (_, 37 ((I) 1 , llnd in accor<lancH ,., .lth 
FI\J.' l!l.8, t:J.~ R'll'Clll n.us:J.nenr; .1\C'lmj_nistration t!e!f-lirr•s to ~nter into a contnH;t 
.... ·.it:h th~" Tlr:•p:.rt:mP.nt of th~ Nf')vy ·lor ~~up~·ort lqt1ir1rtP.Hl 1\(.:quisition s'·lant-t~Dm(~l'1t 

,1\p;:, 1 yt=~ fA ~ud 'I r .!li.n inq f;erv i<"ef3. 'J'he (?n t:i.rr.a t~d vn 1t''J of t:Jd.s procureliten t ls 

•J·hJr:-. rf~ctll0.:1l. ls Ju f'.tJf'Port nf the arprovnd t.aurd.nee:g plnn FH.Ibn!itted by CoJII~:ub_~r 

f.y!;t~fl,n n~velOJ''f'•ent OHT.o:Jratior·, 3700 l'~nr.ter Drive, ~;uite l(\f\ 1 l!'airf:.u~, ,_VI\-~ 

?;>O~f'. YOH nr~ r~qu~r::t.Pd t:n c:om1uct n~:~qotJo'.'ltionn \·d.th the 8.hove cnmrnny Clnd 
t: rr.:pr:o.rd t l'l lf!P.I'•or.r.~n<lum 0f tt1~ae neqotlo.tionr~ t:n 1'-Tf/COO (Contract Sect lor•) i If:'. 
C;:u·o.lyn N. Harper, (.34--£17"· 

•nat!; t"lt!\lflnranchn" nhon~fl he ~i~_moii, <lnt~c, ancl ntnto thnt the pri<:o ifi fair and 
r~r~r::onnhle l:o t.h~ Cnv~;~narnent. It: r::ho11l•l c:d.r;o JncJudt:~ t•ll relt'!vant prh:J r9 
clnt·C\ in~l1Hlln9 n ~wpnr.~tP. pr.t.c~ anal}•r:d.s, t~hen i:JPl.'licable. ln addition, 
pl~AsP. Rnhmlt the fol.low.tn9z 

.... · 

~. fa eory n f the f.:rl'. ~Cf':l u ie it ion 1 (~t: t.r::~ 1·, 

.:1. 'l'0chnjcal evaluation r.ationf:\1~ of (~liglhl~ f.l (a) concern, 

f.. F.h: ff'iHllHl..lJY rd.')tV!ll" cnpi~s of, ti,P priJcl(~ C<.Hlt.t;lr.;:t (f··oun 26, 
rontr~.rt J\\o;Rr.d). ~n<i six copJ.eo of. Uu::! r;ub-<:::ontraet. 

,,,.., .. •·~·-.-.•- •••.•• ,144-4,-,,..,.- r·1··•·••1,1 ,.n,,(,,r•·• f·r• IF11J; l'l.fl). 
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f'P.hnmrv 27, 198 7 

7 7 0 0- R 7- 1717. 

f'C'Immctn{lf"r NAva 1 l\t r 
Rys tPmR Comm1tnd liea~quar t~t s 

nepartmPnt of the NAvy 
"-1m~hi.nqton, n.r.. 20361-2.1.60 

_1\t. tnt t1~. r..indiJ No 0 son, l\ IP~-~if.-27 

Of'f.l.r CotnmanrlPt : 

EXHIBIT B 

'T!!_!_!! is in reRrK.HH:~ to your letter dated F~bruarv 30, 19A7. Pursunnt tn 
f-P.etton Rt~) of the Arnall -nnstnPss 1\c:t flS tlS(' f5J7fal], .:mel 1n acr.:orfil\nce \e~.ith 

Fl\F 19.A, thP. Rl'l~ll ft.nsinc:!n~ 1-nn-drdr-;t.rtttion (l~str~~ t.C" ente>r into a contract 
with th~ OPpt-rttN'nt of thP. fJavy fnr S\1Pt)(lrt: 1-~ctnipm~nt 1\cquini.t:jon ManaoP.m~nt 
1\n&lv~i~ ann 'l'rf!.ininQ Cours~. rrhP- est.imat~~"' value <"•f this orncl1rell"'t1nt is 

A 

'fhis reau~Rt is ln nnppbrt of the t'IPoroveil husin~AS Pll'n suhmit.t:f!rl hv ComputP.r 
flys temR nevE="lopmPnt. Coroor ~ t.lon, 3 700 p,.nnar Or t.ve, ~~n.i te 1 Ofl •. Fair fi!X VA 
2?.030. You ar" reqn~eted to conduct neQoti!'tions witb th~ Ah<":\VP. company ancl 

trl'ln~mit. a m'!mnranoum of t:hese nE!Qotin-tlonR to M~B/COn crontract-:;Racti.on) ,.,c;. 
Carolvn N. Harp~r, ~34-6174. 

'J'hiA mP.morsndnm Rhou.l<l bP. gfqned, oatPr, an•i stat~ t.hat thP Prlc~ t.s fair em'' 
r~~P.on1Jh]~ to t.he GnvP.rnm~nt. It ~~lOUlr, ltl~o inclunfl! A.ll rel~v~nt prtci.nq 
clftta fnc)lH1tnq a eent\rEitP. prtcf! analvAi!l!l, ".rhen RpPJicnhl~. In ~dt'liti0n, 
pleEtRP. submit thP. followJ.nu: 

1. A copy ('\f vour of f~r i nq l~t ter, V 
7.. 1\ ____ cop'' of the S~l\ acqu t.sl t ten lf'tt.(~r., / 

J. 'I'P.chnic~l evaluAt1.on rat.ionalP. of P.lioihlP. 6fa) cPnc~rn, 

4. Your noency•s tf'\chnlcal· C~nn r.ost. propo~~l from the R.lal concern,' 

!i. Your aqPncy•s 1-lffirrnat:iva leoillll r~vh~t-1, nnn 

fi. c.;t~·rnF~nnellv slqned cnnt~~ ~f thP. l'rinlf~ contrl'ct fForm 26, 
Cont:ra<~t· }\\'F.III[tH. anc1 six C()p{~R ()f. •tllP suh-r.ont.T'IH~t:. 

<:'. Rf~) ~~n~r~l PrcwiRions • 



DEPARTMENT OF THE NAVY 
NAVAl AIR SYSTEMS COMMAND 

EXHIBIT C 

NAVAL AIR SYSTEMS COMMAND HEADQUARTERS 
WASHINGTON. DC 20361 IN REPLY REFER TO 

4380 
AIR-OOE 

;· :• \ 6. iG(3( . ·l.tL •·-' 

, 1 i.::i h) L{!u~ulJ: i ~··J ~~- 'l't1 ;~ ~)I H L< . ..: TO i~ 1 ~: i.-.• LL .1\~; J 0 I :J .'\ • .J \ 1 i-'i ~~T l\~ ED DU S I U CS ~ 
~J T I L I Z !\ 1' UY~ 

Subj: :~:J.<\ RE;.)U2S'i' E'OP.. d (:\) !H~Sr:HV/\TIOi: FOi~ Yl'C (AIR-555) 
EtJU I :Jt::Li{l1.JG i\.:D iH\di\GJ:!\i.:U'i' SUl'P(L!'r 

1. la r2:J.)ons2 to r~f2r~i1C2 (:1) it has u2en deci·JeJ by t112 
co· j u i z a n t t 2 c 11 n i c a 1 ~····..) r ..; on n e 1 t ::> i:;s s u e a :~, r o c u r em 12 n t r e ~J u e s t 
cov·~rin·J lJ .tl".l11-ye:1r3 of tr10 :>uijj~ct r~--~uir2.~ent. T~·1e ;?rocur'=-
~0nt ~ill be s~t-a~iJs for ~C8. 

2 • As ~'O u 1< i 1 o ~~ 1 :J q til ~ o .1i; u t 21: S y s t 2:ils tJ •:? v ~2 1 o yn 2 n t Co r p o r a t i on and 
~)~)eratiniJ Sci2ntist Incor:~or;:ttz.~ (D~l) :1av2 e:q?r.:ssed an interest 
i n t i1 ~ sub j c c t r t::h j u i r 2 ~~~en t • J s I :, J s ~ i v ~~ n a t ·= c n n i c a 1 b r i e f to 
!\ P·~ 2 1 3 • 1 n au 8 f f o r t to f u r t ~ 1 e r <.1 c c ~ :._~ s t h 12 i r t e c ;-, n i c a 1 c a i:.~ a b i 1-
i ti2.J t.:aey t!uve ~J2·2,1 ·3::;:~e~:.i tD r~:3)0nr..i to a sn.r,~Jle ta:3ks 'llhich viaS· 
for:.1arr~.~:.:l to t":12 •. 1 on 1':.1 ,Jut:~ 19fi7. 'l'!H::r·:fore, it a[)~lears t:·lat 
a . ..A2·.ju.:lt.) cu::~.:;.::tition [co·~: t,1.;; SiJ!.=} co.~ .. auuiti' c.Hl be expcct:=d. 
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Eastem Poly Packaging Co., Inc. 

PAI!51Dt:NT 
r 

701·6--TH 5T"t:IT 
BROOKLYN. NY 11220 

171 8) 680-8700 

July 13, 1987 

Defense Acquisition.Regulatory Council 
Att·: Mr. Charles W. Lloyd 
Executive Secret~ry 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr .. Lloyd: 

This letter responds to the Notice in the Federal 
Register· of May 4, i987 (52 Fe\d. Reg. 16263), and 
pro v i deS· c ornme n t s on prop o sed par t s 4 8 C . F . R . 2 1 9 . 0 0 1 
and 219.3. As explained below, I respectively obj~ect 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural h'ndicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Has:i d i c Jews have been recognized as a d i sadvan
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) ( 1), the Defense Department has the 
r e s pons i b 1 i t y t o rna ke a s i m i 1 a r de t e r m i n a t i on . The 
controlling statutory test for the Defense Department 
ls indistinguishable from the d~ter~ination that 
the Secretary of Commerce has already: made; namely, 
whether· the group consists of individ:~als "who h4ve 
bee n · sub j e c t e d t o r a c i a 1 o r e t hn i c pre j ud i c e o r c u 1 t u r -
a 1 bias. • 1 5 U. S.C. # 6 3 7 (a ) ( 5 ) • Thus , in add i t ion 
to the groups that are identified in Part 219.001 
of the proposed: regulations, the Defense Department 
should accept.the findings of the Secretary of Commerce 



C h a r·l e 5 W. L 1 o y d -2-

(most recently confirmed on 
Ha s i d i c Jews cons t i t u t e a 
group individuals. 

July 13, 1987 

Oc t o be r 2 4 , 1 9 8 4 ) t h a t 
socially disadvantaged 

In the abse·nce of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in pr9posed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
t he s e c i r c urns t an c e s , i n d i v i d u a 1 s who are no t me mb e r s 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Mo reo v e r , t he r e i s no s t a t u t o _r y b a s i s f or t he· 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 require~ the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



B. BERKO 
2 PRINCE STREET 

BROOKLYN, N.Y. 11201 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, ·The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 2 1 9 • 3 . As ex p 1 a i ned be 1 ow , I r e spec t i v e 1 y o b j e c t 
t o the ex c 1 us i on o f Ha s i d i c Jews f rom the de s i g n a ted 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a d i sadvan
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). ·under the provisions of Pub.lic Law 99-661, 
Section 1207 (a) (1), the Defense Department has the 
responsiblity. to make a similar determination. The 
cqntrolJ.ing statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; -namely, 
whether the group- consists of individuals "who have 
been subjected to racial or ethnic prejudice Dr cultur
a 1 bias • " 1 5 U.S. C. # 6 37. (a ) ( 5 ) . Thus , in add i t ion 
to the groups that are ide.ntified in Part 219.001 
of the propo~ed regulations, the Defense Department 
should accept the findings of the Secr:.etary of Commerce 



Charl~s W. Lloyd -2-

(most recently confirmed on 
Ha s i d i c Jews con_ s t i t u t e a 
group individua:l s. 

July 13, 1987 

October 2 4 , 1 9 8 4 ) that 
socially disadvantaged 

In the abse·nce of express recognition of Hasidic 
eligibility in Part 219.001, I must ·respectfully 
obj~ct to the protest procedures set forth in proposed 
P~rt 219.302. These ·procedures are. an open invitation 
to :obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a. presumption 
of eligibility but other individuals are not. Under 
t he s e c i r c urns t an c e s , i n d i v i d u a 1 s who are no t me m be r s 
of designated groups are likely to be the most frequent 
t a r g e t s o f t he 'p r o t e s t p r o c e d u r e s . u n de r P a r t 2 1 9 . 3 0 2 . 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
{and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely, 

-- ~~~~-~~~~0 
Mrs. Rachel Berko 



DC PLASTICS 
70 Hobart Avenue 
Bayonne, N.J. 07002 

~uly 13, 1987 

Defense Acquisition Regul~tory Council_ 
Att: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L-) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263), and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 2 1 9 . 3 • As ex p 1 a i ned be 1 ow , .. I r e spec t i v e 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 

·1 i s t s o f soc i a 1 1 y d"i sad van t a g e d groups and t o the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Ha s i d i c Jews have been r e cog n i z e d a s a d i sad van -
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) ( 1), the Defense Department has the 
r e s pons i b 1 i t y to make a · s i m i 1 a r de t e r m i na t i on • The 
c:--o n t r o 1 1 i n g s t a t u to r y · t e s t f o r t he De fens e De par t men t 
is in~istinguishable ·fro~ the d~termination that 

·the Secretary of Commerce has already made; namely, 
whether·· the group consists of individuals "who have 
been subjected to racial 6r-ethnic prejudice or cultur-
a 1 b i as • " 1 5 U. S.C. · # 6 37 ( a ) ( 5 ) • Thus , i n a dd-i t ion 
to the groups· that· are. identified in Part -219.001 

· o f t he · prop o sed _ r e g u 1 a t i on s , the De f ens e · Depar-t men t 
should accept the findings :of the Secretary of Commerce 



Charl~s W. Lloyd -2-

(most recently confirmed on 
Hasidic Jews constitute a 
group individuals. 

July 13, 1987 

Oc to be r 2 4 , 1 9 8 4 } that 
socially disadvantaged 

. In the absence of express r e cog n .i t ion of Has i d i c 
eli·~ibility in Part 219.001, I must respectfully 
ob.ject. to the protest procedures set forth in p~oposed 
Part 219.302. These procedures are an open invitation 
to obstructi.o~ist opposition to contracting opportunities 
by ·disadvantaged individuals who are not members 
of a: designated group. Under the proposed procedures, 
de s i g n a t e d group me mb e r s are en t i t 1 e d t o a pre sump t i on 
of e 1 i g i b i 1 it y but other i nd i vi d ua 1 s are not . Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the 'protest procedures under Part 219.302. 

More o v e r , t here i s no s t a t u t o r y b a s i s f or t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally} inhospitable to requests 
by Hasidic Jews for designat~on as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to a p p 1 y the e 1 i g i b i 1 i t y deter m i nat ions be rna de by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 



~ C:Sedding £leepTroducts, Inc. 
1355 WEST FRONT STREET, PLAINFIELD, N.J. 07063 

(201) 668-0220 

July 13, 1987 

Defense Acquisi.tion Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Sec re't a ry 
ODASK (P) OARS, c/o-OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 fed. Reg. 16263), and 
p r o·v i de s comment s on prop o sed p a r t s 4 8 C • F • R • 2 1 9 • 0 0 1 
a n d 2 1 9 • 3 . As ex p 1 a i n e d be 1 ow , I r e s p e c t f u 1 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
t he r e s p o n s i b i 1 i t y t o rna k e a s i m i 1 a r de t e r m i n a t i on • 
The controlling statutory test ·for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
w he the r t he g r o ~ p cons i s t s o .f i n d i v i d u a 1 s "who' have 
been subjected. to racial or ethnic prejudice or cultural 
bias.• 15 U/S.C. # 637 (a)··(S). Thus, in addition 
to the--:_groups: that are identified in Part 219.001 
of the . propos;ed regulations, the ·Defense· Department· 
should accept :the findings of. the Secretary· of Commerce 



·charle·s W. Lloyd -2-

(most recently confirmed on 
Ha s i d i c Jews_ con s t i t u t e a 
group individuals. 

July 13, 1987 

October 24, 1984) that 
socially disadvantaged 

In the absence of e~press recognition of Hasidic 
eligibilit~ in Part 219~001, I must respectfully 
object to the protest proc~dures set forth i·n p~oposed 
Part 219.302. The~e procedures are an open invitation 
to obstructionist oppositi6n to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members a:re entitled to a presumptio.n 
of e 1 i g i b i 1 it y but other · i nd i v"i d ua 1 s are not . Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Moreover, there is no statutory basis for the 
proposed abdication of responsibility to the Sma.ll 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requir~s the Defense Department 
to apply the eligibility geterminations be made by 
the Defense Department and not the A.· Accordingly, 
I oppose the referral procedure f rth in proposed 
Part 219.302. // 

/ 
l . ...,. __ _ 

'·. 



BIRNS 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secr~tary 
ODASD (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Re g i s t e r o f Ma y 4 , 1 9 8 7 ( 5 2 Fe d . Re g . 1 6 2 6 3 ) , a n d 
provides comments on proposed parts 48 C.F.R. 219.001 
a n d 2 1 9 . 3 . As ex p 1 a i n e d b e 1 ow , I r e s p e c t i v e 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Has i d i c Jews have been r e cog n i zed as a d i sad van
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1 4 0 0 . 1 { c ) . U n de r t he p r o v i s i on s o f Pub 1 i c La \V 9 9 - 6 6 1 , 
Section 1207 (a) {1), the Defense Department has the 
r e s g.o n s i b 1 i t y t o rna k e a s i m i 1 a r de t e r m i n a t i o n . The . 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that' 
the Secretary· of Commerce has ·already made;· namely-, 
whether the .group consists of· indiv~<;iuals "who have 
been subjected. to racial or ethnic prejudice or cultur
a 1 b i a s . " 1 5 U . S . C . # 6 3 7 { a ) {. 5 ) . T h u s , i n ·a d d i t i o n 
to the groups that are i"dentified in Part 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Secr~tary of Commerce. 

BIRNS TELECOMMUNICATIONS SYSTEMS INC./126 WEST 26th STREET, NEW YORK, N.Y. 10001 I (212) 807-6000 



Char re-s W. L 1 oyd -2-

(most recently confirmed on 
Hasidic Jews constitute a 
grnup individuals. 

July 13, 1987 

Oc t o be r 2 4 , 1 9 8 4 ) t h a t 
socially disadvantaged 

In the absence of express recognition of Hasidic 
e 1 i g i b i 1 i t y i n P a r t 2 1 9 . 0 0 1 , I · mu s t r e s p e c t f u 1 1 y 
object to the protest procedures set.forth in proposed 
Part 21~.302. These procedures are an open _invitation 
to obstructionist opposition to contracting opporturiities 
by disadvantaged individuals who are not memb~rs 
of a designated group. Under the proposed procedures, 
de s i g n a t e d g roup me.mb e r s a r e en t i t 1 e d t-o a pre sump t i on 
of eligibility but other individuals are not. Under 
t he s e · c i r c urns t an c e s , i n d i v i d u a 1 s who are no t mem be r s · 
of designated ~roups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Mo reo v e r , t he r e i s no s t a t u t o r y b a s i s f or t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable ·to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in p osed 
Part 219.302. ~ 

Solomon Birnbaum 



RELIABLE RIBBONS, INC. 
350 Coney Island Avenue 

BROOKLYN, NEW YORK 11218 

July 13, 1987 

Defense Acquisition· Regulatory Council 
Att; Mr. Charles W. Lloyd 
Execa~ive Secretary 
ODASK (P) OARS, c/o OASD (P&L) (M&R$) 
Room 1<::841, Tbe Pentagon 
Washi~gton, D.C. 20301-3062 

De a r llr. • L 1 o y d : 

This letter responds to the Notice in the Federal 
Re g i s 1!. e r o f May 4 , 1 9 8 7 ( 5 2 f e d • Re g • 1 6 2 6 3 ) , a n d 
provides comments on proposed parts 48 C.F.R. 219.001 
a n d Z 1' 9 • 3 • As ex p 1 a i n e d be 1 ow , I r e s p e c t f u 1 1 y o b j e c t 
to the exclusion of Hasidi"c Jews ·from the designated 
list of socially disadvantaged groups and to the 
pr_ocecd\ural hand.icaps that the Hasidim will suffer 
i f the: prop o sed reg u 1 a t i on s a r a ado p t e d'f': 

Bf-a·s i d i c Jews have been reco_gn i zed as· a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authow·fty to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.~ (c). Under the provisions of Public Law 99-661, 
S e c t ion 1 2 0 7 ( a ) ( 1 ) , t he De f en s e De p a r t me n t h a s 
t he Jre s p on s i b i 1 i t y t o rna k e a s i m i_l a r - de t e r m i n a t i o n . 
The c~ntrolling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has· already made; namely, 
w he t her t he g roup cons i s t s o f in d i v i d u a 1 s "who have 
been $Ubjected to racial or ethnic prejudice or cultural 
b i a s • •' 1 5 U . S ~ C • # 6 3 7 ( a ) ( 5· ) • Thus , i n add i t i on 
to tlllte. groups that are identified· in Part 219·.001 
of tll1e propose-d regulations, th~ Defense Department 
shouted: accept t!ie findings of the Secretary of Commerce 



-2-

(most recently confirmed on 
Ha s i d i c Jews cons t i t u t e a 
group individuals. 

July 13, 1987 

Oc t o be r 2 4 , 1 9 8 4 ) t h a t 
socially disadvantaged 

In the absence of express recognition of Hasid'ic 
eligibility in Part 219.001, I must respectful1y 
object to the protest procedures set forth in p~oposed 
Part 219.302. These procedures are ·an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individ~als who are not members 
of a designated group. Under the proposed procedures, 
designated group members are ·entitled to a presumption 
of eligibility but other individuals are not. Under 
t he s e c i r c urns t an c e s , i n d i v i d u a 1 s who are no t memb e r s 
of_designated groups are likely to be the most frequent 
targets of the ~rotest procedures under Part 219.302. 

Mo reo v e r , t he r e i s no s t a t u t o r y b a s i s f or t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
t o a p p 1 y t he e 1 i g i b i 1 i t y de t e r m_i. n a t i o n s be made by 
the Defense Department and not th.e SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely, 

(?~ ~\, 
Rubin Mayer 



F.E. Williams Jr. 
P.O. Box 94494 
Oklahoma City, OK 73143 

Subject: Economy/DOD Stability 

TO: DAR COUNCIL 
ODASD (P) / OARS 
c/o OASD {A&L) {M & RS) 
Room 3C 84·1 The Pentagon 
Washington, D.C. 20301-3062 

To Council, 

July 16, 1987 

The purpose of this Communique' is to present a letter that I 
forwarded to Senator Nickles of Oklahoma. 

The Federal Acquisition Regulation specifically allows foreign 
petroleum procurement for Dept. of Defense use. The recurring 
theme and undergirding policy of the Federa-l Acquisition system 
is however, to stimulate economic growth through competition 
and other Government incentives whose long term effect is enhancement 
of the United States economic and Dept. of Defense posture. 

As mentioned in attached letters th.e initial cost of crude 
under th~s-~~oposed program may appear higher than those paid 
under current arrangements {Procurement procedures)·. A thorough 
analysis of the bottom line effects from especially a balance 
of trade perspective will prove this proposal less costly. 

A significant percentage of the monies spent under present 
procurement procedures are drained from U.S. circulation. The 
analysis of this fact is capital loss- less capability to sustain 
future growth. The actual dollar percentage drain ·is the percentage 
of crude oil imported to total. 

FACT: Each direct job generates and or stimulates at least 
two {2) associated atid.support jobs, this fact is especially 
true in an industry as major· as the- oil industry .. The reverse 
is also true. 

Dependence equals vulnerability. This fact has especially 
pronounced significance in the Dept. of Defense arena. The embargo 
of the early 1970's is a significant enough exper1ence, alone 
to motivate initiations of provisioning wherein the whems, disjunct 
motivations, and stabilit~ of supplier countries are eliminated. 
The de~tabilizing eff~cts.of the 1970's embargo were extremely 
apparent, long gas lines, trucker violence, etc ... all of which 
resulted in negative economic manifestations whose.effects are 
still being felt. 



The present escalation of dependence is itself a result 
of that destabilizing event, it is imperative that steps at 
this point be made to introduce as many stabilization factors 
possible. 

The current oil problem is not as overt as that of th~_early 
1970's yet the wake of economic devastation is mo~e severe. 

Above 50% of oil is imported, this fact translates into 
foreign supplier country control on th~ remainder of U.S. ·oil 
production. 

U.S. oil prices have risen in direct parallel to OPEC. The 
whems of OPEC resulted in a recent steady decline in oil prices 
where u·. S. oil producers operating frame work/progressive style 
prevented effective competition. Result: Huge lay-offs in the 
domestic o~l industry and ripple effects in other industries 
too num~rous to list, all of which continues to result in compound 
repercussion en the U.S. balance of trade and tax base. 

The functional relationship of a monopoly and majority oil 
imports is eas.ily corrollated. A monopoly in the production 
of something as insignificant to National Defense/Economic stability 
as a thumb tack is tolerable, but when there is a probability 
of monopolistic cause and effect type relationships in an item 
cri tica·l to the neart of U.S. functioning as crude oi 1 and telephone 
communications then independent and fail-safe provisioning must 
be implemented. 

A monopolistic environment is specifically detested by the 
FAR and is abhorbed in broader terms by the U.S. Constitution. 
If the U.S. Government determines that it is in her'""best interest 
to break-up a domestic monopoly whose profitability is tied 
directly to the U.S.'s profitability ~hen it logically follows 
that any probable situation of external (foreign) control must 
be eliminated. 

Irregardless of the high percentage of present oil imported 
or the time lapse since U.S. oil self-sufficiency, the goal 
should remain 100% self-sufficiency. Initiatives such as presented 
in this communique' in conjunctiop to overall higher proficencies 

are positive steps in rega1nin;J control to;;J ~lwze~~-

Fred E. Williams Jr.· 
(Contract Negotiator 
Tinker_ AFB, OK) 
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Fred E. Williams Jr. 
P.O. Box 94494 

Okla. City, Oklahoma 73143 

Subject: Economy/DOD Stability 

Honorable Don Nickles 
United States Senate 
Washington, D .. c. 20510: 

Dear Senator Nickles 

Attached is an observation and analysis that if further 

scrutinized and applied should provide a stimulus to Oklahoma's 

Economy and strengthen the National Defense posture. 

Sincerely, 

Fred E: Williams Jr. 
Contract Negotiator 
Tinker A.F.B., Ok. 



. ·. 

----~--------------------------~-----· 

At present a significant percentage of all crude oil b~sed 

products sold 1n the U.S. have toreign or1g1n, that also 1ncludes 

the crude oi 1 based requirements 'that are suosequentl Y sold 

to Dept. of Defense; that translates 1nto U.S. D.O.D. operations 
"' dependance on the stability and motivations of a secorid ~ountry. 

Therefore a provision should be developed where in_all U.S. 

D.d.D. cr~de oil based requirem~nts ·are p~rchased directly from 

select domestic suppliers. A seperate contract would then be 

let to refine the crude into the desired grades/products. 

This is a protection provision which will provide a secure 

source thereby el1minating all vulnerability in tne oil-energy 

area. Crude oil based products are too important to National 

Security to allow any negative procurement factors. 

The vulnerability experienced in the U.S. National Defense 

posture as a result of the 011 embargo of the mid 1970's is 

more than enough rational to establish a secure source. ,_ ~ . 

·.· ,t· •. 

Just as there are protection provisions, such that U.S. 

directed buys for other unique items necessary to National Defense. 

Those same kind of protection provisions can be made for crude. 

The protection provisions applicable to labor surplus areas 

also have a degree of applicabllty. 

The select U.S. sources preferrably in the Texas-Oklahoma 

oil producing areas would also be required to purchase directly 

or invest in U.S. controlled off. shore?explorations for new· 

sources. (The future re~li~ation of .n~w sources will reduce 

p~ocurement c6s~ even further) 
' . - . 

There is a legitimate probability that a long term committment 

by the u;s. Government to s~id select pro~ucers is incentive 

to foster a sale price wherein the refined prqduct price is 

6ompetltive with .the current market, 

Even if the initial price paid for U.S. crude dollar· per 

dollar is higher .than that paid for foreign oil, the ultimate 

cost to the U.S. Government will be lower relative'o balance 

ot trade, direct employment by Americans and che st1mulus of 

a oroad spectrum of associated and support businesses. 



The U.S. Air Transportation industry is a conglomerate that 

·has also experienced serious operat1onal impengaments due to 

:eratic fluctuations in oil prices and after being aware of·.this 

kind of program"are likely to de.velop their own domestic sources 

·to reach stability objectives similar to those proposed fo'r 

Department of Defense operations. 

Again, even though there is _relative stability in obtaining 

crude from foreign supplies a progressive/wise concern will :;+ :·._:·; · .. 

I·, 

.. 

• c 
l •• 1 ~ .. 
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July 23, 1987 

NEW JERSEY ADHESIVES, INC. 
Man11facturen of 

·ADHESIVES FOR ALL PURPOSES 

181 CENTRAL AVENUE • PASSAIC. N.J. 07055 

TELEPHONEC20tJ777-8t29 

Defense Acqui.sitiori Regulatory Council 
ATTN: Mr. Charles :w. Lloyd . 
c/6 OASD, Room 3C 841 
The Pentagon 
Washington, D. C. 20301 

Dear Mr. Lloyd 

As a minority businessperson, I am deeply concerned about the 
interim regulations published in May by the Defense Department. 
I believe that these regulations disregard the potential benefits 
minority businesses could receive from an incr~ase in subcontract 
awards. 

With the high percentage of minorities who are serving in the military, 
it would seem that minority businesspersons, many who1n like 1nyse~ 
are veterans, should be given an opportunity to share more in defense 
contracts. When I am invited to speak to black youths, I find it hard to 
answer their questions about the fairness and intentions of our 
government concerning blacks. ·Many of these youths go on and enlist 
in the military. 

Sincerely 

dw.J . 1{ Jtevj/ ,. 
,Cotuis A. West 
President 

LAW/lw 
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July 24, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
c/o OASD, Room 3C 841 
The Pentagon 
Washingotn, D.C. 20301 

Dear Mr. Lloyd: 

CORPORATE OFFICES: 
CARLTECH ASSOCIATES, INC. 
OVERLOOK CENTER • SUITE 301 
5457 lWIN KNOLLS ROAD 
COLUMBIA, MARYLAND 21045 
(301) 997-5155 

As a mobility-impaired businessperson, I am concerned about the Department 
of Defense interim regulations to implement PL 99-661, dated 4 May 1987. I 
believe that these regulations ignore potentiail benefits that small, 
disadvantaged businesses can receive from an increase in subcontract awards. 

Subcontracts give small, disadvantaged businesses a chance to participate in 
major Defense contracts that would otherwise be beyond their capacity·, ·and 
enable them to enter agreements with prime contractors who currently ignore 
our potential. Thus, subcontracting is a good way to develop small, 
disadvantaged businesses while fulfilling America's defense needs. 

I urge the Defense Department to include subcontracting as an integral part 
of the awards and procurement process • 

. SincCj ~ .t. Cai:l Uhrmacher, P .E.. · 
Chai!:man 



The Greater Cleveland 
·· "REGIONAL TRANSIT AUTHORITY 

615 Superior Avenue, N.W. 
Cleveland, Ohio 44113 
Phone(216)566-5100 

Defense Acquisition· Regulatory Council. 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) OARS 
c/o OASD {P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

July 24, 1987 

I am writing,to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% minority 
contracting goal. Although the regulations are a step in the right · 
direction, it appears that a number of important issues have been over-
1 ooked. 

First, the regulations contain no express provisions for sub
contracting. Second, the regulations do not provide for the participation 
of either historically Black colleges and universities or minority 
institutions. Third, it is unclear on what basis advance payments will 
be available to minority businesses in pursuit of the 5% goal. Finally, 
partial set-asides have been specifically prohibited despite their 
potential ability to facilitate minority business participation. If 
you are goin~· to do it, you've got to do it right. 

I urge the Department of Defense to address these issues quickly 
and thoroughly in the final regulations. 

Admi ni stra_tor 

GAA:wma 



INTEGRATED 

l
iELDOF 
ENGINEERING 
SERVICES 
AND 
TRAINING 
INC. 

8027LEESBURG PIKE, SUITE 414 
VIENNA, VIRGINIA 22180 (703) 821-9150 

31 July 1987 

Defense Regulatory Acquisition Council 
Mr. Charles w. Lloyd 
Executive Secretary, ODASD (P) OARS 
c/o OASC (P&L) (M&RS), Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

Reference: DAR Case 87-33 

Dear Mr. Lloyd: 

May I express my appreciation and support for the regula
tions developed by the Department of Defense to reach the 5% 
minority contracting goal. I do feel that a proposal rule should 
be developed, that in all contracts where price is a primary 
decision factor, a 10% preference differential be established for 
small disadvantaged businesses. As agreed, during a recent dis
cussion with one of the staff involved in drawing up the regula
tions, in general it is a good start in the right direction and a 
good base from which to start the implementation of the program. 
There are a few important points that have been left out, I am 
sure by accident, but they must be considered and included. They 
are: 

• Participation of Black Colleges, Universities and other 
minority institutions must be included 

• Do not prohibit the partial set-asides that contribute to 
small disadvantaged participation at DOD 

• There are_ no provisions for subcontracting·. 
. . 

. . 

• How will ;advanced payment be:. made avai.lable ·to small dis- · 
advantaged contractors pursuing pa*"t of the 5%? 

. . . 

• The interim "ruie of two" will discourage· a:ny small dis
advantaged business thinker.from offering innovative, new 
ideas to a potential sponsor. The:contracting officer 
may withdraw it·from the set'-aside:and put it in open 
competition. 



Automated 
Datatron 
Incorporated 

July 29 ,· 1987 

Mr. Charles W. Lloyd, Exec. Secretary 
Defense Acquisition Regulation Council 
Department of Defense, ODASD (P) OARS 
c/o OASD (P&L) (M&RS), RM. 3C841 
The Pentag~n, Washington, D.C~ 20301-3062 

Re: Public Law 99 -661·, Case 87-33 

Dear Mr. Lloyd: 

4318 Gallatin Street 
Hyattsville, Maryland 20781 
Telephone: 301-277-9575 

------------·-··· 

It will be a major task for the Department. of Defense 
to achieve a goal of awarding five percent ( 5%) of contract 
dollars to Small Disadvantaged Businesses during fiscal 
years 1987 through 1989. Fiscal year 1987 is almost over. 

Automated Datatron, Inc. (AD!) submits the following com
ments and recommendations to assist in formulating the final 
rule. Our position is that a minority set aside program is 
appropriate. If a contracting officer or requirements per
son determines that a particular SDB can fully satisfy the 
department's requirements, the contracting officer should 
have the authority to go directly with that small disadvant
aged business. 

The interim rule currently gives the contracting officer 
the authority to set aside acquisitions when the officer 
determines that two or more SOBs can be solicited. This 
interim rule, however, does not consider minority entrepre
neurs who may, in fact, be one of a kind. In such instan
ces, the contracting officer and the department • s SOB spe
cialist should have the authority to waive the rule of two. 

The Standard Industrial Classification (SIC) Code, in 
its prese.nt structure, wi 11 in hi bit DOD from achieving · its 
ultimate fiv~ percent contracting objective. SIC Code~ con
trol all aspects of the contra·cting author.i ty; thereby ~deter
mining size' :dollar amounts' :and who can a d cari no :o . cit 
certain contracts. 'The SIC ·Codes sho ot be pplifca le 
in this program. 
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12030 Sunrise Valley Drive, Suite 400 • Reston, VA 22091 • (703) 476-1660 

Mr. Charles Llo~d, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD(P) DARS 
c/o OASD (P&L} (M&RS) 
Room 3C841, The. Pentagon 
Washington, DC: 20301-3062 

Ref: . DAR Care 87-33 

Dear Sir: 

31 July 1987 

As a small non-disadvantaged business owner, I am deeply disturbed over 
DoD's, particularly the Navy's interpretation of Section 1207 of the DoD 
AuthorizationAct (PL-99-661), wherein to implement the 5% Small Disadvantaged 
Business (SDB) goal, small business set asides (SBSA) are being changed to SDB 
set-asides, thereby shutting out incumbent small businesses from bidding as 
prime. 

This is a dangerous precedent since it further erodes the country's small 
business base tn terms of both technical and managerial talent as well as its 
financial capabilities. As it is, with the delays in the award process; the 
combining of solicitations; the delays in payments from the Government and 
primes; the ~tensive use (and abuse) of sole-source 8(a) contracts; and other 
related Government actions, the small technically-oriented businesses are 
hurting badly .. 

A more practical solution, and one Congress is apparently trying to 
direct DoD t011!ard (see Para b(7), Section 846 of the proposed DoD 

.. -AuthorizatioaAct for 'FY88, attached), is to obtain the funds for the SDB 
program from large business' slice of the·pie, and leave the 20% SBSA amount 
intact. · ·one~way is by requiring all unrestricted RFP's to set-aside 5% for 
SDB s·upport. Another is to take ·a large unrestricted RFP and break out one or 
more small Sill. set-asides. I'm :sure there are other·· ways. which wi~l protec·t 
current SBSA '-s:. 

Other Locations: Atecandria, VA • Tidewater, VA • Newport, AI • Bloomington, IN • Summerville, SC 



SECTION 846 OF THE PROPOSED NATIONAL DEFENSE 
AUTHORIZATION ACT FOR FISCAL .YEAR 1988 
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1 (b) EFFECTIVE DATE.-Section 2324(e)(l)(K) of title 

2 10, United States Code, as a4ded by subsection (a), shall 

8 apply · to any contract entered into on or after October 1, 

4 1987. 

5 SEC. 846. REQUIREMENT FOR SUBSTANTIAL PROGRESS ON MI· 

6 NORITY AND SMALL BUSINESS CONTRACT 

7 AWARDS. 

(a) REQUIREMENT FOR SUBSTANTIAL PROGRESS.

The Secretary of Defense shall ensure that substantial 

progress is made in increasing awards of Department of De

ll fense contracts to section 1207(a) entities. 

8 

9 

10 

12 (b) REGULATIONS.-The Secretary shall carry out the 

13 requirement of subsection (a) through the issuance of regula-

14 tions. which do the following: 

15 (1) Provide guidance to contracting officers for 

16 making advance payments under section 2307 of title 

17 10, ·United States Code, to section 1207(a) entities. 

18 (2) Establish procedures or guidance for contract-

19 ing officers to-

20 (A) set goals which Department of Defense 

· 21 pl'im:e contractors ·should· meet in a warding sub-

22 contracts, including su~contracts , to minority-

23 owned media, to section ·l207(a) entities, with a 

24 minimum goal of 5 percent for each contractor ·. 

25 which is required to submit a subcontracting plan 

e DR 1748 PCB 
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under section 8(d)(4)(B) of the Small Business Act 

(15 U.S.C. 637(d)(4)(B)); and 

(B) provide incentives for such . pnme con

tractors to increase subcontractor a wards to sec-

tion 1207(a) entities. 

(3) Require contracting officers to emphasize . 

7 awards to section 1207(a) entities in all industry cate-

8 

9 

10 

gones, including those .. categories m which section 

1207(a) entities have not traditionally dominated. 

(4) Provide guidance to Department of Defense 

11 personnel on the relationship among the following 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

programs: 

(A) The program implementing section 1207 · 

of the Department of Defense Authorization Act, 

1987 (Public Law 99-661; 100 Stat. 3973). 

(B) The program established under section 

S(a) of the Small Business Act (15 U.S.C. 

637(a)). 

(C) The. sm~ll business set-aside program es
tablished under section 15(a) of· the Small Busi~ 

ness Act (15 U.S.C. 644(a)).· 

(5) Require that a business which represents itseH 

as ,a section· 1207(a) entity ;in seeking a Department of 

Defense contract maintain such status at the time of 

contract award. 

eRR 1748 PCS 
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(6) With respect to a Department of Defense pro

curement for which there· is a reasonable likelihood 

that the procurement will be set _ aside for section 

1207(a) entities, require to the maximum extent practi

cable that the procurement be des_jgnated as such a 

set-aside before the solicitation for the procurement is 

issued. 

(7) Establish policies and procedures which will 

ensure that there shall be no reduction in the number 

or dollar value of contracts awarded under the program 

established under section 8(a) of the Small Business 

Act and under the small business set-aside program es

tablished under section 15(a) of the Small Business Act 

in order to meet the goal of section 1207 of the De

partment of Defense Authorization Act, 1987. 

(8) Implement section 1207 of the Department of 

Defense Authorization Act, 1987, in a manner which 

shall not alter the procurement process under the pro

gram established under section 8(a) of the Small Busi

ness Act. 
0. 

(9) Require that one factor used in ~valuating the 

performance of contracting officers shall be the ~ility 

of the officer to increase contrac't awards to section 

1207(a) entities. 

eHR 17.S PCS 
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(10) Allow a contract with a section 1207(a) 

entity to be awarded at a price not e!._ceeding fair_ 

· market cost by more than 10 percent, regardless of. the 

method of procurement used in awarding the contract. 

(11) Provide for partial set-asides for .~ection 

1207 (a) entities. 

(12) Establish a procedure for awarding a· contract 

to a section 1207(a) entity, without providing for full 

and ·open competitive procedures, in circumstances 

where a market survey and Commerce Business Daily 

sources sought· notice resulted in the identification of 

<!_nly one responsible section 1207(a) entity. 

(13) Provide for increased technical assistance to 

section 1207(a) entities. 
~ 

(14) Require that a concern may not be awarded 

a• contract under 'Section 1207 of the Department of 

Defense Authorization Act, 1987, unless the concern 

agrees to comply with the requirements of section 

15(o)(1) of the Small Business .Act. 

20 '·J (c) DEFINITION OF SECTION 1207(a) ENTITIES.-For 

21 purposes of this section, the term "section 1207(a) entities" . 

22· means the small business coneerns. historically Black col-

23 l~es and universities .. and minority institutions described in 

24 section 1207(a) of the Department of Defense Authorization 

25 Act, 1987 (Public Law 99-661; 100 Stat. 3973). 

eHR 11.S PCS 



[J/JlnJ.l OFFICE 
SERVICES 
INC. 

July 24, 1987 

Defense Acquistion Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
C/O OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

COMPLETE LINE OF OFFICE SUPPLIES, 

OFFICE FURNITURE AND DESIGN SERVICES 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 
5% minority contracting goal. Although the regulations are 
a step in the right direction, it appears that a number of 
important issues have been overlooked. 

First, the regulation contain no express provisions for 
subcontracting. Second, the regulations do not provide 
for the participation of either historically Black colleges 
and universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. Finally, partial 
setasides have been specifically prohibited despite their 
potential .. ability to facilitate minority.business participation. 

I urg~ the Department 6f Def~nse to address these issues 
quickly and thoroughly. in the final regulations. 

'-4 A n . vv; f{l ufo-t)tr" · 
,~h~~. McClary :. : 

JWM:dg · 

2920 GREENMOUNT AVENUE • BALTIMORE. MARYLAND 21218 • (301) 338-2920 



[J/JlnJ.l 

July 24, 1987 

OFFICE 
SERVICES 
INC. 

Defense Acquistion Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
C/O OASD, Room 3C.841 
The Pentagon 
Washington, DC 20301 

Dear Mr. Lloyd: 

COMPLETE LINE OF OFFICE SUPPLIES, 

OFFICE FURNITURE AND DESIGN SERVICES 

As a minority business person, I am deeply concerned about the 
interim regulations published in May by the Defense Department. 
I believe that these regulations disregard the potential benefits 
minority businesses could receive from ·an increase in subcon.tract 
awards. 

Subcontracts give minority businesses a chance to participate 
in Defense contracts that would otherwise be beyond their ca
pacity, and enable them to enter agreements with prime contractors 
that currently ignore our potential. Thus, subcontracting is a 
good way to develop minority businesses while fulfilling America's 
defense needs. 

I u1rge the Defense Department to make subcontracting an integral 
part of the awards and procurement process. 

Sincerely, 

lA;,;1vt1 {A/i ~7· · Oo~~ w. McCI>iry . 

. JWM:dg · : 

2920 GREENMOUNT AVENUE • BALTIMORE, MARYLAND 21218 • (301) 338·2920 



28 July 1987 

Defense Acquisition Regulatory Council 
Attention: Mr. Charles Lloyd 

Executive Secretary 
ODASD(P) DARS 
c/o OASD (P&L) (M&RS) 

Room 3C841, The Pentagon 
Washington, DC 20301-3062 

Dear Sir: 

P.O. BOX 1658 
SUITE 333 
501 CHURCH STREET, N.E. 
VIENNA, VA 22180-1658 
(703) 255-5508 

Re: Action Needed To Reverse DOD's Erroneous and Harmful Implementation 
Section 1207, 1987 DOD Authorization Act, PL 99-661 

Contrary to the intent of the Congress, the DOD, particularly the Navy 
Department, has implemented the subject legislation in a manner which is 
damaging to many small business firms. Unremedied, the potential effect 
on those firms is disastrous. 

Specifically, the DOD is addressing the goal of awarding 5% of its contract 
dollars to small disadvantaged businesses (SDB) by taking those dollars 
from other small businesses. By deduction, it was the clear intent of the 
Congress that any SDB contract dollars are to be set aside from contract 
dollars otherwise available to large businesses. 

Paragraph (b)(7), Section 846 of the proposed National Defense Authorization 
Act for Fiscal Year 1988 reaffirms the Congress' intent that the SDB program 
implementation not work to the detr-iment of other small businesses. 

We urge you and the Council to support the legislation in question and to · 
aggressively pursue all available remedies to correct the damage done thus 
far to ·small businesses. 

;;g;lC~ 
Richard C. Foote 
President 

RCF:hvt 

Financial and Administrative Management Consultants to Small Business 
- Founded 1975 -



··tftCLOUD AND ASSOCIATES, INC. 
44 STEL TON ROAD, SUITE 105 

PISCATAWAY, N.J. 08854 
(201) 752-0010 

• Alma McCloud Evans 
President 

July 28, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% 
minority con.tracting goal. Although the regulations are a step 
in the right direction, it appears that a number of important 
issues have been overlooked. 

First, the regulations contain no express provisions for sub
contracting~ Second, the regulations do not provide for the 
participation of either historically Black colleges and univer
sities or minority institutions. Third, it is unclear on what 
basis advance payment and financial assistance will be available 
to minority businesses in pursuit of the 5% goal. Finally, 
partial set--asides have been specifically prohibited despite 
their potential ability to facilitate minority business partici
pation. 

I urge the Department of Defense. to address these issues. quickly 
and thoroughly in the final regulations. 

AME/adw 

cc: Senator Bill Bradley 
Senator Frank Lautenberg 

Sincerely, 
. . . 

(2£~) IJLFCtozu/. 2~4(~ 
Alma McCloud E~a~s~ Ph.D. 
Preside.nt 



rlenoUJ INc. T Wholesale Pharmaceuticals 

July 28, 1987 · 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD, Room 3C 841 
The Pentagon 
Washington, D. C. 20301 

Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% 
minority contracting goal. Although the regulations are a step in 
the right direction, it appears that a number of important issues 
have been overlooked. 

First, the regulations contain no express prov1s1on for subcontracting. 
Second, the regulations do not provide for the participation of 
either historically black colleges and universities or minority 
insitutions. Third, it is unclear on what basis advance payments will 
be available to minority businesses in pursuit of the 5% goal. Finally, 
partial set-asid~s have been specifically prohibited despite their 
potential ability to facilitate minority business participation. 

Many companies like ourselves count on DOD business and DOD contractors, 
but without unambigious wording in the regulations not allowing for 
loopholes, minority businesses will not receive an opportunity for 
the much needed 5% set-aside. 

RENOW, INC., is a small minority, woman owned and operated Pharmaceutical 
Wholesaler and we would be extremely interested in the 5% set-aside. 

I urge the Department of Defense to address these issues quickly and 
thoroughly in·the final· regulation~. ; · 

· Sincerely, 

(C ~(<-~ct {r). . ;~ t. 
/) . ~ 

Oswald W. HoffleH. ·.' 
Secretary/Treasurer 

OWH/rc 

5847 Poplar Hall Drive, Suite 103 • Norfolk, Virginia 23502 • Telephone (804) 466-8008 



THIRD DISTRICT, ARKANSAS 

HOME ADDRESS: 
HARRISON, ARKANSAS 

WASHINGTON ADDRESS: 
2207 RAYBURN BUILDING 

WASHINGTON, DC 205 15 
PHONE: 225-4301 

QCongrtss of tbt ltnittb 6tatts 
J}ouse of 1\eprtsentatibel 

llalbin~tton, m~ 20515· 

July 28, 1987 

Mr. Thurston S. Fox 
Office Manager 
Hardy Construction Company, Inc. 
P.O. Box 5856 
Pine Bluff, Arkansas 71611 

Dear Mr. Fox: 

PUBLIC WOHK.:i ANU 
TRANSPORTATION 

IUICCIIIIIIITTIII: 

AVIAnON-RANKING MEMIIEII 
WAllA RESOURCES 
SURFAC£ TRANSPORTAnON 

VETERANS' AFFAIR$-
RANKING MEMBER 

. IUICOIIMimlt: 

. HOSI'ITALS AND HEALTH CARE
RANKING MEMBEII 

. CO.-..PENSAnON. ftlNSION AND 
INSURANCE 

. HOUSING AND MEMORIAL AFFAIRS 

. SELECT COMMITTEE ON AGING 

IUKOIAiffTII: 

HOUSING AND CONSUMER 
INTERESTs-AANitiNG MEMIIEII 

Thank you very much for your recent letter expressing your 
opposition to the "Rule of Two" interim regu-lations implementing 
Section 1207 the National Defense Authorization Act for fiscal year 
1987. 

Mr. Fox, I share your basic opposition to this interim rule. 
Since the Department of Defense is currently accepting comments on 
this issue, you can be sure that I will make your view known to the 
proper Defense Department officials. All comments received by DOD 
by the August 3, 1987 closing date will be considered in formulating a 
final rule. 

Again, thank you for contacting me about this matter of mutual 
concern. 

With kind regards, 

.. JPH:sw 
bee: Mr. Charles W. Lloyd' (re: 
enclosur~ 

Sincerely, 

JOHN PAUL. HAMMERSCHMIDT 
Member of Congress 

DAR Case 87-33·) tl' 



Hf}rdy .. Construction Company, Inc. 
GEN·ERAL CONTRACTORS 

The Honorable John Paul Hammerschmidt 
P. 0. Box 1624 
Fort Smith, AR 72901 

Dear Congressman, 

July 22, 1987 

JUL 2? 1981 

As a concerned member of America's Construction Industry, I must express to you 
my opposition of the "Interim Rule" - "Rule of Two" which affects the small 
disadvantaged business. 

First let me say that if you are going to give away 10 percent, go ahead, but do 
it above board, let the American People know and be prepared to answer to the 
American Public. 

As I have previously stated (regarding the unionization of the Construction 
Industry), this action serves no useful function and will only result in: 

a. increased cost of construction and/or service 
b. downgrade the quality of construction 
c. a non-reduced budget. 

As a member of the most competitibe industry (all work we have is through direct 
bidding), I welcome any and all competition, but for God's Sake, don't penalize 
me by 10 p~rcent going in~ You are driving legitimate competition out and winding 
up with fly by night (for the most part) incompetent, and give me something 
contractors which ar~ incapable of preparing .a bid and performing the required 
work. 

I implore you to be more concerned for the "good of America" and:less concerned 
for special interest groups and giving away ~onies. 

Items which concern me even more are: 
a. Rule of Two is not necessary, nor authorized by Congress. 
b. A smaller "Rule of Two" used in Small Business Set-Asid.es resulted in 

80% of defense construction contract action·being set aside in 1984. 

HOME OFFICE: P.O. BOX 5856 e PINE BLUFF, ARK. e 71611 e 535-5504 
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July 22, 1987 

Representative Hammerschmidt 
Page two 

In closing, I must say that I kn~w· some SDBs which are legitimate and while they 
will ac~ept the special favors, are not relying on it. For these, i~ makes no. 
difference. 

I would appreciate your taking time from your busy schedule (as I have) to advise 
me of your stand. on this matter_. 

TSF:cww 

cc-AGC 

Yours very truly, 

Thurs~on S. Fox, 
Office Manager 

-:-· 



GENERAL RAILROAD EQUIPMENT AND SERVICES, INC. PO BOX 159. EAST ST.LOUIS, ILLINOIS 62202 (618)271-1866 

July 28, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
cjo OASD, Room 3C 841 
The Pentagon 
Washington, D.C. 20301 

RE: Interim Rule to implement Section 1207 of PL 99-661 

Dear Mr. Lloyd: 

As a minority businessperson, I am deeply concerned about the 
interim regulations published in May by the Defense Department. I 
believe that these regulations disregard the potential benefits 
minority businesses could receive :~from 1. the SBA 8(a) program, 
and 2. an increase in subcontract awards. 

The SOB program, as it is currently configured, will adversely 
impact the SBA 8(a) program by enabling the CO's to withdraw 
requirements from the 8(a) program and designating them under the 
SOB program. 

Subcontracts give minority businesses a chance to participate in 
Defense contracts that would otherwise be beyond their capacity, 
and enable them to enter agreements with prime contractors that 
currently ignore our potential. Thus, subcontracting is a good 
way to develop. minority businesses while fulfilling Americal·s·
defense'needs. 

l urge. the Defense Department to 1. institute safeguards tha·t will 
insure that the S(a) program is ·not adversely impacted. by the SDB 
set-aside program, and 2. make·subcontracting an integral part:of 
the awards and procurement process. 

Sincerely, 

onne E. Thompson 
ce President, Marketing 

YET:bb 

Divisions : Railcar Division• 3600 Missouri Avenue• Alorton.llltno1s 62207 • Structural and Plate· East Conal Rood· Marseilles. Illinois 61341 

· .. · .. ..:c.. 



DYNAMIC PROGRAMS, INC. 
18 CHEVERLY ROAD 
LAWRENCEVILLE, N.J. 08648 
(609) 882-4222 



3349-C HAMILTON BLVD., S. E. • ATLANTA. GEORGIA 30354 • (4041 766-4183 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
c/o OASD, Room 3C '841 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd: 

- ---~ ...... 

As a minority businessperson, I am deeply concerned about the 
interim regulations published in May by the Defense Department. 
I believe that these regulations disregard the potential benefits 
minority businesses could receive. from an increase··in subc9ntract 
awards. 

-Subcontracts give minority businesses a chance to participate 1n 
Defense contracts that would otherwise be beyond their capacity, 
and enable them to enter agreements with prime contractors that 
currently ignore our potential. Thus, subcontracting is a good_ 
way to develop minority businesses while fulfilling America's 
defense needs. 

I urge the Qefense Oepartment to make subcontracting an integral· 
part.of the ·awards and procurement process. 

Sincer-ely, 

C.j-.62~/ 
f~ . . · 



Westco 
Automated Systems & Sales, Inc. 

Spring Street • Suite #400 • . Silver Spring, Maryland 20910 

July 27,.1987 

Defense Acqui'sition Regulatory Council 
Attn: Mr.· Charles W. L 1 oyd . 
Executive .Secretary~ ODASO (P) OARS 
c/o OASD ,(P&L) (M&RS) 
Room 3C 841 
The Pentagon · 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

• (301) 495-1500 

I am writing to express my concern about the interim regulations that the 
Department of Defense has developed to implement the 5% minority contracting 
goal. Although the regulations are a step in the right direction, it appears 
that a number of important issues have been overlooked. 

First, the regulations contain no express provisions for subcontracting. 
Subcontracts give minority businesses a chance to participate in Defense 
contracts which would otherwise be beyond our capacity and enable us to enter 
agreements with prime contractors who currently ignore our potential. Thus, 
subcontracting is a good way to develop minority businesses while fulfilling 
America's defense needs. 

Secondly, the regulations. do not provide for the participation of either 
historically Black colleges and universities or minority institutions. Thirdly, 
it is unclear on what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. Finally, partial set-aside have been 
specifically prohibited despite their potential ability to facilitate minority 
bus4ness:participation. 

1 urge the Defense Department to make subcontracting a·nd the other issues 
integral :~arts of the final regulations. 

CAW/jdb 

cc: Rep. John Conyers, Jr. 
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July 29, 1987 

Defense Acq~isition Regul~tory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD(P)/DARS 
c/o OUSD(A) Mail Room 
Room 3D139, The Pentagon 
Washington, D. C. 20301-3062 

American Congress on Surveying & Mapping 
American Consulting Engineers Council 
American Institute of Architects 
American Society of Civil Engineers 
ARTBA Planning & Design Division 
National Society of Professional Engineers 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

On July 1, 1987 the Defense Acquisition Regulatory Council published a 
otice in the Federal Register inviting public comment by August 3, 1987 on 
n interim rule requiring that contracting officers set aside acquisitions 

for exclusive competition among small disadvantage business (SDB) concerns 
whenever the contracting officer determines that offers can be anticipated 
from two or more SDB concerns and that the contract award price will not 
exceed fair_market price by more than 10 percent. The goal of the interim 
rule is to award 5 percent of contract dollars to SDBs. 

The Committee on Federal Procurement of Architectural/Engineering Services 
(COFPAES) represents the six professional architectural, engineering and 
surveying (A/E) societies listed above. The purpose of our Committee is to 
promote sound Federal A/E procurement practices. These societies represent 
the vast majority of America's practicing architects, engineers and 

· ·surveyors. 

We support the concept that small disad-vantaged business (SDB) concerns 
sh6uld receive an· equitabl~ share. of Federal cohtracts. We believe this 
does occur in the. field~of :A/E procurement. Furthermore, we believe it 
occurs not t~rough any ~peoial ~ricing advantages ~iven to ·A/Es who are 
designated SDBs. To th~-c~edit :of the_small and di~advantaged A/E firms 
who are successful in the Eederal.arena, they compete for contracts on the 
same terms as an~ othe~~A/S firm, on the basis of thei~ skill and ability. 

For the last four fiscal years SDB A/E. firms r~cei ved a·bout 1 O% of the 
actions and about 9% of· the contract dollars, twice the goal of the 
proposed rule. The latest Department of Defense figures are as follows: 



NELLO L. TEEA COMPANY 
-~·· 
~-~ . 

1'1 Subsidiary or Koppers Company, Inc. 

7/10/87 

Department of Defense_ 
Mr. Charles W. Lloyd 
Executive Secretary, ODASD (OARS) 
c/o OASB (PNL) (M&RS), Room 30841 
Pentagon 
Washington, DC 30201-3062 

Dear Mr. Lloyd: 

OFFICE TEL: (919) 682-6191 • TELEX: 57-9446 

RE: POD Federal AcQuisition Regulation 
Volume 52, ~ 84; Federal Register 

I would I Ike to reiterate the concern expressed by Mr. Gregg Ward of the 
National Construction Industry Counci I (NCIC) concerning the new DODefence 
Federal Acquisition Regulation. 

I, too, ~Dderstand the pressures that government offices come under relating to .. 
smal I, disadvantaged business (SOB) support; however, I cannot support the 
acceptance of this regulation as it stands. 

The construction industry as a whole, and this company In particular have made 
many efforts to support, encourage, tutor and assist SOB's. The industry does 
have a good track record of compl lance with guidelines and I encourage your 
office to insure that a careful assessment is made of the impact of this 
interim rule and any final regulations that may be written before allowing 
such a regulation to be passed "carte-blanche" without opportunity for 
opposition or rebuttal. Please convey my feel tngs on·the matter to whomever 
else you feel may be able to have an-impact on review and final decisions. 

Attached is a copy of the NC I C I etter to OMB out I I n.i ng several concerns and' 
questions. I ·encourage you to review :these In making your assessment. 

. ~. . 

Respectfully you~s~ · 

?JI,;itV(tu~. 
Mtchae.l W. Powell 
Manager Engineering/Marketing 

FOUNDED 1909 
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NATIONAL CONSTRUCTION INDUSTRY COUNCIL 
1919 Pennsylvania Avenue; N.W. • Suite 850 • Washington. D.C. 20006 • (202) 887-1494 

SPECIAL NO'riCE 

TO: 1\11 Delegates 

FROM: Gregg Ward '6N· 
RE: New.DODefense Acquisition Regulation 

DATE: June 4, 1987 

On June 1, 1987 the Department of Defense inaugurated new procedures 
relating to the solicitation of construction bids for the next three 
fiscal years. The new rule (being implemented on an interim basis) 
will in many cases have the effect of foreclosing bid submissions 
from firms which are not defined as being small, disadvantaged 
businesses. In general, if DOD is aware of two such firms in the 
area (known as the rule of two), DOD contracting officers are directed 
to set-aside the entire project for the small, disadvantaged business 
community (SOB's). Only bids from SOB firms will then be solicited. 

ease review the attached NCIC letter recently sent to the Office 
Management and Budget for more specific information. The regula

tion is on page 16263 of the May 4, 1987 Federal Re~iiter. We en
courage you to read it and convey your feelings about it to the De
partment of Defense, OMB, the White House and your Congressional 
delegation as soon as possible. 

I 

-..... _ .... ---~- ..................... ,. .... -....,-~.....,~,·-~·-:az· 



,. 

NATIONAL CONSTRUC1,10N INDUSTI{Y ·cOUNCIL 

1919 Pennsylvania Avenue, N.W. • Suite 850 • Washington, D.C. 20006 • (202) 887-1494 

June 3, 1987 

Mr. Wayne Arney 
Associate Director 
Office of Management and Budget 
Washington, D.c.· 20503 

Dear Wayne: 

Re: DOD Federal Acquisition Regulation 
Volume 52, No._ 84; Federal Register 

Thank you for taking the time to meet with our delegation from 
the National Construction Industry Council (NCIC). As you can 
tell, we are very concerned over the practical impact of DOD's 
new interim acquisition regulation on the construction industry. 
If our interpretation of the proposal is correct, the 90 per cent 
of construction companies in the U.S. which are by definition 
considered small businesses, will be precluded from even bidding 
DOD-related projects for the next three fiscal years. Simply 
stated, that prospect is unacceptable. 

we· understand and appreciate the pressure the Department of 
Defense is responding to. Nonetheless, we believe the Department 
has misconstrued the legislative history related to 99-661 in this 
regard, and as a consequence,·has produced a flawed proposa~. 

While the respective views of NCIC's members differ on the issue 
of small, disadvantaged set-aside percentages and less than free 
and open market competition, there. is unanimity within the Council 
in opposition to the interim rule. We plan to make that position 
very clea~_fn the eg~uing weeks. 

We do" not discount that DOD had the best intentions in adva_ncing 
the proposal. The contracting office was clearly responding .to 
what it believes·was both a congressjonal mandate and a diredtiv~ 
fro~ the Under Secretary's office. -But the fact remairts that ,th~ 
new procedures'will literally put hundreds"of small business~en 
out of business in ;the near term. 

I 
I 



Hr. Way Ht! i\L·uey 
• Associate Director 

June 3, 198.7 
Page 2 

The Council believes the following concerns/questions need .to be 
addressed: 

1. Is DOD aware that this "rule of two" will effectively 
foreclose all biddirig opportunities ·from firms which 
are not disadvantageq? 

2. Does n6t the "rule of two" in the constiuction industry 
become an exclusionary 100 per cent rule for disadvant~ged 
firms over the next three fiscal years? 

3. Has not the construction industry exceeded the 5 per cent 
threshold, cited in the regulation as the goal to be 
achieved, for years? 

4. Why is the construction industry -- the very industry 
currently in compliance -- the only· industry covered by 
the interim rule? Is aerospace affected?. Research and 
development? High technology contractors? If not, why 
not? 

5. Was an economic impact statement conducted? If not, why 
not? If one was compiled, what is the projected impact 
on small business organizations in the construction in
dustry? 

6. Why were no public conunents received prior to the im
plementation of the interim rule? Why an interim rtile 
in the first instance? Has the Administrative Procedures 
Act been violated? 

7. Did the DOD acquisition regulation get OMB clearance? 
If not, why not? Has Director Miller been briefed on 
the subject at 1all? In short, has anyone in this Admin
istration othev than DOD personnel reviewed the proposal? 

In short, NCIC believes this regulation has been very poorly 
conceived, that normal administrative procedures have been clearly 
circumvented, and that other'defense industries are receiving 
preferential treatment at the expense of the construction industry. 
We ~nt·end to raise these concerns inunediately with the appropriate 
Members and staff of the Armed s:ervices,. Small Business and 
Government Operations Committees·, other high-ranking officials· 
within the A~~inistration, the trade and general:press, -and well 
as with DOD officials directly. · 

/ 



• • 
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June 3,. 1987 
Page 3 

We genuinely believe, Wayne, that this is a fundamentally flawed 
rule which will have (intended or otherwise) .a devastating affect. 
We hope OMB is in a position to, at least, convey the nature of 
our concern to the proper persons and, where possible, lend sub
stantive support. 

Thanks once again for your time and consideration. 

Sincerely, 

Gr?:!i:!:1 
Executive. Director 

GW:bs 

cc: Joe Hughes 
Jack Curtin 
Dave Johnston 
Jim Noble 

I 
J 



July 27, 1987 
RJo-87-423CEO 

Defense Acquisition Regulatory Council 
Attention: Mr. Charles W~ Lloyd 

Executive Secretary 
ODASD( P) DARS 
cjo OASD(P&L)(M&RS) 
Room 3C841 The Pentagon 
washington, D. c. 20301-3052 

Dear Mr. Lloyd: 

RJO Enterprises, Inc. (RJO) is a minority small business firm participating 
in the u. s. Small Business Adrodnistration's section 8(a) program. Through 
the 8(a) program, RJO has performed and is performing on numerous 
Department of Defense contracts. As the chief executive officer of RJO, I 
am very concerned with the Interim Rule implementing P.L. 99-661 and 
establishing the Small Disadvantaged Business (SOB) set-aside program. 

While it is noted in the Supplementary Information section of the Federal 
Register notice (52 Federal Register No. 85, p. 16263) that the Interim 
Rule "addresses achievement of the [5 percent MBE] goal as it pertains to 
SOB concerns, RJO, as an 8(a) DoD contractor, is deeply concerned that the 
SOB set-aside program has the strong potential to have a severe negative 
impact on the 8(a) program by reducing the number of DoD awards through the 
8(a) program. While it may appear that the Interim Rule creates an 
additional minority small business set-aside program, RJO is concerned, as 
are many other 8(a) firms, that the implementation of the Interim Rule will 
result in the transfer of potential DoD procurements from the 8(a) program 

· to the SOB set-aside program, since the Interim Rule establishes a first 
priority for the SDB set-asides. In that approximately two-thirds of all 
8 (a) requirements are satisfied through the ·Department of Defense, it is 
our firm belief that 8(a) business within the DoD will disappear in the 
favor of pro~trements directed to the SDB set-aside program. 

' ' ' 

.. ·As the Interim Ifu1e presently provides,' a(a) certified firms, many of whom· 
w:ill not have the financial capacity to reasonably compete against more 
~stablished 8(a) firms, will be forced·out of economic :necessity to fully 

, . compete for DoD business, previously in the 8(-a) program~ and now under ·the 
SOB set-aside. While there a·re .competitive features to the 8 (a) program in 
the fo.rm of "technical shoot-oUts", these competitions are between firms of 
~pproximately the same level· of capabil~ty. The.SDB set-aside program does 
riot provide for this same qualification~ · · 

4550 Forbes Boulevard 
Lanham, MD 20706 
(301) 731-3600 



Mr. Charles w. Lloyd 
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Further, under the Interim ~le ,. the contracting officer is given. sole 
discretion and responsibility. for determdning whether any particular DoD 
procurement should be part of the SDB set-aside prog~am. This is the case 
even where· multiple responsible 8(a) firms express an interest in having an 
acquisitio~· placed in the 8(a) program. The activity ~mall and 
Disadvantaged· Business Utilization (SADBU) representatives have· no input 
into the· contracting. officer's decision on whether the particular 
procurement. should be placed in the 8(a) or SDB set-aside program. 
Fu~ther, in the-absence of language to the contrary, it would appear that 
acquisitions properly identified for the 8(a) program by the activity SADBU 
would be mandated by the Interim Rule to be shifted to the SDB set-aside 
program . and require full technical and cost competition, rather than 
technical competition among competing 8(a) firms. 

The Interim Rule also does not provide for partial SDB set-asides. At a 
time when "contract aggregation" (aggregating services contracting 
acquisitions by two-letter function) is on the increase, the fact the 
partial set-asides are not permitted under the SDB set-aside program will 
result in exclusions from the SDB program of certain requirements which 
many SDB and 8(a) firms are technically and financially capable of 
performing. The lack of partial set-asides in larger or omnibus contracts 
will discourage SDB participation in the set-aside program. 

The Interim Rule permi ts.~very broad latitude in terms of who can protest or 
challenge a contract award under the SDB set-aside. At present, protests 
of all types of contract awards are frequently used as delaying tactics for 
a variety of reasons and serve in many cases only to delay the normal 
procurement process. In addition, under the Interim Rule, the fact that 
the SBA can create additional delay, by not promptly determining the SDB 
status of a firm, will add considerable time to the procurement process, a 
feature that is not prevalent under the 8(a) contracting method. 

Further, the DoD Interim Rule contains no provision encouraging the award 
of SDB contracts under P .L. 99-661. While the contracting officer is 
"directed" to reserve a particular procurement for the SDB set-aside 
p~ogram when he determines that competition can be expected between two or 
more SDB concerns and at an award price not to exce~ fair market price by 
more than 10 ·percent, the contracting officer has no "incentive" to make 
this dete~nation. · · 

Because of:these concerns, RJO would_make the following· recommendations for 
changes toithe:soB set-aside program under ~e Interim Rule: 

. . . 

1. ·. Any final : rule - ·_should ·explicitly provide ·that_ 8 (a) contracts are 
counted toWard the five percent goal. · 

; . .· . : . . . 

2. · No reductions should be made in. the number of cont:racts or the dollar 
value of contracts awarded:under the 8(a) program or the SDB set-aside 
program. 



Mr. ~rles w. Lloyd 
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3. The determination of whether a particular procurement is directed to 
the 8(a) program or the SDB set-aside program should be made by both 
the contracting officer and the SADBU, who should be an integral party 
in= the SDB set-aside:process. · 

4. Partial set-asides dl. rected to the SDB · program on large : or omnibus · 
contracts should be expressly permitted to increase SOB participation 
in the SDB set-aside program. · 

5. SDB set-aside. protests· or challenges should be restricted to qualified 
SOB offerors and the contracting officer, .with certain penalties 
assessed for frivolous protests. 

6. The contracting offi~er's job performance appraisal should include an 
evaluation of satisfactory progress toward the five perc~nt MBE goal. 

These recommendations, if made a part of the SDB set-aside program and 
aggressively implemented, will increase the likelihood of success toward 
meeting the DoD minority goal and promote minority business participation 
in the DoD contracting arena. 

·~~·~ 
Chief Executive Officer 



Mr. Charles W. Lloyd 
Secretary 
ODSAD ( P} OARS 
c/o OASD (P&L} (M&RS) 
Room 3C841 The Pentagon 
Washington, DC 20301-3082 

·Dear Mr. Lloyd: 

July. 24, 1987 

IRA SNELL, JR .. 
4906 TEN MILLS ROAD 
COLUMBIA, MD 21044 

As an employee of a disadvantaged business, I am very concerned with 
the Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition 
to Improve DoD Minority Contracting. 

Sincerely, 



CONCEPTUAL ENGINEERING ASSOCI TES. INC. 
5600 HELMSDALE LANE 

ALEXANDRIA, VIRGINIA 22310 

Defense Acquisi t.ion Regulator>- Corm:1~ssion 

26 ~ 1987 

ATTN: I'.ir. Char 1es \·;. L.Loy·d, E:-..>::c~ut i \'t--':.' Secret<.: t P; DAF~.S 

c:/o OASD ( P&L} ( l'1&.RS l Room :JC84l ~ The Pentago · 

(703) 971-G987 

h'ashin,gton, DC 20301-3062 CITE: OARS 87-33 

GentJ.emen: 

The L'1ay :3, 1.987 Federal Heg:ist.er in,·i ted ccmrnen~ .. s c;ri U·1f: DPpart .. ment n:t 
Defense program to impru\-c· uti lizat:i.on of Sma . .l.l, D~i_sad.\·Emt..aged Bu:::>ine:::::::; it: 

DoD acquisj t .. ion by·· Au,gust :3, 1987. 

Conceptual Engineering As:=;oc·iates lS a Hispanic-.:\meric:an employee-:-ohned 
small business· locat .. ed in Virginia. 1

·"
1e haYe appl i.ed for SBA 8 {a; 

certification. \ve are acti ,-ely pursuing business under the SDB prograJn at .. 
this time: \.'i tJ1 our goal being to "become a f\illy productive and profitable 
corporation in t.he near term. 

We at Conceptual Engineering Associates appl.::·tud the prc1gram and its 
requirements. The strong and positive direction to all levelE of the DeL> 
should go far in enforcing the socio-economic objective:::. cf the progr:::~.111.. 

These obje(.:.·.ti ves, long the goals of the Congress, have not been achieved. in 
the past for a variet:,- of reasuns, not the leas·t of ~,·hich is the inability 
of SDB' s ·to c·;mpete ,,:ith the larger, more established corporations. 
Further, SDB's have been increasingly excluded from competition as 
acqui si Lion have been combined for "economy of scale", "mul t. i -:,-ear 
procurement", et:.t~:. Ii' .i.l is indeed the purp<.;se of the L. S. Cove:::·nment tc 
inc-rease the o\·er<·:tll indusLrial base and to improve the availability cf 
third- and fourth-tier subc:.ontractors, the c:urrent i..r;.i tiative \~·.i.ll promote 
those goals. 

Further, as an emergent SDB, Conceptual Engineering /\.ssociates '.·:ould h<::r.-e 
an additional means of competing in the DoD contracting arena prior to 
approval of our 8(a,l application. \·/e are not scared to compete. \\\:; are 
competent, talented professionals in .the demanding field of DoD Conunand, 
Control,· and Conununi.cations engin.eer:t"f1g. \ve believe, hoh't::Yer, that 
competi t.i \·-e opportw1i ties for emergent companies are not a::-; numerous as 
\-i'Ould be· the. case t .. :i th full implementation of the procedures outlined in 
the Federal Register. ' 

We are including 
consideration. 

SW:!t~ ffi#-
Wells B. Dot:,~ 
President 

hi th this letter soine propo~ed chang:es for your 



Mr. Charles W. Lloyd 
Secretary 
ODSAD (P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

Ju.ly 24, 1987 

HOYT R. DAVIS 
P.O. BOX 795 
MCLEAN," VA 22101 

As an employee of a disadvantaged business, I am very concerned with 
the Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition 
to improve DoD Minority Contracting. 

Sincerely, 

encl. 



INTEGRATED SYSTEMS ANALYSTS, INC. 
July 27,19U7 

Serial: 87- M-0182 

Honorable Charles.w. Lloyd 

Secretary 

ODASD (P) DARS 

cfo OASD (P&L) (M&RS) 

Room 3C841 The Pentag-on 

Washington, D.C. 20301 

Dear Mr. Lloyd: 

As a senior line manager of a disadvantaged business, I 

am very concerned with the Interim Rule developed by the 

Department of Defense implementing Public Law 99-661. 

The Coalition to Improved DOD Minority Contracting has 

prepared a number of changes to the Interim Rule which 

should assist the DOD in achieving the desired goal. I 

strongly support these changes. 

Sincerely, 

Operations Center I·lanage.r 

Enclosure 

ASG:stj 

COPY TO: Honorable Caspar Weinberger 

Honorable Gus Savage 

Honorable James Abdnor 

Honorable Stan Parris 

Merrifield Executive Center 
8220 Lee Highway 
Fai rl~tx, VA 22031 

703-641-9155 

~::<lji-' 
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'· 

Mr. Charles W. Lloyd 
Secretary 
ODSAD (P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, DC 20301-3082 

Dear Mr. Lloyd: 

July 24, 1987 

. MARTHA HO~JARD 
91 t40UNT HAR~10NY ROAD 
OWING, ~10 20736 . 

As an employee of a disadvantaged business, I am very concerned with 
the Interim Rule implementing Public Law 99-661 . 

... I strongly support the attached recommended changes of the Coalition 
to Improve DoD Minority Contracting. 

Sincerely, 

~~~ 



Mr. Charles W. Lloyd 
Secretary 
ODSAD ( P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, DC 20301-3082 

Dear Mr. Lloyd: 

July 24, 1987 

SALOME B.· OWU 
6445 FRANCONIA COURT 
SPRINGFIELD, VA 22150 

As an employee of a disadvantaged business, I am very concerned with 
the Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition 
to Improve DoD Minority Contracting. 

Sincerely, 



POSITION PAPER 

COMMENTS ON INTERIM RULE IMPLEMENTING PUBLIC LAW. 99-661 

DATE: July 14, 1987· 

FROM: COALITION TO IMPROVE DOD MINORITY CONTRACTING 

The timely response by the Department of Defense (DoD) 

in implementing Section 1207 of Public Law 99-661,. (P.L. 99-661), 

the National Defense Authorization Act for Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4, 

1987 Federal Reaister can provide additional opportunity to the 

minority community in the pursuit of defense procurements. 

In reading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this 

legislation was that the minority community would realize five 

percent C?%) Qf the.defense procurement dollars through.~overnment _ 

procurement with qualified minority business enterprises, 

histoJ:~cally Black colleges and universities and other minority 

insti tuti·ons. The legislation recognizes that. there is no· 

economic parity ~etween the minority and majority populations, and 

attempts to close this ·gap by provid1ng an opportunity for· the 

minority_community to participate more equitably in the economic 

distribution through defense procurement. 
. ; 

The Department of Defense implementation of th'e 

legislation, while timely, does appear to lack the necessary 

aggressiveness and emphasis to· reasonably expect that the 5% goal 



will be achieved. In fact, the implementation relies heavily on 

the provisions of 15 U.S.C. 637 ~ seq, the Small Business Act, to 

the detriment. Qf the realization of the goal. 

seven _(7) specific areas which would significantly 

enhance the probabil~ty of attaining the goal, within the 

framework of the legislation, are set forth below. An Executive 

Summary which provides a brief overview of these proposed actions, 

is attached. 

Substantive Programmatic Improvements (Transition Plan Related) 

1. 2he proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section 8(a) Program because 

Certified S(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to 

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR 219.502-?,~). In order to 

preserve the 8(a) opportunities, it is necessary that some 

hierarchal decision process be utilized since the regulations as 

presently written-possess the potential to severely restrict the 

opportunities £or newly established or smaller S(a) firms. 

The proposed regulations ~stablish the.first ·priority of 

the. total_SDB set-aside ·in the set-aside program order of 
. . . 

precedence (Section 219. 504) . : At the ·same t_ime, Section 

219.502-72(b)(2) :requires the contracting officer to make an SOB 

set-aside ~etermination when multiple responsible S(a) firms 

express an interest in having an acquisition placed in the S(a) 



. ~ ._ . ' 

program. Under these proposed regulations, small S(a) firms not 

yet firmly established would be forced to compete before they are 

ready. Additionally, .acquisitions properly identified for the 

S(a) program by the activity SADBU would then require a full 

technical and cost competition,. rather than a technical 

competition among the competing S(a) firms followed by SBA 

fin~cial and management assistance to the successful S(a) winner 

of the technical competition. 

To remedy this- situation, the· regulationi:f'·'l:litr\J·uru·· s·tate-

that S(a) firms would receive first consideration for direct 8(al 

contracts, or a technical competition would be conducted when two 

(2) or more responsible S(a) firms express an interest in an 

acquisition, for all appropriate procurements below a certain 

threshold value. This would be similar to the threshold presently 

established for the small business set-aside -program in DFARS 

19.501. Specific and different thresholds (e.g. all appropriate 

acquisitions less than $2M) could be establis~ed by industry 

qroups, i.e., manufacturing, construction, professional services, 

nonprofessional services. 

2'" The DoD Interim Rule does not adequately address the 
. . .. 

degree.of sUbcontracting which a $mall DisaQvantaged Business 

(SDB,) will .be permitted to pursue under ·SDB set-aside procurement.· 

'l'hi.s cteates the potential for a signif:icant portion .of the· 

revenues earmarked for the :minority commUnity to end~up in 

business of the majority community. This has been demonstrated 

under the existing small business set-aside program where large 



business frequently plays a major role· in determining the outcome 

of small business procurements, and takes a significant portion of 

the dollars intended for the small business community. Many small. 

businesses in the· defense industry· reali_ze that unless ·they have a 

large business subcontractor when bidding a small business set-

aside, that their.bid is for_nought. This has been the central 

issue in many of the protests which are heard by the regional 

offices of the Small Business Administration (SBA) and the Office 

of Bearings and Appeals. This aspect o£ implementation of Section 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SDB set-aside, 

unless the subcontract is to a qualified Minority Business 

Enterprise (MBE), in which case the degree of subcontracting 

permitted would be considerably more liberal. This approach would 

both ensure that the bulk of the dollars would go to the segment 

of the marketplace for whom it was intended, yet would permit a 

SDB the opportunity to seek additional needed capability to ensure 

successful performance of a procurement effort. It would further 

promote the strengthening of minority businesses through 

coopera-tive efforts of the.firms in the minority·community. 

3... The P.oD ·implementation defines SDBs by· r·eferencing 
' . 

Section S(d). of 1s: u.s.c. ·This section invokes ·the size standards 
. . . . . . . 

as established for, each industry by the SBA. . The dollar volume of 

. revenue represented by the DoD 5% ·qoal, if achieved, would 

· quadruple the current level of performance of minority businesses 

in:the defense marketplace. With SBA size standards as a limiting 



factor, it may ~e difficult for the DoD to find sufficient numbers 

of qualified minority business enterprises to meet this dollar 

volume, especially since the size of many of the MBEs in the 

defense industry has been unrealistically inflated by revenues 

from subcontract=& from the SBA via the section· 8(a) Program. 

·These MBEs have historic~lly faced considerable difficulty after 

leaving the S(a) business development program because of limited 

access to traditional financial 'institutions and bias within the 

marketplace. As a result, many of these firms have not survived 

aa minority businesses ·after leaving the support of the 8(a) 

Program. To create a larger source of qualified SOBs and to offer 

a source of market access to MBEs who have left the 8(a) Program, 

it is recommended that revenues of the MBEs which were obtained 

via the 8(a) Program, not be considered in determining the size of 

these firms when competing under.~the SOB set-aside program. Such 

an action would not constitute a novel approach to addressing this 

issue. In fact, it has been proposed in a bill before the 

U.S. House of Representatives, H.R. 1807, addressing the 8(a) 

Program participation. Further, the SBA has the authority to take 

such action within the framework of 13 CFR 121.2 .and 13 CFR 

124.112(8)(2)~ Alternatively, as. the in~ent of .this leg_islation 

is neither to.redis~ribut~.procur~ment dollars among small 

businesses nor to lower the amount of procurement dollars .among 
. : . . . . 

small ~usinesses, the size·- stand~rds~ for ·"disadvantaged business" 
. . ~ . . . . 

under this legislation could be redefined; such that if there are 

two or more disadvantaged businesses capable of performing the 

work, it could be set-aside. This would establish the preference 



that the procurements set-aside should come from the unrestricted,· 

rather than the small business marketplace. (See the attached 

legal authority for the action proposed.) 

Crucial Procedural Improvements 

4. The DoD Interim Rule effectively eliminates, from 

the SDB set-aside determination process, the most-knowledgeable 

and efficient resource that the DoD possesses for assisting in 

making these determinations. While the DoD policy statement 

assigns significant responsibilities to various Small and 

Disadvantaged Business Utilization (SADBU) representatives (~, 

DoD Director, Associate Directors, and Small Business Specialists) 

for implementation, technical assistance, and outreach programs 

associated with P.L. 99-661, the authority that should accompany 

these responsibilities is nonexistent in DoD's procedures. The 

procedures in DFAR 19.505, which deal with adj.~dicating rejections 

of set-aside recommendations between contracting officers and 

SADBU's, have been made inapplicable to the SDB set-aside program 

by DFAR 19.506. Thi~undercutting of SADBU authority is further 

demonstrated in the DoD policy statement, ~her~· it is recommended 

that the contracting. officer util-iz~ acquisition history, 

solicitation mailing: lists, the Commerce Busin~ss Daily, or DoD 

technical teams (a new and undefined term) to find two capable SDB 

sources. The exclusion-of the SADBU represent~tive from this· 

process is highly suspect, especially since the SADBU 

representative would be the most likely person to have, in one 



§§ 204 1 205 1 206 1 219 and 252)]. Therefore~ we recommend that 

some measure of the contracting officer's performance include an 

evaluation of satisfactory progress towards the 5% goal._ 

7. Small disadvantaged businesses should not be 

excluded from participation in the program simply because they 

cannot perform the entire scope of the requirements. Contracting 

officers should be encouraged to consider partial SDBs set-asides 

where there are SDBs capable of performing discrete portions of 

ominous or other large contracts. This would avoid the obvious 

result that no SDBs will be sufficiently large or qualified to 

perform some of.the more complex Defense contracts. It is well 

within the spirit of DFAR 19.502-31 the purpose of which is to 

protect SDBs from unsurpati()n,_ of their,., .. contracts by large 

businesses. This position is consistent with the intent~ since 

allowing SDBs to perform portions of contracts encourages, rather 

than discourages 1 greater SDB participation. 

Taken as a package, these recommended changes are 

intended to substantially heighten the probability of realizing 

the DoD Minority Goal and to take a first step toward promoting a 

higher, level of minority business participation in government. 

contra:cting as a whole~ 



EXECUTIVE SUMMARY 

POSITION PAPER of the COALITION TO IMPROVE MINORITY CONTRACTING 

·Seven (7) specific areas would.siqnificantly enhance the 
mandated DoD Minority Contracting Goal Program of Section 1207 of 
P.L. 99-661. . 

Substantive Programmatic Improvements (Transition Plan) 

1) The Interim Rule does not give special ·consideration 
to firms qualified under the SBA Section S(a) Program -- the · 
effect of the implementation of P.L. 99-661 would be to dilute the 
impact of Section S(a). To prevent such an occurrence, a 
decision-making process should be implemented to guide the 
contracting officer toward a fair distribution of appropriate 
contracts. 

2) Subcontracting should be limited to 25% (unless the 
subcontract is to a qualified MBE utilizing a " Mentor" concept] 
to ensure that the bulk of the dollars reach the minority 
community, as intended. 

3) MBEs which have "graduated" from the S(a) Program 
should be encouraged to participate in the DoD Goal Program, by a 
regulatory change that no portion of the gross receipts or 
employment of a business concern awarded pursuant to Section 8(a) 
shall be included in determining the size of those firms under the 
SDB set-aside program (See H.R. 1807, Section 7) or some other 
appropriate increase in the size standards, solely for the DoD 
Program. 

Crucial Procedural Improvements 

4) .The Small and Disadvantaged Business Utilization 
(SADBU) representatives should be an integral party in the SDB 
set-aside process and the appeal rights in DFAR 19.505 should 
apply to the SDB ~et-aside program~ 

5) SOB= set-aside protests should be .re·stricted tQ: 
qualified SDB off~rors, with penalties assessed for frivolous 
protests. 

6) Some measure of the .contracting officer's job: : 
performance should include an evaluation of satisfactory progress 
towards the 5% goal. 

7) Implementation of P.L. 99-661 should include the 
award of portions of contracts to SOBs to increase SOB 
participation in Defense contracts. 



NATIONAL 
ASSOCIATION 
OF 
MINORITY 
PETROLEUM 

·DEALERS 

. IN THE DEPARTME~T OF DEFENSE 

DEFENSE ACQUISIT~ON REGULATORY COUNCIL 

Submitted by: 

COMMENTS ON INTERIM RULE 
IN DAR CASE NO. 87-33 

National Associ~tio~ of 
Minority Petroleum. ·Dealers, Inc. 

1633 Sixteenth Str~et,:N.W. 
Washington, --D.C. 20009 



By establishing a department-level entity capable of mon~toring 

the progress of, and results achieved by, procurement units, the 

integrity of the Settion 1a01 ~rogram can be maintained, and DoD 

should be able to assure that no business sector having· responsi-

ble SDB concerns would remain underutilized with respect to the 

dollar va·lue of contract actions under Section 1207 •. 

U n e q u i v o c a l l y , u t i l i z a t i on o f t h e " r u l e· o f t w o , " a s .d e f i n e d 

in section 219.502-72 of the interim· rule, will have an adverse 

impact on minority-owned oil companies desiring to participate in 

the Section 1207 program. Particularly among acquisitions centered 

on geographical commercial market areas (CMAs>- such as DFSC's 

ground fuels program- a number of responsible SDBs virtually will 

be denied access to the Section 1207 program, solely for reason 

that they are located in CMAs having no other SDBs to trigger the 

. "rule of two." 

Particularly egregious, we believe, is the variation of the 

so-called "non-manufacturer rule" embodied in section 252.219-7006 

of the interim rule. While, for the most part, the requirement that 

SDB offerors furnish products manufactured or produced by small 

disadvantaged business concerns is a commen~able objective, it is 

simply unworkable in the oil.industry~ Not only is there a: dearth 
. ~ . . 

of minority-owned petroleum refine~s, ~ut also the~e refin~ries 

are not l6cated ~ithin the C~As of ~those minorit~ oil companies 
. . . : 

which wou;ld represent th·e bulk of p~ospective_ part.icipants in the 

Section 1107 program. Unlesi an exiept~on is grant~d fo~ SDB 
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petroleum suppliers, minority-ow~ed oil companies will be locked 

out of the Section 1207 program.: 

NAMPO takes exception to using SOB set-asides only where the 

entire amount of an individua.l acquisition is to be set aside 

<section 219.502-3 of the interi~ rule). Petrole~m contracting 

involves relativ~ly large volumes which ~an easily be split, 

normally without detrimental impact on supply c~~ts or margins. 

Ctearly, splitting items would assuage non-SOB ~etroleum dealers 

who might otherwise view the program as detrimental or unfair. 

In passing, NAMPO questions the extent to which decisions 

to make SOB set-asides should be solely within the d1scretion of 

contracting officers. 

As possibly one of several options, NAMPO suggests that the 

interests of its membership would better be served through use of 

a 10 percent preference differ.ential under sealed bid competitive 

acquisitions, as suggested in your alternative methods, 52 F.R. 

16289, May 4, 1987. Conceivably, offerors would be notified of 

the possibility of a 50/50 split on items wherein an SOB offeror 

comes within the 10 percent limitation. Additionally, annualized 

ceilings might be placed on volumes awarded to individual SOB oil 

firms, thus assuring br6ader_availability of the.Section 1207 

program's ben~fits. 

-~gain, other optidns might arise ' . in the course of the con-

tinuihg dialogue on these rules. Simply stated,.it tis kAMPD's 
. . 

position that the int~rim r~le, as written, wilt:etfectively 

deny access to the Section 1207 program to most:soB petroleum 

-3-



firms, nationwide. 

Finally, NAMPD is unalterably opposed to.the suggested increased 

reliance on the section 8(a) program to meet:the 5 percent SOB goa~. 

As currently implemented, with its non-manufacturer rule and blatant

ly inadequate Interagency Agreement, the Small Business Administra-

tion's section .B<a> program for minority-owned petrol~um firms is 

ludicrous. 

NAMPD appreciates this opportunity to comment in this signifi-

cant rulemaking proceeding. 

Dated: August 3, 1987. 

/.:J;e;;i{).u[j£f~ 
~b~rt 0. Welch 

-4-
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~..-..... 

ulius E. Mensah 
General Counsel 

; ·. 
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The National Association of Minority Petroleum Dealers, Inc. 

<NAMPD), is a trade association established to promote the 

business welfare of petroleum distribution firms owned by racial 

and ethnic minority group members across the country. 

Among its constituency are a number of companies which pro

vide, or have provided, petroleum p~oducts to agencies of the 

fe~eral gov~rnment under both competitive and section 8(a) 

contracting procedures, specifically through the coordinating 

function of the Defense Fuel Supply Center, Defense Logistics 

Agency. 

NAMPD welcomes this opportunity to comment on the interim 

rule (52 F.R. 16263) implementing Section 1207 of P.L. 99-661, 

National Defense Authorization Act of 1987. 

At the outset, it is NAMPD's considered opinion that, to the 

extent feasible, the 5 percent goal be achieved through equitable 

distribution of contracting opportunities throughout DoD. For 

example, minimal 5 percent goals should be assigned each of the 

four areas of procurement, research and development, military 

construction, and operation and maintenance. Likewise, parity should 

be encouraged among "specialized" procurement units, such as Defense 

~uel ·supply tenter, Defense General Supply Center, and Defense 

Personnel Stipport .center. Assuming -~orne basic procurement unit~ 

a c t u a l l y e x c e e d: t h e i r i n d i v i d u a l 5 'p e r ·cent go a l s i n a g i v en f i ~ c a l 

Year, the excess s h o u l d not_ be f i g u red i n DoD • s over a lt 5 percent 

goal, where goals of other procurement unit~ remain largely unmet. 



912 MOntebello Circle 
Chesapeake, VA. 23320 

Mr. Charles W. Lloyd 
Secretary 
ODASD (p) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

· 24 July 1987 

As an employee of a small disadvataged business I urge your 
adoption of the attached changes in Interim Rule, implementing 
Public Law 99-661, proposed by the Coalition to Improve DoD 
Minority Contracting. 

Sincerely, 

~L5>-.~<t~££/ 
~- Kevin B. McCleskey 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 

·The Pentagon 3E880 
Washington, D.C. · 20301 

Honorable James Abdnor 
Administrator 
·small Business Administration 
·1441 L Street, .N.W. 
Washington~ D.C. 20515 

Honorable Gus Savage 
U.S. House of Representatives 
Room 1121 Longworth Building 
Washington, 'o.c. 20515 

Honorable Norman:sisisky 
426 Canon Bldg 
Washington, D.C. :. 20515 

Coalition ·to Improve DoD !o{ino~ity Contracting 
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POSITION PAPER 

COMMENTS ON INTERIM RULE IMPLEMENTING PUBLIC LAW 99-661 

DATE: July 14, 1987 

FROM: COALITION TO IMPROVE DOD MINORITY CONTRACTING 

The timely response by the Department of Defense (DoD) 

in implementing ·sec~ion 1207 of Public Law 99-661, (P.L. 99-661), 

the National Defense Authorization Act for Fiscal Year 1987, is 

commendable. The proposed regulations as set forth in the May 4, 

1987 Federal Register can provide additional opportunity to the 

minority community in tpe pursuit of defense procurements. 

In reading the legislation as set forth in Section 1207, 

it is clear that the intent of Congress in passing this 

legislation was that the minority community would realize five 

percent (5%) of the defense procurement dollars through government 

procurement with qualified minority business enterprises, 

historically Black colleges and universities and other minority 

institutions. The legislation rec·ognizes that there is no 

economic _parity b~tween the minor~ty and majority population~, and 

attem~ts· to close· this gap by. providing ~n ·opportunity forth~ 

minority community to participate mo~e equitably-in the economic 

distribution throtigh defense procureme~t. 

The Department of Defense implementation of the 

legislation, while timely; does appear to lack the nepessa~y 
•, •••••••• • -· .... •• •• • • ... • • • •• 0 • • •••• 

aggressiveness ~n~ empha~is to re~~o~ably expect that the 5% g6al 



will be achieved. In fact, the implementation relies heavily on 

the provisions of 15 U.S.C. 637 et ·seq, the Small Business Act, to 

the detriment of the realization of the goal. 

Seven (7) specific areas which would significantly 

~nhance the probability of attaining the goal, within the 

:framework of" the legislation, are set forth below. An Executive 

Summary which provides a brief overview of t.hese proposed actions, 

is attached. 

Substantive Programmatic Improvements (Transition Plan Related) 

1. The proposed implementation of P.L. 99-661 could 

hinder the objectives of the Section 8(a~ Program because 

Certified 8(a) business could be forced to compete for set-asides 

before they have gained the financial capability to be able to 

reasonably compete against more established firms. See 52 Fed. 

Reg. 16266 (to be modified at 48 CFR 219.502-72). In order to 

preserve the 8(a) opportunities, it is necessary that some 

hierarchal decision process be utilized since the regulations as 

·presently written possess the potential to severely restrict the 

opportunities for newly established or smaller 8(a)_ firms. 

Th~. proposed regulations establish the first pri·ority of 

_the total SOB set-aside in the set-aside program order of. 

precedence (S~ction 219.504). At the same titne, Section 

:219.502-72 (b) (2) requires the cont·racting officer to make an SOB 

set-aside de~ermin~tion .when multiple .responsible 8(.a) firms 
... : ·.; .... 

express. an interest in .:·having an acquisition placed "in the a (a) 
: . ~ . - ·. 0 .... ,,. ·. ~ .. ·: .. 
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program. Under. these.proposed regulation~, ~mall 8(a) firms n6t 

yet firmly established would be forced to compete before they are 

ready. Additionally, acquisitions properly identified·for the 

8(a) program by the ·activity SADBU would then require a· full 

technical and cost competition, rather than a technical 

competition among the· competing 8(a) firms ·followed by SBA 

financial and management assistance to the successful 8(a) winner 

of the technical competition. 

To remedy thi.s situat.i.Dn,. the regulations should state 

that 8(a) firms would receive first consideration for direct 8(a) 

contracts, or a technical competition would be conducted when two 

(2) or more responsible 8(a).firms express an interest in an 

acquisition, for all appropriate procurements below a certain 

threshold value. This would be similar to the threshold presently 

established for the small business set-aside program in DFARS 

19.501. Specific and different thresholds (e.g. all appropriate 

acquisitions less than $2M) could be established by industry 

groups, i.e., manufacturing, construction, professional services, 

nonprofessional services. 

2. . The Qo.D .·Interim Rule does not adequately address the 

degree· of. subcontract~ng which a Small. Disadvantaged. Busines·s 

·(SDB) will.be permitted to pursue under SOB set-aside procurement. 

·.This creates the. pot·e~tial for a· significant portion 'of the 

r:evenues earmarked for the minority community to end up in 

business of the majority community. This has been demonstrated 

under the existing small business set-aside program ~here large 
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,· 

busine.ss· frequently plays a major role in determining the outcome 

of small business procurements, and takes a significant portion of 

the dollars intended for the small business community. Many small 

businesses in the defense industry realize that unless they have a 

large business subcontractor when bidding a small business set-

aside, that their bid is for nought. This has been the central 

issue ·in.many of the protests which are heard by the regional 

offices of the Small Business Administration (SBA) and the Office 

of Hearings and Appea-1.6.. This aspect of implementation of Section 

1207 could be substantially strengthened by severely curtailing 

the degree of subcontracting (less than 25%) for a SOB set-aside, 

unless the subcontract is to. a qualified Minority Business 

Enterpr{se (MBE), in which case the degree of subcontracting 

permitted would be considerably more liberal. This approach would 

both ensure that the bulk of the dollars would go to the segment 

of the marketplace for whom it was intended, yet would permit a 

SOB the opportunity to seek additional needed capability to ensure 

successful performance of a procurement effort. It would further 

promote the strengthening of minority businesses t~rough 

_cooperative efforts of the firms in the minority community . 

. ....,. 

3. The DoD implementation defi~es SOBs by referencing 

Section ·a(d). of lS·U.S.C. This section invokes the size standards 

as establ.ished for each industry by the SBA. The dollar volume of 

revenue r~presertted by the DoD 5% goal, if achieved, would 

quadruple the current level of performance of minority businesses 

in the defense marketplace. With SBA size standards as a limiting 
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factor, it may be difficult for the DoD to find sufficient numbers 

of qualified minority business enterprises to meet this dollar 

volume, especially since the size:of many of the MBEs in the 

defense industry has· been unrealistically inflated by revenues 

from subcontracts from the SBA via the section 8(a) Program. 

These MBEs have historically faced considerable difficulty after 

leaving the 8(a) business development program because of limited 

access to traditional financial institutions and bias within the 

marketplace. As a res.ult, many of these--~ms have not survived 

as minority businesses aft~r leaving the support of the 8(a) 

Program. To create a larger source of qualified SOBs and to offer 

a source of market access to MBEs who have left the 8(a) Program, 

it is recommended that revenues of the MBEs which were obtained 

via the 8(a) Program, not, .. be considered in determining the size of 

these firms when competing under the SOB set-aside program. Such 

an action would not constitute a novel approach to addressing this 

issue. In fact, it has been proposed in a bill before the 

U.S. House of Representatives, H.R. 1807, addressing the 8(a) 

Program participation. Further, the SBA has the authority to take 

· s.uch action wi.thin the framework of 13 CFR 121. 2 and 13 CFR 

12:4.112(a)(2) ... Alternatively, as. the intent of :this legislation 

~-is; neither to redistribute procurement dollars among small 
.. 

businesses nor to lower the amount_of procurement dollars among 

srn·all businesses, the size standards; for "disadv~ntaged· business" 

under this legislati-on: could be redefined such that if there are 

two or more disadvantaged businesses capable of performing the 

work, it could be set-aside. This would establish the preference 

-5-



that the procurements set-aside should come from the unrestricted, 

rather than the small business marketplace. (See the attached 

legal authority for the action proposed.) 

Crucial Procedural Improve~ent~ 

4. The DoD Interim Rule effectively eliminates, from 

the SOB set-aside determination process, the most knowledgeable 

and efficient resource that the DoD possesses for assisting in 

making these determinations.. While the DoD policy statement 

assigns significant-responsibilities to various Small and 

Disadvantaged Business Utilization (SADBU) representatives (i.e., 

DoD Director, Associate Directors, and Small Business Specialists) 

for implementation, technical assistance, and outreach programs 

associated with P.L. 99-66i, the authority that should accompany 

these responsibilities is nonexistent in DoD's procedures. The 

procedures in DFAR 19.505, which deal with adjudicating rejections 

of set-aside recommendations between contracting officers and 

SADBU's, have b~en made inapplicable to the SDB set-aside program 

by DFAR·l9.506. This Undercutting of SADBU authority is further 

.. demonstrat;ed in: the .DoD policy: statement,· where it is recommended 
; ·. . . 

that tne c9ntracting officer utilize· acquis~tion :history, 
. . . 

solicitation mail.ing lists, the Commerce Bus-iness baiiy,. or DoD 

technical teams (a new·and undefined term) to find two capable SOB 

sources. The exclusion;of the SADBU representative from ·this 

process is highly suspect, especially since the SADBU 

representative would be the most likely person to have, in one 

-6-



location, more information on SDB companies and capabilities than 

any of the sources listed in the policy. It. is specifically 

recommended that the SADBU be. identified as an integral party in 

the SDB set-~~ide process and that, as a minimum, the appeal 

rights in OFARS 19.505 be made applic.able to the SOB set··- aside 

program. The·ooo should, in order to show vigorous support for 

this Congression.ally mandated program, consider providing more 
' ~.~ 

stringent and higher visibility appeal rights that will assist in 

meeting program goals.· 

5. The DoD Interim Rule permits very broad latitude in 

terms of who can challenge (protest) a contract award under a SOB 

set-aside. Protests have frequently been used within the SOB set-

aside program as delaying tactics in awarding contracts to allow 

for bridging contracts, contract extensions, etc. Many protests 

have not been well founded, and only serve to delay or perturb the 

normal procurement process. It is recommended that interested 

parties under the SOB set-aside be restricted to qualified SOB 

offerors, and that some consideration be given to imposing 

penal ties for protests which ·are ul.timately determined to have 

been f.rivolous. in nature. 

6. , Th~ DoD Interim Rule contains no provisions .for 

encouraging t~e ~ward of SOB contr~cts under P.L. 99-661. (See 

Interim Rule, 52, Fed. Reg. 16263 (to be codified at 48 CFR 

-7-



§§ 204, 205. 206, 219 and 252)). Therefore, we recommend that 

some measure-of the c6ntracting officer's performance include an 

evaluation of satisfactory progress towards the 5% goal . 

.. 
7. ~mall disadvantaged busiriesses should not be· 

excluded fr0111 particip·ation in the program simply because .they 

cannot perform the entire·scope of the requirements. Contracting 

officers should-be encouraged to consider partial SOBs set-asides 

where there are SDBs~~apable of performing discrete portions of 

ominous or other large contracts. This would avoid the obvious 

result that no SDBs will be sufficiently large or qualified to 

perform some of the more complex Defense contracts. It is well 

within the spirit of DFAR 19.502-3, the purpose of which is to 

protect SDBs from unsurpation of their contracts by large 

businesses. This position is consistent with the intent, since 

allowing SDBs to perform portions of contracts encourages, rather 

than discourages, greater SDB participation. 

Taken as a package, these recommended changes are 

·-· intended to substantially··- heighten the· '·probability of realizing 

the DoD Minority Goal and.to take a first step toward promoting a 

higher level o,f .. ~inori ~y businese participation in governmen.t 

contracting as a. whole.: 

-a-
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. TRENT LOTT 1::U: JUL 2 3 AM 8: 4 I 

5TH DISTRICT, MISSISSIPPI 
~r r~cE or 

THl SECHE T,\HY Gf DLFENSE. REPUBLICAN WHIP 

H. ANDERSON, JR. 
CHIEF OF STAFF 

Qeongress of tbe 1Hniteb ~tates 
j!}ouse of l\epresent.atibes 

Masbington, llQC 20515 ·· 

July 20, 1.987 

Horiorable Caspar W. Weinberger 
Secretary 
Ue par tmen t of Defense 
The Pentagon 
Jashineton, D.C. 20301 

Dear Hr. Secretary: 

2 185 RAYBURN BUILDING 

WASHINGTON, DC 20515 

1.02-225-5772 

DISTRICT OFFICES: 

GULFPORT, MS 39501 
601-864-7670 

HATTIESBURG, MS 39401 
601-582-3246 

PASCAGOULA. MS 39567 
601-762-6435 

I w a n ted t o w r i t e t o yo u i n b e ha l f o f i\il r . J • 0 . Co ll i n s , a 
prominent constituent of mine who is president of one of the 
principal construction companies in Biloxi, Mississippi. 

Enclosed is correspondence that I have received which 
details ti1e nature of the problem. I would sincerely appreciate 
your looking in to this situation and doing ever yt hi ng that you 
possibly can to be of assistance in the matter. Additionally, I 
would welcome a report on your findings as soon as possible. 

Again, I greatly appreciate your time and careful attention 
to this matter for me. I look forward to your reply, and with 
kind regards and very best wishes, I am 

TL:sbh 

Enclosure: 

13025 



~------J. 0. Collins Contractor, Inc.-------

CHARLES F. COLLINS 
SECRETAPV 

July 13, 1987 

Honorable Trent Lott, M.C. 

gLnual Conhactou 

J. 0 COLLINS 
PRESIDENT 

2400 Rayburn House Office Building 
Washington, D.C. 20515 

RE: DOD Federal Acquisition Regulation 
Volume 52, No. 84; Federal Register 

Dear Congressman Lott: 

.. DANIEL G COLLINS 
VICE PRESIDENT 

On June 1, 1987, the Department of Defense inaugurated new procedures 
relating to the solicitation of construction bids for the next three 
years. The new rule (being implemented on an interim basis) will in 
many cases have the effect of foreclosing bid submissions from firms 
which are not defined as small, .disadvantaged businesses. 

As a member of the construction community in an area very dependent 
upon federally funded construction projects, I am very opposed to this 
procedure as I feel it is highly discriminatory. I urge your support 
in having this regulation rescinded as I am sure you will agree that 
it will have a negative impact upon the American free enterprise system. 

Sincerely, 

J. 0. COLLINS CONTRACTGR, INC. 

Jo~ 
J. 0 •. Collins 
President 

h 

- -..., • ...,......,_ .. ~"""" •nr.-n~''' • ~ -.n,,,r.. "'' f""""''Vt •.•.c; "1()~,,. f.-;n1, '"174 C\, • 11 ------------



THE CONGRESSIONAL AND EXECUTIVE BRANCH 
COMMITMENT TO THE SET ASIDE PROGRAM REMAINS 
UNWAVERING SINCE THE GREAT DEPRESS~9N ____ __ 

A~. The Small Business Act Requires 
That DOD Keep Set Asides Intact 

The Small Business Act declares that the small business 

community is vital to this Nation's security and well-being: 

Such security and well-being cannot be 
realized unless the actual and potential 
capacity of small business is encouraged 
and developed. It is the declared 
policy of the Congress that the Government 
should aid, counsel, assist, and protect, 
insofar as is possible, the interests of 
small-business concerns in order to 
preserve free competitive enterprise, to 
insure that a fair proportion of-the 
total purchases and contracts or subcon
tracts for property and services for the 
Government (including but not limited to 
contracts or subcontracts for mainte
nance, repair, and construction) be 
placed with small-business enterprises, 
to insure -that a fair proportion of the 
total sales of Government property be 
made to such-enterprises, and to main
tain and stren,then the over-all economy 
of the Nation. . 

The Act further declares, as amended by .section 921 of the 

1987 Authorization Act: 

1 

[S]ma11-business concerns ... shall 
receive any award or contract or any 
part thereof, and be awarded any con
tract for the sale Government property, 
as to which it is determined by the 
[Small Business] Administration and the 
contracting procurement or disposal 
agency (1) to be in the interest of 
maintaining or mobilizing the Nation's 

.15 U.S.C. § 63l(a). 

B-1 



~-A·'-''-~- S.".~9ANES 
MARYLAND 

ttnited ~tates ~mate 
,..~f!l'''lr -:-,;-

Ttl[ S£tr.i'aiiY Df L'ifEtwS£ 

Caspar w. Weinberger · 
Secretary· 
Department of Defense 
The-Pentagon 

WASHINGTON, DC 20510 

July 15, 1987 

washington, D.C. 20301-1155 

Dear Secretary Weinberger: 

Enclosed is a representative sample of correspondence I have 
received from several constituents regarding the interim rule 
recently implemented by the Department of Defense on June 1, 1987 
which would affect the ability of small businesses to compete for 
Defense contracts over the next three years. The letters raise 

. some serious concerns about the rule and the process by
1
which it 

was implemented. 

I would appreciate your careful review of the concerns 
raised and any information you could provide me. 

With best regards, 

PSS/csg 
Enclosure 

Sincerely, 

~J 
Paul s. Sarbanes 
United States Senator 

:.12932. 
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.......... ..__,.. 

4871 Stamp Roa~ 
temple H111~. Maryland 20748 
Phone. (301) 423 2000 

1308 Wayne Street 
Sahsbury. Maryland 21801 
Phone: (301 l 546-2700 

Paul D. Sarbanes 
Dirksen Senat:e Office Bldg. 
Room 332 
Washington, D€ .20510 

Dear Congressman Sarbanes; 

July 8, 1987 

We call to your aitention an interim rule amending the Defense 
Federal Acquisition Regulation Supplement to implement Section 1207 
of the National Defense Authorization Act for Fiscal Year 1987 
(Pub. L. 99-6fd). The statute permits DoD to enter into contracts 
using less dh·an full and open competitive procedures, when practical 
and necessary: to facilitate. achievement of a goal of awarding 5% 
of contract dollars to small disadvantages business concerns 
during FY 1987, 1988, and 1989, provided the contract pirce does not 
exceed fair marke"t co"st by more tha~ 10%. 

We understand and appreciate that the Department of Defense is 
endeavoring to respond to the needs of Small Disadvantaged Businesses; 
however, tak:iing 100% of the proposed set aside from a military market 
that already exceeds the 5% objective does not appear to be fair or 
reasonable. Obviously, these procedures will put hundreds of small 
business peowl.e out of business in the short term. 

We believe the following questions need to be asked, to fully 
disclose our concerns: 

1. Is DOD aware that this "rule .of two" will effectively foreclose 
.all bidding 9pportunities from fir~s which are not disadvantaged? 

2. Dose not. the "rule of two" in the construction industry become 
an exclUlS·ioriar:y 100% rule for disadvantaged firms over the next 
three fiscal .year_s? 

3~ Has not the ,construction industry exceeded' the 5% threshold, cited 
in the Iegulation as the goal to,be achieved, for yea~s? 

4. ·Why ~i the construction industry; the very· industry .currently in 
compliance, the only industry covered by the interim rule? .Is 
aerospace affected? Research adn development? High technology 
contraetors? If ·not, why n~t? · 

5. Was an e,conomic impact statement conducted? If not, why not? if 
.one was complied, what is the projected impact on small bus-iness 
organiza~tions in the construcition industry? 

.. Quality Servict! Through ExperienceH 



6. Why were no public .comments received prior to the implementation 
of the interim rule? Why an interim rule in the first instance? 
Has the Administr~tive Procedures Act been violated? · 

7. Did the DoD acqu~sitio.n :reguiation get OMB clearance? If not, 
why not? Has Director 1'1iller been briefed on the .s.ubject at 
all? . Has anyone in Administration other than DoD personnel 
re.viewed the proposB:l? 

We believe this regulation has been very poorly con.ceived, .· 
that normal administrative procedures have been clearly 
circumvented, and that other defense industries are receiving 
preferential treatment at the expense of the construction 
industry. We cannot· belive that was the intent of Pub. L. 
99-661: therefore, we respectfully request that you respond 
to our urgent appeal to correct this obviously flawed regulation. 

Sincerely, 

FWF/tsb 

~tfdtJ-.. 4-t~·.?/f" '/. 
• r ' ' • • I /..' 

_Fred W. F):"a.zier,'" Jr. 
Corporate Secretary 
Rogers Refrigeration Co., Inc. 



,i! ... -.• ; ... 

,,.,..~ JUl '"'') ~u s· : ') 
' 

.... ! L . •"·'I . _:, .j . '·' ~ ,, .·· 

OFF !Cl r;r 
~(nif~t) ~fR{~.s ~~~~l'~iiY Df Dl.f[I\S.E 

.July 21, 1987 .. 

Respectfully roterre~ to: 

Margo Carlisle 
Assistant Secretary of Defense for 
· Legislative Affairs 
Department of Defense 
Room 3E966, The Pentagon 
Washington, D.C. 20301 

Because or the desire ot this ottice to be 
responsive ·to all inQuiries and communications, 

your consideration ot the attached 1s 

requested. Your findings and views, in 

duplicate form, along ~ith return or the 

enclosure, will be appreciated by 

· Form #2 

~~~u~·········· 
Direct to the attention of: 
Wayne Boyles 
Office of Senator Jesse Helms 
402 Dirksen Office Building 
Washington, D.C.· 20510 
[202) 224-6342' 

13023 



LANE EVANS !~31 JUL 2 3 Dt llJ !~ 7 
17TH DISTRICT. IU.tHOIS 

COMMITTEES: 

HOUSE AGRICULTURE COMMITTEE 

HOUSE COMMITTEE ON 
VETERANS" AFFAIRS 

Q:on11rrss of tht ilnittd ~tatts 
'!Rouse of 1Rqntsrntati\1ts 

ilJDashington, ]E)Q: 20515 

Ms. Margo Carlisle 
Legi~lative Affairs 
Deaprtment of Defense 
The Pentagon, Room 3E966 
Washington, D.C. 20301 

Dear Ms. Carlisle: 

July 13, 1987 

.. 

I am writing on behalf· of one of my constituentsi Mr. Paul 
Deady, regarding his concerns. A copy of his letter is 
enclosed for your use. 

Your consideration and comments on this subject would be 
greatly appreciated. Please forward your response to my 
district office at 3919 16th Street, Moline, IL 61265. 

Sincerely, 

cl~e~ 
LANE EVANS 
Member of Congress 

jl/cw 

enclosure 

W~HINGTON OfFICE; 

328 CAN~ 8Utl01NG 
W~HINGTON. 0C 205 15 
•. 12021 225-5905 

DISTRICT OFFICES: 

3919 18TH STREET 
MOLINE. IL 81285 
13091793-5760 

TOll FREE; 800-322-6210 

125 EAST MAIN STREET 
GALESBURG. IL 8 140 t 

13091 342-44,, 

MONMOl[fH CITY HALL 
SECOND FLOOR 

MONMOUTH. IL81482 

'208 112 NORTH LAFAYETTE 
MACOMB.IL 81455 

13037 
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June 24, 1987 

The Honorabl~ Lane Evaris 
House· of Rep~esentatives 

. ··- .•. 

D-17, 328 Cannon House Office Bldg. 
Wa~hington, D.C. 20515 

Dear Representative Evans: 

Chrome Locomotive, Inc. ts in the process of bidding on a contract to 
remanufacture ten {10) sixty-ton locomotives for the U.S. Army. Award 
of that contract will mean more than 25,000 labor hours .for residents 
of this district. 

Chrome is also in the process of completing the remanufacture of seven 
{7) 65- and 80- ton locomotives for the U.S. Navy. 

We have been advised that any future U.S. Navy contracts for locomotives 
of less than 100 tons will be SET ASIDE for Small Business. We do not 
qualify as a Small Business because we are a wholly-owned subsidiary of 
the Varlen Corporation. Our ability to stay in business is no less a 
function of our profitability than is true for any small business. 

At one point recently, the Ch.rysler Corporation was --qualified·as a sm·all 
business for the purpose of awarding federa 1 . contracts. :.-·Can you pro vi de 
assistance or direction in our applying for.Small Busin~ss set ~side 
contracts, in view of our labor surplus area'status,·here in the Quad-. ~ · 
Cities- of I 11 i no is? <-:/hr~-~- _ .. _·,_:::;:~-)?:);:~:::.::~ ;:-~::<-.::_~ .. :~):·::~~;~:t) · 

. · .... 

.. . . .. . . ~ .. · ... . 
. · ... 

73:;1°~ 
· P ~ ul · F. Deady · . . 

.. · ... . .... . :·· ·· .. · ---: ..... . 
·;. :···· ... .. 

,; · .... ·_;:·: 
. .. ~-· 

: . : ·:~ "'.·. ::· . . . ...• · .. ·· .. ~· ·- . , ... 

. . •·. : · .. ~-... 
. ,. .. . . . ~- .: ~~--).· .. 

Pre~ident ~-- . . ' , .. . ·~: . .:" ·" 

PFD/kh 

Chrome Locomotive Inc. 
P.O. Box 197 
Silvis. IL 61282 
(309) 755-6800 

Chrome locomotive Inc. 
13601 South Avenue 0 
Chlcaga IL 60633 
(312) 646-3300 

~··· 

· ... · •,;· 

Chrome Crankshaft of Illinois ·· ·· · 
6010 South New England Avenue ·. ;~~-: :: 
Chlcaga IL 60638 
(312) 586-3030 ... ··. 

:. 

...... . , ~ . 

- Mid-America SMI 
P.O. Box 227 
Silvis. IL 61282 
(309) 755-3496 
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MIC:::Z.O-TIME 
MI\NI\CiEMENT 
SYSTEMS INC. 

August 26, 1987 

Mr. Charles w. Lloyd 
Executive Secretary, OASD (P) DARS 
c/o OASD (P&L) M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr .. Lloyd: 

I am writing to express my support for the regulations 
which the Department of Defense has developed to reach its 
5% minority contracting goal. In general, I view these 
rules as a satisfactory starting point towards rectifying 
the disproportionately low representation which minority 
firms have in the defense business. However, I do maintain. 
certain specific reservations to which I feel I should call 
your attention during this commentary period. 

My reservations stem from several omissions and ambiguities 
in the proposed regulations. First, although subcon
tracting is allowed, I found no clearly defined strategy in 
the regulations which ensure that prime contractors make a 
good faith effort to increase subcontracting opportunities 
for Small Disadv~ntaged Businesses. Second, the regula
tions make virtually no mention of historically black 
colleges or other such minority institutions, much less 
their role in the early stages in the research and develop
ment of United States military systems. Third, the regula
tions have failed to stipulate the precise basis upon which 
advance payments would be made available to small and dis
advantaged contractors in pursuit of the five percent goal. 
Fourth, the regulations regarding the execution of sole
source contracts to minority firms are totally unsatis
factory and require strengthening. And fifth - neither an 
ambiguity nor an ommission - the regulations specifically 
prohibit the granting of partial set-aside contracts in 
spite of the enormous potential which such contracts hold 
for small and disadvantaged businesses. All of these 

·problems must be rectified if small and disadvantaged 
businesses are to succeed :in realizing the.Set-Aside 
Program's goals. 

I urge the Defense Department to address the above issues 
quickly,=and to move forward aggressively in pursuing the. 
five percent goal as established by the Defense 
Authorization Act of 1987. 

17023 West 10 Mile Roeid 
Southfield, Ml 48075 
(3131 557-6637 

21 33 Cadillac Tower 
Detroit, Ml 48226 
(3131 963-61 DO 

2767 14 Mile Road 
Sterling Heights, Ml 48084 
(3131 557-6637 



YOUNG'S INC. 
Mechanical • Electrical Contractors 

3121 E. 6th St. 
TOPEKA. KS 66607-2292 

July 30, 1987 

'lbe Honorable Nancy I.andon Kassebaum 
United States Senator 
302 Russell Senate O.B. 
Washington, D.C. 20510 

Dear Senator Kassebaum: 

It has been brought to my attention, that on June 1st an interim rule 
amending the Defense Federal Acquistion Regulation Supplement to imple
ment Section 1207 of the National Defense Authorization Act for Fiscal 
Year 1987 (Pub~ L. 99-661) became effective. 

I own and operate a mechanical contracting company in Topeka. This 
legislation will have a drastic effect on the construction industry. 

We understand and appreciate that the Department of Defense is endeavor
ing to respond to the needs of Small Disadvantaged Businesses; however, 
taking 100\ of the proposed set aside from a military market that already 
exceeds the 5% objective :does not appear to be fair or reasonable. Ob
viously, these procedures will put hundreds of small business people out 
of business in the short term. 

The following concerns.are expressed by the Construction Industry: 

1. '!his "rule of two" will effectively foreclose all bidding opportunities 
from firms which are not disadvantaged. 

2. The "rule of two" in the construction industry becomes an exclusionary 
100\ rule for disadvantaged firms over the next three fiscal years. 

3. For years the construction industry has exceeded the 5% threshold cited 
i~ regulations as the goal to be achieved. 

4. The construction industry, the very induStry currently i~ compliance, 
is the only industry covered by the interim rule. Aerospace, reasearch 
and development, and high techriology ·contractors have apparently been 
excluded. 

(913) 233-4206 
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YOUNG'S INC. 
Mechanical • Electrical Contractors 

3121 E. 6th St. 
TOPEKA, KS 66607-2292 

Page 2 

5. No ~co:ronic impact statement was conducted. Such a statement would 
have revealed the drastic impact the interim rule would have on small 
business organizations in the Construction Industry. 

6. No public comments were received prior to the implementation of the 
rule. This indicates a violation of the Administrative Procedures 
Act. 

7. As far as can be detennined the regulation did not get Office of 
Management & Budget clearance and further no one in the Administration 
other than DoD personnel reviewed the proposal. 

we believe this regulation has been very poorly conceived, that normal 
administrative procedures have been clearly circumventented, and that 
other defense industries are receiving preferential treatment at the ex
pense of the construction industry. We cannot believe that was the in
tent of Pub. L. 99-661; therefore, we respectifully request that correc
tion be made to this obviously flawed regulation. 

It would be greatly appreciated if you could help our industry in this 
mater. 

Respe~ctfully Yours, 

Edward K4 Young 

(913) 233-4206 



BYNES ELECTRONICS, S.E. CORPORATION 
1 052 CLAL)SSEN ROAD SUITE 325 

AUGUSTA. GEORGIA 30907 
404-737-3266 

September 2, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD {P) DARS 
cjo OASD {P&L) {M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

... ~)·I, 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% 
minority contracting goal. Although the regulations are a step 
in the right direction, it appears that a number of important 
issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for the 
participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear on 
what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. Finally, partial set
asides have been specifically prohibited despite their potential 
ability to facilitate minority business participation. 

I urge the Department of Defense to address these issues quickly 
and thoroughly in the final regulations. 

Bennie 
.President 
BYNES ELECTRONICS, S.E. CORP. 

BJ/gr · 

BecAusE 

EED 

ExcELLENT 

SeRvtcE 



207-d/ !B'toad dt'l.Ut 

August 20,. 1987 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Phone.: 912/888-1701 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% 
minority contracting goal. Although the regulations are a step 
in the right direction, it appears that a number of important 
issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for the 
participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear.-on 
what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. Finally, partial set
asides have been specifically prohibited despite their potential 
ability to facilitate minority busines~ participation. 

I urge the Department of Defense to address these issues quickly 
and thoroughly in the final regulations. 

Sincerely, 

' ({ /); tl( ci lam 
/ 

R. Omar Salaam 



GEORGE A. HARRIS ENTERPRISES, INC. 
TOTAL FIRE PROTECTION - SALES AND SERVICE 

August 20, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
c/o OASD, Room 3C 841 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd: 

Pursuant to the interim regulations that the Department of Defense has developed 
through the FY 87 National Defense Authorization Act (P.L. 99-661) to implement 
the 5% minority contracting goal. I recognize and applaud the Congress for 
it's forsight in addressing a need of minority contractors, historically black colleges 
and universities or minority institutions. 

As a minority business person, I am highly concerned about what the interim 
regulations did not contain. First, there is a complete disregard as to the potential 
benefits that minority businesses could derive from an increase in sub-contract 
awards. Sub-contracts enable minority businesses to participate in Defense contracts 
with prime contractors that currently ignore their potential. Second, there is 
a definite need to provide some type of financial assistance either in the form 
of advance payments 9r loans to enable the minority firms to participate in worth
while Defense awards·. It is of no value to set-aside 8 billion dollars for minority 
firms when you know that they can not qualify for awards. In other words, if 
the Department of Defense is really interested and concerned about assisting 
small disadvantaged businesses then I urge them to address these issues quickly 
and thoroughly in the final regulations. 

Sincerely, 

c ~#a~~-
/ George ·A./iarris 

President 

GAH:bm 

· cc: Congressman Rori. Dellum 
Senator Wyche Fowler, Jr. 
Congressman John Lewis 

·Senator Sam Nunn 

1132 W. PEACHTREET ST., N.E. - SUITE 202 - ATLANTA, GA 30309 - (404) 872-0410. 



. WELDING 

. PLUMBING 

Vertex Mechartieal Industries 
P. 0. BOX 3833 

AUGUST A, GEORGIA 30904 

(404) 733-8150 

JAMES WILLIAMS 
PRESIDENT 

. PIPE & STEEL FABRICATION JOHN D. 'DANDRIDGE 

. PRE-ENGINEERED METAL BUILDINGS 

August 19, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
c/o OASD, Room 3C 841 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd: 

VICE-PRESIDENT 

As a minority businessperson, I am deeply concerned 
about the interim regulations published in May by 
the Defense Department. I believe that these regu
lations disregard the potential benefits minority 
businesses cou~d receive from an increase in sub
contract awards. 

Subcontracts give minority businesses a chance to 
participate in Defense contracts that would otherwise 
be beyond their capacity, and enable them to enter 
agreements with prime contractors that currently 
ignore our potential. Thus, subcontracting is a good 
way to develop minority businesses while fulfilling 
America's defense needs. 

I urge the Defense!Department to m~ke ~ubcontracting 
an integral.part of the awards and procurement process. 

S~nc:erely ', _·l • . 

v~w.~v~ 
{/am~s Williams :. 
President 

JW/cj 



August 19, 9187 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

SELLERS OIL COMPANY 

P. 0. Box 1335 

Bainbridge, Georgia 31717 

Phone 246-0646 

I am writing to express my concern a~out the interim regulations 
that the Department of Defense has developed to implement the 5% 
minority contracting goal. Although the regulations are a step 
in the right direction, it appears t~at a number of important 
issues have been overlooked. 

First, the regulations contain no ex?ress provisions for subcon
tracting. Second, the regulations do not provide for the parti
cipation of either historically Blac~ colleges and universities 
or minority institutions. Third, it is unclear on what basis 
advance payments will be available to minority businesses in 
pursuit of the 5% goal. Finally, pa=tial set-asides ha~e been 
specifically prohibited despite thei= potential ability-to facili
tate minority business participation. 

I urge the Department of Defense to address these issues quickly 
and thoroughly in the final regulations. 

Sincerely, 

~ '7r.' 'fl,.fJ/-». 
Brendia K. McDowell 
M.B.E. Coordinator 



FINCH REMODELING CO., INC. 

;··~uc;est 20, 1 98'? 

698 GARY AVE., N.W. 
ATLANTA, GA 30318 

874-2754 

=~·efense .!:~~c:q_uisition :S:egulatory C::::nncil 

c/o OASD, Soo~ 3C 841 

Washington, D. c. 20301 · 

Dear ;·.;.r. LloJ'd, 

As a minority businessperson, I am deeply concerned about 

the interim regulations published in r .. ·ray by the Defense Department 

I believe that these regulations disregarded the potential benefits 

minority businesses could have and recieve from an increase in sub
contract e~wards. 

Subcontracts give minority businesses a chance to participate 

in Defense contracts that would otherwise ~e beyond their capacity, 

and enable them to enter agreements, subcontracting is a good way to 

develope minority businesses while fulfilling America's Defense needs. 
I urge the Defense Department to r.:;ake subcontracting an in

tegral part of the awards and procurement process. 

~CERI~~ 
!·1r. ~ H. Finch 

President 



MEANS DEVELOPERS INC. 
General Contractors 

August 14, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) OARS 
C/0 OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% 
minority contracting goal. Although the regulations are a step 
in the right direction, it appears that a number of important 
issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for the 
participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear on 
what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. Finally, partial setasides 
have been specifically prohibited despite their potential 
ability to facilitate minority bu~iness participation. 

I urge the Depa·rtment of Defense to address these issues. 
thoroughly in the final regulations. 

SCM/ms 

Yours truly, 
MEANS DEVELOPERS, INC. 

Sylvia· .C •. McDonald, 
President: 



August 11, 1987 

LINDA D. BERNARD, ESQ. 

17355 Warrington Street 
Detroit, Michigan 48221-2766 

{313) 345-9044 

************* 

Mr. Charles w. Lloyd 
Defense Acquisition Regulatory council 
OASD, Room 3C 841 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd: 

I am corresponding with you as a minority business person 
who is very concerned about the interim regulations 
published ·in May, 1987 by the Defense Department. It is 
important that Federal Regulations governing minority 
procurement facilitate the award of subcontracts to 
minority businesses. If minority businesses do not thrive, 
then minority communities do not, and unemployment rises 
and there are serious repercussions throughout the 
co~munity at' large. Since many mtnorities live in large 
urban areas in which there has be·en substantial investment 
by both the government, as well as the private sector, it 
is imperative that these communities not only survive but 
prosper. 

Because most minority businesses are small, the only way 
that they can participate in any significant manner in 
government procurement opportunities, is through 
subcontracts, essentially denies them the opportunity to 
participate in a meaningful fashion in u.s. Government 
procurement. 

I am confident that this is n~t your intent.· Therefore, I 
urge you to support the pursUit of five (5%)·percent.set 
aside. for DOD contracts and ·to expressly provide for and 
facilitate the granting of subcontracts to m~norities. 

If you desire any further information, please do not 
hesitate to contact me persona~ly. 

Since~ely, ~~~ .... 

lrl~-~/ c~ ~i~o. BERNARD 
Attorney at Law 



WHERE SMART PEOPLE GO THEIR DEGREES.T"' 
165 Norfolk Street, Boston, Massachusetts 02124-3396 
(617) 825-1200 
South Shore (617) 963-0900 

Telex 928177 

August 14, 1987 

Defense Acquisitio~ Regulatory Council 
Attn: Mr. Charles W. Lloyd 
c/o OASD, Room 3C 841 
The Pentagon 
Washington, DC 20301 

Dear t4r. Lloyd: 

As a minority businessperson, I am deeply concerned about the 
i n t e rim reg u 1 at ions pub 1 i shed i n r~ ay' by the Defense 
Department. I believe that these regulations disregard the 
potential benefits minority businesses could receive from an 
increase in subcontract awards. 

Subcontracts give minority businesses a chance to participate 
in Defense contracts that would otherwise be beyond their 
capacity, and enable them to enter agreements with prime 
contractors that currently ignore our potential. Thus, 
subcontracting is a good way to develop minority businesses 
while fulfilling America's defense needs. 

I urge the Defense Department to make subcontracting an 
integral part of the awards and procurement proc_ess. 

Sincerely, 

~~ G. / . . . < 6$ . 1'-lt--lk ff;~rf 
C a 1 v-i n M. Grimes , Jr. ? · ·-
President . · . 

CMG:av 



2(7~33 

[i] 
Me LAUGHLIN OLDSMOBILE, Inc. 

8621 CENTRAL AVENUE I CAPITOL HEIGHTS, MARYLAND 20743 I Telephone: 350-1700 

August 12, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (p) DARS 
c/o OASD (P&L) (M&Rq) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

I am writing to express my concern about the interim regulations 
that the Department of Defense has developed to implement the 5% 
minority contracting goal. Although the regulations are a step 
in the right direction, it appears that a nunber of important 
issues have been overlooked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for the 
participation of either historically Black colleges and universities 
or minority institutions. Third, it is unclear on what basis 
advance payments will b~ available to minority businesses in 
pursuit of the 5% goal. Finally, partial set asides have been 
SJecifically prohibited despite their potential ability to 
facilitate minority business participation. 

I urge the Department of Defense to address these issues quickly 
and thoroughly in the final regulations. 

~ Sincerely, 

. f<~ U, l-Jrt~ .. ~ ,_ .. 
Katye H .. Mclaughlin---0'~ 
President . . . · · 

--------- ----------------



SPEEGLE CONSTRUCTION, INC. 
P.O. Box 2089 I Cocoa, Florida 32923-2089 

(305) 632-8164 

General 
Contractor 

· DEFENSE ACQUISITION REGULATORY COUNCIL 
c/o OASD(P&L)(M&RS), Room 3C841 
The.Pentagon 
Washington , DC 20301-3062 

August 10, 1987: 

Attention: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P)DARS · 

Reference: DAR Case 87-33 

Dear Sir: 

Twenty five years ago I started into business with very little money (mine not a 
Government loan/handout) and lost of ambition. After years of hard work and depriving 
myself of a Lincoln Continential (as driven by recipients of Government small business 
loans) I have achieved moderate success. My story can be multiplied. by thousands of 
Americans like me that believe in the principals of honesty, hard work and the free 
enterprise system. 

On the other hand I can show you at least a do~en persons (minorities and others) 
hat received a small business loan, was given (not by competitive bid) special set aside 
vernment jobs, bought a big car, never paid withholding taxes and failed. These are 

ust the ones that I am familiar with. The number can be multiplie~:L..by thousands nation
wide. 

Now not only do you want to loan money and never collect it, but penalize all the 
honest, hard working successful contractors by giving away bids that they are low bidder 
on. 

If you initiate your intended.program then real contractors will quit bidding Govern
ment work and you can then just give all of the contracts to minorities. 

Why does our Government think it has to continue supporting non productive programs. 

1 .. Take away f~rm subsidies and after 2 or 3 years of rock bottom prices· the 
·farmer will either change. to another. crop or fail. If he doesn't have enough 
sense to change.then he should fail. 

2. Take away "Davi~-Bacon" and cost will decrease as production increases. All· 
craftsmen shoul~ not be paid the same scale·. It should be .. based on· experience 
and production.: By any stretch of the imagination the wages specified in Govern
ment contracting are not ·"the prevailing rates in the.area·~. They are always 
Union rates. ' : 

3. Take away dairy subsidies and the industry will balance itself out. No more 
tons of cheese to be stored in warehouses. 



DEFENSE ACQUISITION REGULATORY COUNCIL 
Attn: Mr. Charles W. Lloyd, Executive Secretary 

gust 1 0, 1987 
age 2 

In summary not only do I believe this program should be scrapped, but the entire 
Small Business Dffice should be revamped or eliminated. 

Sincerely, 
,, 

;;<-' j)C"' o. · /;~z:~'c)' ,;_/ __ 
./ . . u 
'' James T. Speegle, President 

SPEEGLE CONSTRUCTION, INC. 

· JTS/rln 



• • • * * •• 

GORDON M. HALCC»m 
JU;iness Chmselor 

August 10, 1987 

HENRY K. MYERS 
D.lSiness Cb.lnselor 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M & RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 

Dear Mr. Lloyd: 

GENERAL BUSINESS SERVICES 
3108 PARHAM ROAD 

BUILDING #400 
RICHMOND, VIRGINIA 23229 

Telephone (804) 346-4400 

J.C. BOMBRY 
Staff Aa:n.lntant 

I am writing to express my concern about the interim regulations that the Department of 
Defense has developed to implement the 5~~ minority contracting goal. Although the regulations 
are a step in the right direction, it appears that a number of important issues have been 
overlooked. 

·rst, the regulations contain no express prov1s1ons for subcontracting. Second, the 
gulations do not provide for the participation of either historically Black colleges 
d universities or minority institutions. Third, it is unclear on what basis advance 

payments will be available to minority businesses in pursuit of~the 5% goal. Finally, 
partial set-asides have been specifically prohibited despite their potential ability to 
facilitate minority business participation. 

I urge the Department of Defense to address these issues quickly and thoroughly in the 
final regulations. 

Sincerely, 

~K. Nl~"V() 
Henry K. Myers ~ 

Business Owner 
General Business Services 

HKM:dhe 



. <HJROI AGE 693-3669 

FIRST BAPTIST CHURCH 
Corner Granville and Front Streets 

Post Office Box 583 
Oxford, North Carolina 27565. 

REVEREND LACY L. JOYN:R, PASTOR 

. AugU6t 9, 1987 

Ve.6 e.Y!A e. Ac.qc.UA..i.:ti..on Re.gul.a.toJt~f CouncU. 
ATTN: MJt. C ha!li.u W. Lto yd 
Exe.c.utive. Se.c.JtUalc.y, OVASV ( P) VARS 
c./0 OASV (PfL) (MfRS) 
Room 3C 841 
The. Pentagon 
W~hington, V. C. 20301-3062 

Ve.a!t MJt. Lloyd: 
-.r. 

. PASlOR'S PHONE 693-2510 

te;. GRAa: C. ROOERSOO 

Church_Secretary 

I am ~ng to e.xpJtU~.my c.onc.eJtn about the. int~ Jte.gul.atio~ that the. 
de.pcvz;tme.n:t o6 Ve.6e.rt6e. hM . de.ve.R..ope.d to implement the. 5% mi..no/VU:.y c.ortbtadi.ng 
goal.. Although the. .Jte.guf..a..ti.oh-6 Me. a ~te.p in. the. /tight di/te.di.on, a app~ 
that numbeJt o6 impoJttan:t ~~uu have. be.e.n ove.Jtlooh.e.d. 

F~t, the. Jte.gul.atioY!A c.on:tain no ~pJtu~ pJtov~io~ 6oJt ~ubc.ortbtacting, 
Se.c.ond, the. Jte.gulatio~ do not paovide. 6oJt the. palttieipation o6 eithe.Jt 
~toltic.aUy Blac.h. . c.o.U.e.g u and univeJrA-U:}_e.J.> oJt mi..noltily iY!A~o ~. 
Thad, U ~ unc.R..e.aJt on what b~~ advance. payme.~ wLtR.. be. avai.R..able. to 
minoltily b~inU!>U in pi.J.JL).)ui;t o6 the. 5% goal.. FinaUy, palttiai. ~e.t~idu 
have. be.e.n ~pe.ei6ic.aUy pJtorubtie.d dupae. thw pote.n-ti.ai. abi..lity to 
6 acil.il.ate. mi..noltity b~inu~ palttic.ipatio n. 

I uJtge. the. Ve.palttme.nt o6 Ve.6e.Y!Ae. to addJtu~ thue. ~~uu quic.h.R..y and 
thoJtoughR..y in the. 6inal Jte.gc.iR..atioY!A. 

'LLJ /gc.Jt 



OFFICE OF THE UNDER SECRETARY OF DEFENSE FOR ACQUISITION 

WASHINGTON, DC 20301-3061 

OISAOV ANT AGED BUSINESS 

UTILIZATION 

(:,[;. 
:..:: 

Honorable Gillespie Montgomery 
u.s. House of Representatives 
Washington, D.C. 20515 

Dear Congressman: 

·--
.. f 1 AUG 1987 

This is in reply to your letter of July 24, 1987 to the 
Deputy Assistant Secretary of·Defense for Legislative Affairs 
on behalf of Mr. J. o. Collins, President of J. 0. Collins 
Contractor, Inc. 

By letter dated July 13, 1987, Mr. Collins provided you 
with comments on the interim rule revising the Defense 
Acquisition Regulation Supplement to implement section 1207 of 
Public Law 99-661. 

Mr. Collin's comments have been provided to the Defense 
Acquisition Regulatory Council as instructed in the Federal 
Register. We can assure you that they will be considered 
along with other public comments, prior to publishing final 
regulations. 

Thank you for your interes 

l~ cr, u .. t #, 
NORMA B. 
Director 

matter. 

'""" . ' 

' 

--



1387 JUL 29 AM 9: 23 --
WA~HINGTON OFFICE: 

211)4 RAYSURN HOU!.C: OFFICE BUILDING · · 

G. V. "SONNY•• MONTGOMERY 
3RD DISTRICT. MISSISSIPPI 

DISTRICT OFFICES: 

oF ncr cr FEDERAL BuiLDING 
WASHINGTON. D.<.:. 20515 

(l02) 225-503' 

COMMITTEES: 

TtiE SECRETARY OF Q[f[N~RIDIAN. MISSISSIPPI 39301 

(601) 693-6681 

ADMINISTRATIVE ASSISTANT: 

~oust of 1\tprtsentatibtl 
mla~bington, )B.~. 20515 

GOLDEN TRIANGLE AIRPORT 

COLUMBUS. MISSISSIPPI 39701 

(601) 327-2766 

FEDERAL BUILDING 

LAUREL. MISSISSIPPI 39440 

(601) 649-1231 
ANDRE CLEMANDOT 

Mr. Anthony s. Makris 
Deputy Assistant Secretary 
Department Of Defense 
30919, The Pentagon 
Washingto DC 10. 

Dear 

July 24, 1987 

Please find attached a copy of correspondence from one of my 
constituents who is in need of assistance with regard to the new 
procedures implemented by the Department of Defense on 
solicitations for construction bids. 

I have forwarded it to you in the hopes that your office can 
furnish information on which I will be able to base my reply to 
b:h:. Col! ins. 

I will appreciate any assistance you can give me in being of 
service to my constituent. 

GVM:ngs 
Enclosure 

Sinc~rel~i, 

GIJ':;;,?EY~ONTGOMERY 
Member of Congress 

• 

Atltrt/ 13378c?7 
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.JUL179J1 
---------J. 0. Collins Contractor, Inc.-------

ARLES F. COLLINS 

SECRE":ARY 

July 13, 1987 

J. 0. COLLINS 
PRESIDENT 

Honorable G. V. (Sonny) Montgomery, M.C. 
2184 Rayburn House Office Building 
Washington, D.C. 20515 

RE: DOD Federal Acquisi~ion Regulation 
Volume 52, No. 84; Federal Register 

Dear Congressman Montgomery: 

·-- DANIEL G. COLLINS 
VICE PRESIDENT. 

On June 1, 1987, the Department of Defense inaugurated new procedures 
relating to the solicitation of construction bids for the next three 
years. The new rule (being implemented on an interim basis) will in 
many cases have the effect of foreclosing bid submissions from firms 
which are not defined as small, disadvantaged businesses. 

As a member of the construction community in an area very dependent 
upon federally funded construction projects, I am very opposed to this 
procedure as I feel it is highly discriminatory. I urge your support 
in having this regulation rescinded as I am sure you will agree that 
it will have a negative impact upon the American free enterprise system. 

Sincerely, 

J. 0. COLLINS CONTRACTOR, INC • 

. 
00.0~ ~0 Collins 

President 

h • 

._ ___________ P. 0. BOX 1205 • 200 IBERVILLE DRIVE • BILOXI. MS 39533 • f60 1 J 374·53 14 -----------,.... 



THOMAS A. FARRINGTON 
PRESIDENT 

August 4, 1987 

Mr. Charles Wo Lloyd 
Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, DC 20301-3082 

Dear Mr. Lloyd: 

As an executive of a disadvantaged business, I am very 
concerned with the Interim Rule implementing Public ~aw 99-661. 

I strongly support the attached recommended changes of the 
Coali~ion to Impr~ve ·noD Minority Contractingo 

!' 

Sinq·,rely, ,.-- ,. .-/·-:-·-~ .. · A .. ~-::-:-.:_, 
//... 1/ /: '-----~.... . .. -·· . .. /1. J /. . Y'l' Lh'.... I / ! __ : ..... - v -----

"'~ .... ;:· • /1/ 1 v·:.. ) ./ / "' · 
1,,.· .. / ·'..!. " ,. . ( . ! • ,_. ~ .. 

c. Honorable Caspar Weinberger 
Honorable James Abdnor 
Honorable Gus Savage 
Honorable Joseph Kennedy 

·· Coalition to Improve DoD Minority Contracting 

II DB INPUT OUTPUT COMPUTER SERVICES, INC. 
. 400 TOTIEN POND ROAD WALTHAM. MA 02254 (617) 890-2299 



27 July 1987 

Mr. Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

~ 

·:~:· ~ 
NETWORK 

SOLUTIONS 
TM 

As an executive of a disadvantaged business, I am very concerned with the Interim 
Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition to Improve 
DoD Minority Contracting. · 

Sincerely, 

'}lt'a'il'~ ;tv~. 
Marvin Beriss 
Vice President, Marketing 
Products Group 

MB:jah 

Enclosure 

Nenwrk Solutions Incorporated • 8229 Boone Blvd., 71h Floor • V~e~~na, Virginia 22180 • 703/442-0400 



cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N. W. 
Washington, D.C. 20416 

Honorable Gus Savage 
U.S. House of Representatives 
Room 1121 Longworth Building 
Washington, D.C. 20515 

Honorable Stan Paris 
U.S. House of Representatives 
1526 Longworth House Office Building 
Washington, D.C. 20515-4608 

Coalition to Improve DoD Minority Contracting 
c/o Weldon H. Latham, Esquire 
Reed Smith Shaw & McClay 
8201 Greensboro Drive 
Suite 820 
McLean, Virginia 22102 



Mr. Charles w. Lloyd 
Secretary 
ADASD (p) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

Bruce w. Hulbert 
1300 Crystal Dr. 
Arlingtqn, Va. 22202 
29 July 1987 

As an employee of a small disadvant~ged business, I urge your 

adoption of the attached changes in Interim Rule implementing Public' 

Law 99-661 proposed by the Coalition to Improve DoD Minority Contracting. 

Sincerely, 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, Room 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
1441 L. Street N.W. 
Washington, D.C. 20416 

Honorable Gus: savage . 
. u.s. House of Representatives 
Room 1121 Longworth Building 
Washin~ton, o:c. 20515 

Congressman Frank Wolf 
u.s. House of Representatives 
Washington D.C. 

C6alition to Improve DoD 
Minority Contracting 

c/o Mr. Weldon;m. Latham, Esq. 
Reed, Smith, Shaw and McClay 
820i Greensboro Drive · 
Suite 820 
McLean, Va., 22102 



INTEGRATED SYSTEMS ANALYSTS, INC. 

Mr. Charles W. Lloyd 
Secretary 
ODASD (P) OARS . 

~ c/o OASD (P&L) (M&RS) 
Room 3C841 The .Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

As a resident of Montgomery County and an Executive of a 
small business, I am very concerned with the Interim Rule 
implementing Public Law 99-661.· 

I strongly support the attached recommended changes of the 
Coalition to Improve DOD Minority Contracting. 

Sincerely, 

INTEGRATED SYSTEMS ANALYSTS, INC. 

~ ~. 0~ _A ___ 
Ralph D. Temple ~ 
Operations Center Manager 

RET:mdb 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 
Small Business Administration 
144l'L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage 
u.s. House of Representatives 
Room 1121 Longworth.Building 
Washington, D.C. 20515 

Honorable Constance·Morella 
1024 Longworth 
House Office Bldg 
Washington, D.C. 20515-20008 

~0 II Crystal Drive 
( :rystal Park ( )nc.:, Suite 400 

Arlin14ton. VA ~~~0~ 
. 70!~-X!I~-!)~100 



Mr. Charles W •. Lloyd 
Secretary 
ODASD (P) OARS 
cjo OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington,· D.C. 20301-3082 

Dear Mr. Lloyd: 

Paul Young 
8615 Reicher 
Landover, MD 

July 29, 1987 

rz ep y'QJE'J·:t;:J\:~ 
illo~~--· _(>·(oL-e·':-. 

/ c~ t--Lq e..-{,..( A o! -
1 

r-.c ·: . .:::::.:! 
~;· .. A Street '.-"\. _ . C·:>{.l, ·-' ·.·! 

20785 

As an employee of a small disadvantaged business I urge 
your adoption of the attached changes in Interim Rule, 
implementing Public. Law 99-661, proposed by the Coalition to 
Improve DoD Minority Contracting. 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon, Room 3E880 
Washington, D.C. 20301 

Honorable James Abdnor 
Administrator 

Sincerely, 

Small Business Administration 
1441 L Street, N.W. 
Washington, D.C. 20416 

Honorable Gus Savage 
u.s .. House of Representatives 
Room 1121 Longworth Building 
Washington, D.C. 20515 

/ u 



II II 
August 5, 1987 

Mr. Charles W .. Lloyd 
Secretary 
ODASD (P) DARS 
C/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, DC 20301-3082 

Dear Mr. Lloyd: 

~~~'t~{,r VZ, 
~~·t. ~~Y':>" 

(\J~ C. {::'....\, v i~- Cf--.,_- ~· \' \...- '·- _w"-'~ 

(,k ~-· '-··· \):~( ;, ' 

As an employee of a small disadvantaged business I urge your 
adoption of the attached changes in Interim Rule, implement
ing Public Law 99-661, proposed by the Coalition to Improve 
DoD Minority Contracting. 

Sincerely, 

(),d/PfAA'U ~~£t_b_~_-t_-{ 
Adrian Backus 

s 

c. Honorable Caspar Weinberger 
Honorable James Abdnor 

· Honorable Gus Savage 
Honorable Steny H. Hoyer 
Coalition to Improve DoD 

Minority Contracting 

INPUT OUTPUT COMPUTER SERVICES1 INC.-
4oD TOTTEN POND ROAD WALTHAM, MA D2254 (617) 890-2299 

WASHINGTON. DC (202) 879-7DDO 



August 20, 1987 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
c/o OASD, Room 3C 841 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd: 

!Phone.: 912/888-1101 

As a minority businessperson, I am deeply concerned about the 
interim regulations published in May by the Defense Department. 
I believe that these regulations disregard the potential benefits 
minority businesses could receive from an increase in subcontract 
awards. 

Subcontracts give minority businesses a chance to participate in 
Defense contracts that would otherwise be beyond their capacity, 
and enable them to enter agreements with prime contractors that 
currently ignore our potential. Thus, subcontracting is a good 
way to develop minority businesses while fulfilling America's 
defense needs. 

I urge the Defense Department to make subcontracting an integral 
part of the awards and procurement process. 

'Sincerely, 

· R. Omar Salaam, 



FRANK R. WOLF 
101'H DISTRICT, VIRGINIA 

WASHINGTON OFFICE: 

130 CANNON BUILDING 
WASHINGTON, DC 20515 

2) 225-5136 

. OFFICES: 

MEAOOWR~ 
115 ~ 

McLEAN, VA 22102 

€ongre~~ of tbt 1Jnittb &tate~ 
~oust of l\tprtstntatibts 

(703) 734-1500 

19 E. MARKET ST. 
ROOM 4B 

lEESBURG, VA 22075 
(703) 777-4422 

Mr. Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
c/o ·oASD (P&L) (M&RS) 

. Rlasbington, J)€ 20515 

August 17, 1987 

Room 3C841, The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

COMMITTEE ON APPROPRIATIONS 
SUBCOMMITTEES: 

TRANSPORTATION 

TREASURY -POSTAL SERVICE-GENERAL 
GOVERNMENT 

DISTRICT OF COLUMBIA 

SELECT COMMITTEE 
ON CHILDREN, YOUTH 

AND FAMILIES 

I have received several inqu1r1es which I have enclosed 
concerning the Interim Rule implementing Public Law 99-661. 

I would appreciate it if you would review the matter and 
send me a report as to the possibilities of my constituents' 
suggestions. It would be helpful if you would address the 
response to me, attention: Judy McCary. 

Thank you for your time and ~ourtesy in b~ing attentive to 
the concerns of my constituents. 

With best regards, 

FRW_:jm/mh 

~~~mP!t'. Wolf 
Member of Congress 

THIS STATIONERY PRiNTED ON PAPER MADE WITH. RECYcleD FIBERS .';. 
· · · · ·--:: ·. :· ';? -~· · ... . ·ir~.-



w INTEGRATEDSYSTEMSANALYSTS, INC. 

I 

JACK SABOL 
Corporate Technical Director 

lo SYSTEMS ANAL VSTS, INC. 
EST PLUME STREET, SUITE 550 
I 
: PLUME CENTER WEST 

NORFOLK, VIRGINIA 23510 

00 STREET 
"LUME CENTER WEST - SUITE 550 
'OAFOLK. VA 23510 Bus: (804) 629-2080 

Res: (804) 420-5702 

PHONE (804) 629-2080 

Mr. Ch~rles W. Lloyd 
Secretary 
ODASD (p) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

23 July 1987 

As an executive of a disadvantaged business with offices in 
both Norfolk and Chesapeake, I am very concerned with the Interim 
Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the 
Coalition to Improve DoD Minority Contracting. 

Sincerely, 

~M!lJfl ;: r~ Sabol, 3r. 
ISA Corporate Technical 
Director 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The Pentagon.3E880 
Washington, ri.c. 20301 

Honorable James Abdnor 
Administrator 
Small Business Admin1stration 
1441 L Street, N.W. 
Washington,· D.C. 20515 

Honorable Norman Sisisky 
426 Cannon Blvd 
Washington, D.C. 20515 

Honorable Owen B. Pickett 
1429 Longworth. Bldg 
Washington, D.C. 20515 

Coalition to Improve DoD Minofity Contracting 
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JIM BATES 
44TH DISTRICT, CALIFORNIA 

Qtongrtss of tltt Nnittb ~ates 
Jlnust nf fRtprtstntatiuts 
llasltingtnn. i.<tr. 20515 

Mr. Charles W. Lloyd 
Secretary 
ODASD (P) OATS 
c/o OASD (P&L) (M&RS) 
The Pentagon, Room 3 C841 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

August 10, 1987 

I recently received the attached information from a group of 
constituents regarding the Interim Rule implementing Public Law 
99-661. 

I would appreciate your ·perusal of ~he material and providing me 
with a response so that I might properly reply to the inquiry. 
If you have any questions or require any additional information, 
please do not hesitate to contact Jay Hansen of my staff at 
(202)225-5452. 

Again, thank you for your assistance. 

Sincerely, 

Congress 

JB: jh 

1404 Longworth House Office Building, Washington, D.C. 20515 (202) 225-5452 



.:. 

WASHINGTON. D.C. 20510 

August 5, 1987 

Honorable M.D.B. Carlisle 
Assistant Secretary of Defense 
(Legislative Affairs) 
Washington, D.C. 20301 

Dear Ms. Carlisle: 

·:...--:: ... 

COMMITTEES: 

FlNAHCE 

COMMERCE. SCIENCE ANO TRANSP 

.JOINT ECONOMIC 

.JOINT COMMITTEE ON TAXA 1 

SELECT COMMITTEE ON INTEL.LI 

I recently received the enclosed constituent inquiry, and I 
would very much appreciate your providing me with any perti
nent information you might have regarding the matter. 

Your kind assistance is greatly appreciated. 

Sincerely, 

Enclosure 

PLEASE REPLY TO: 

961 Federal Building 
Austin, Texas 78701 
ATTN: Isaac Jackson 

;: c;.· u c 1 4 3 71 -:;. ··; 

I .• 



"COLUMBUS MINORITY BUSiNESS DEVELOPMENT CENTER" 
(Contractor Assistance Program) 

E. Mound St. 
umbus, Ohio 43205 

SEPTEMBER 23~ 1987 

DEFENSE ACQUISITION REGULATORY CoUNCIL 
SECRETARY~ ODASO 
ROOM 841 
THE PENTAGON 
WASHINGTON~ D.C. 20301-3082 

ATIENTION: MR. CHARlES W. LLOYD~ EXECUfiVE DIRECfOR 

DEPARTMENT OF DEFENSE: 

PLEASE SEND THE FOLLOWING INFORf'I1ATION·: 
... 

48 CFR PARTS 204~ 205~- 206~ 219 & 252-~- DEPARTMENT OF -DEFENSE fEDERAL 
ACQUISITION REGULATION SUPPLEMENT .lMPLEMENTATION'.OF SECTION .. 1207 OF PUB. 
99-661: SET-ASIDES FOR SMALL DISADVANTAGED BUSINESS CONCERNS. 

IF YOU HAVE ANY QUESTIONS~ PLEASE FEEL FREE TO CALL • 
. . . 

SINCERELY~ 

~!d!~ ~KW. WATSON: 
PRESIDENT 

FWW/cnw 

Funded By The State Of Ohio 

(614) 252-8005 

.. :· .. 



C\lMMiTT:..E ON EDUCATION AND LABOR 

CHAIRMAN, 
SUBCOMMITTEE ON EMPLOYMENT 

OPPORTUNITIES 

SUBCOMMITTEE ON ELEMENTARY, 
SECONDARY AND VOCATIONAL EDUCATION 

BCOMMITTEE ON SELECT EDUCATION 

GOVERNMENT OPERATIONS 

MMITTEE ON GOVERNMENT ACTIVITIES 
AND TRANSPORTATION 

SUBCOMMITTEE ON EMPLOYMENT AND 
HOUSING 

SELECT COMMITIEE ON CHILDREN. YOUTH 
AND FAMILIES 

~r. Cbarl~s w. Lloyd 

€ongress of tbe tiniteb ~tatts 
_,OUSt of l\tprtStntatibtS 

Rlasbingtoti, J)QC 20515 

MATTHEW G. MARTINEZ 
30TH DISTRICT, CALIFORNIA 

I'efense A.cquisi tion Requl ~tory CC'nncil 
OASD (? )' DJ\.RS I OASD (P &L) (~&F.S) 
Room 3CR41, The Pent~qon 
Washington D.C. 20301~3052 

Re: rAR C~8e 87-~3. Section 219.50?-72 

ne~r Hr. Lloyd: .. 

REPLY TO: 

WASHINGTON OFFICE: 

U.S. HOUSE OF REPRESENTATIVES 
WASHINGTON, DC 20515 

(202) 225-5464 

DISTRICT OFFICE: 

1712 WEST BEVERLY BOULEVARD 
MONTEBELLO, CA 90640 
. (213) 722-7731 

This is ~ hrief. no'te to contrihut~ my view on a -pro.viF:ion with.in tl1e 
T'ro:!)osed a.n:1 interiM rules conc~rning ne-pc-.rtrrtent of DP.f~nsP. sPt-asi.dPs 
for sm~ll, disRdvant~qed husinesseg (SDRs). 

Section 1207 of PL 99-661 wa~ promulgated with unequivoc~l int~ntion~. 
AR ~y colleagues and I had discussed repeatedly, t~e h~sic principle 
~hind tb.i s law "'ac; to enco1.lra.g~---.!ind, in fact, insti tute---incor"")ora
ticn of rninority-o-.;i'n~d businP.ss~s of all kinds into thP r~ular non 
~chere~ of contract ~wards. RP.n~~t~ily. ~oth in the 99th Conq~Pss and 
more recently in connection wit~ t~e RichardRon Amendment, we reiterRte1-
~ur une~livnc~l concern for widening t~e swath. of Section 1207 tn 
incJ.u·1'9 all tyn~s .. of n,_,_sinesc:::P.>s. l-T{tho,tt limits, incltl"iing tY!'P.S of 
hu.r:;inec;ses ~'hich h~d ~istoric.=::\lly not p3.rtici:r>:::J.t~d in DoD ::tffai.rc:;. It 
w~s re~~~t~dly ~tr~~qert. iPcludinq ~~ t~P ~une rn9etinq ~etween S~cretary 
~·JFd.n.r~rc;t?.r 3!11 the Ct"lngrPssi~!lal Dl=1.cl~ r,~:n.t~uc;. thnt distril-)utorc;hi""':'s. 
fl~0nC"" r,th.er lin~~ nf h,,.,in~s~. WPr~ to h~ within tn~ SP.ctinn 1207 
~e~h.~nic::r:'l. 

Po~?'"=!""~r, it 8~P.T!'l~ clP-8r that t~e ~ro"':los~d rulP.s for SP.ction 1?.07 h~vP. 

~\lrc~arqed ttle 1?.07 mer::~~nisf'l wit'h. ==1n ~dditi,.,n~l requirement for 
t1 :tc;tri hutors wh ic~ l'l'~~t he 'net for ~h.em to 'he el igi hle under tt)e 1 ?07 
progr~m. It is often in~ppropri~~e tn require th.~t t~e product heing 
distrihutP.d M m.:::tn 1tf~Ct1l·r~d hy an snR nrod 11C~r. l-tany ~ro'iucts do not. 
h8v.e S'lCh ~ hroad grou.,.., of. scurc~~ that wo,tld ~n~b:le a distril'utor tn 
choose bP.tW~Pn ~n :.;n13 m~nuf;:tctnr~r· and tra·1ition~l: sourcP.s. In 
in~t~nces WhP.re no hi.d 't\~s hP.~n· s'l.h~itt~d l.:>y ~n «;J)~ to distrihutP. th~ 
:nroduct of an S:r>R manuf~ct,1rP.r, i.t is iml">P.rative th~t an S_T)R di.stri'butor 
o-f non-SYH~ ryrortuct h~ :f.ncludP.d within the 1207 framP.work. Ha.nc~, I 
~u~qPst.sim~ly addin7 -language at th~ ~nd ~f ~rbnds~d rul~ 
219.502~72(a)(l) R~ t~~t the rule reads • 

• • • offer:s will he· oht;:tinet1 from at l~ast .two r~sponRihl~ SDS 
concernQ offering thA RU~nli~A or ~P.rvices of diffP.rent SDB 
concernR unle~s no 'hid!!; .,Rve heen RU't)mitted hy quch 
concernF, in which C3~e 3D'9 d istri hutorq of a non-SJYB service 
or supply ar~ ~ligihlP un1~r this mP.ch~nism. 

Requiring SDR-own~d nro~nction woul~ effP.ctiv~ly exclu~~ m~ny sn~-owned 
distrihut~r~~ips from participatinq in the 1?.07 program. The f~ct th~t 
no vi.al:)lp !l'inority-own~d comT'Atitor for a Tlarticnlar product has 
ec::ta~lished themself is no reaqon to cripple the efforts of that 
nrnc1uct'R minority-owned distrihutor aR well. 



Page ?. 
Septem~er 3, 19~7 

Finally, I .would like to add ==t corollnry_to th~ -=\hovP. jic:;cussion. 
Perl:lnpr-:: the most i"lpt:)rtR.nt me:::tn~ for effect"J.R.ting i:o.e Conqr.esc;i~n~.l 
intent of Section 1207 is to implement ::\ hroad-r~ac"!1inq puhl ici ty c;cl'\.eme 
to al~rt rninori.ty-own~d husin~ss~s to this r>rogr~J1". In m~ny cas~s, tl'ter~ 

r.-ay se~m to he no ·sns Tr.a.nnf~ct,Ir~r of ~- particul~r sup.,.,ly, thu!.=; cr~-3ting 
tl'le type of problem elucidRten a}'\o,_re: l)owe,ter. in Tl'l=\ny of tt\P.R~ 

poi:enti~l cases, tl-tere i~ l i:kely to he ~n ~l .... ern;=ttive, S"'1B-owned 
r-rt:"1uc~r ,~hich siTnply hac;; not ~P.n "l~d~ RW~.re of th.is nrogram. Hence, 
gr~~t~r pfforts ar~ ne~d~d fnr tuning in sn~ distributors to SnH 
producers. Rnd m~kin~ ~li po~enti;=tl S~Rs awar~ of thiR program. 

Y'='ur consirieratiC'n and =tnpropri~t~ action ":ln tll:is "':].tt~r is a:o~r~ci a.tP.d. 

M~~hPr of Congress 



TECHPLAN CORPORATION 

Suite 600, Crystal Mall 1 
1911 Jefferson Davis Highway. Arlington, Virginia 22202 

. (703) 685-1111 . 

S_eptember 14, 1987 

Defense Acquisition Regulatory Council 
ODASD (P) OARS 
c/o OASD (P&L) (M&RS), Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 · 

Attn: Mr. Charles w. Llqyd 
Executive Secretary 

Re: DAR Case 87-33, Set-Asides for Small 
Disadvantaged Business Concerns 

Dear Mr. Lloyd: 

On May 4, 1987, the Department of Defense issued an 
interim rule implementing Section 1207 of the 1987 Defense 
Authorization Act, P.L. 99-661, by establishing a set-aside 
program for Small Disadvantaged Business Concerns. The official 
comment period for the interim rule was to and including 
August 3, 1987. However, on September 1, 1987, you acknowledged 
to our counsel that additional comments would still be accepted 
and reviewed by the Council. According, TECHPLAN Corporation 
("TECHPLAN") takes this opportunity to submit its comments on the 

:impact of the interim rule, as presently drafted. 

TECHPLAN is a technology services company which provides 
research, analysis, and engineering support to both government 
and industry. Until the interim· rule was issued, TECHPLAN had 
seen a successful small· business. Unfortunately, TECHPLAN- 1 s 
continued ·viability is in jeopardy since the application of the 
interim rule by the Department of Defense-will result in 
reclassification fqr small disadvantaged business set-aside many 
small business ·set~aside procurements in our service industry 

. category. 

CORPORATE OFFICE: Marlton, NJ 
REGIONAL OFFICES: Hampton, VA; Newport News, VA; 

Warminster, PA: Charleston, SC; San Diego, CA 
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Page 2 

In fact, three contracts which TECHPLAN is currently 
performing, and which together comprise approximately 90% of 
TECHPLAN's business, are scheduled to be recompeted in the next 
several months. According to our customer, the Department of 
Navy, one, and possibly two, of these procurements will be 
changed-from small business set-asides to set-asides for small 
disadvantaged business. As a result, TECHPLAN is foreclosed from 
any opportunity to compete in its own area of expertise. 
Moreover, TECHPLAN faces the likelihood of being precluded from 
competing on two contracts which currently represent 60% of its 
revenue. 

TECHPLAN beiieves that under the interim rule, as 
drafted, Contracting Officers can reclassify procurements which 
have been set-aside for small service businesses without any 
consideration of the existing regulatory requirements of Section 
19.5 of the Federal Acquisition Regulations and the Department of 
Defense supplement. Literally speaking, under the interim rule, 
all small business set-aside procurements in this industry 
category could be reclassified, to the wholesale detriment of 
that segment of the small busine~s community. 

The reasons for these very damaging circumstances is 
that the interim rule fails to provide any guidance on the 
relationship between the SDB set-aside program and the small 
business set-aside program. Surely, the SOB program must contain 
some restrictions to prevent such wholesale action. For example, 
the Small Business Administration ("SBA") will not accept a 
proposed procurement for 8(a) award under specific circumstances, 
such as where the 8(a) award would have an adverse impact on 
other small business programs or individual small business. 
13 CFR Sec. 124.301(b) (8). 

Further, fr.om our research, there appears to be no need 
for the harshness which the rule.will sanction without guidelines 
betwe·en the two programs. There is nothing in the 1987 Defense 
Appropriation Act to indicate that Congress intended for DOD to · 
satisfy the 5% SDB. "goal" to the detriment of the small business 
community. Also, the statistics: on DOD procurement money which 
went to SOB's in FY '86, according to the Deputy Direct.or of 
Small· and Disadvantaged Business. in the· Off ice· of the Secretary 
of Defense, equalled·4.2% of the· DOD budget. ·Therefore, it is 
difficult for TECHPLAN to understand why DOD implemented 
regulations which potentially are so severely damaging to the 
small busines·s set-a~side program. 
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-
Finally, with regard ·to other concerns raised by both 

the interim rule and the procedures used in its implementation, 
TECHPLAN endorses fully the comments made by the Professional 
Services Council on August 3, 1987, especially the absolute need 
for the Initial Regulatory Flexibility Analysis required by the 
Regulatory Flexibility Act of 1980. 

TECHPLAN trusts that the DAR Council will seriously 
consider the comments made by TECHPLAN and others concerning the 
negative impact of the interim rule upon small business and make 
the changes necessarY to minimize that impact in the final rule. 

Sincerely yours, 

Robert M. Matteucci 
Chairman of the Board and 
Chief Executive Officer 

-----



.:::0 JONES 
8TH. OIS'iFUCT. TENNESSEE 

108 CAN~ON HOUSE OFFICE BUILDING 

(202) 225-4714 

COMMITTEE ON 
AGRICULTURE 

CHAIRMAN: 

BCOMMITTEE ON 
TION. CREDIT AND 
DEVELOPMENT 

COMMITTEE ON 
HOUSE ADMINISTRATION 

CHAIRMAN: 

SUBCOMMITTEE ON 
HOUSE SERVICES 

~ongress of tbt 'mnittb ~tates 
~ouse of 1\epresentatibes 
mta~ington, J).QC. 20515 

September 2, 1987 

Mr. Charles Lloyd 
Executive Secretary· 
Defense Acquisition Regulatory Council 
ODASD(P)/DARS . 
c/o OUSD(A) Mail Room, Room 3Dl39 
The Pentagon 
Washington, D. c. 20301-3062 

Re: DAR Case 87-33 

Dear t-ir. Lloyd: 

DISTRICT OFFICES: 

ROOM B-7, PoST OFFICE BuiLDING 

JACKSON, TENNESSEE 38301 
(901) 423-4848 

3179 NORTH WATKINS 

MEMPHIS, TENNESSEE 38127 
(901) 358-4094 

P.O. Box 128 
YORKVILLE, TENNESSEE 38389 

(901) 643-6123 

KELLY M. SHARBEL, JR. 

ADMINISTRATIVE ASSISTANT 

Enclosed is a copy of a letter I received from a constituent 
who would like his views to be considered regarding the aforementioned 
case number. I respectfully request that you review his letter and 
give to it your utmost consideration. It is my understanding that 
the comment period ended August 3, 1987. Any information you can 
provide to me regarding your Final Rule would be greatly appreciated. 

With kindest regards and best wishes, I am 

yours, 

EJ/dt 

Enclosure 
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Morgan & Thornburg 
I N C 0 R P 0 R A T E D 

CHANICAL 

NT R A C ,T 0 R S 

DESIGN/BUILD 

H. V. A. C. 

P L U .M-:B I N G 

·PROCESS PIPING 

SHEETMETAL 

TEST & BALANCING 

SERVICE CONTRACTS 

July 30, 1987 

The Honorable Ed Jane~ 
House of Representatives 
Washington, D.C. 205~5 

Dear Mr.Jones: 

I wish to call to.your attention an interim,rule amending the Defense 
Federal Acquisition Regulation Supplement to implement Section 120:' 
of the National Defen~e Authorization Ac~ for Fiscal Year· 1987 (Pub. 
L .. 99-661). The statute permits DOD to enter .. into contracts using 
less than full and open compe.titive bid procedures, to achieve a 
goal of awarding 5% of contract dollars to small dis~dvantaged 
business concerns during FY 198 7, 198:8, and 1989, provided the 
contract price does not exceed friir market cost by more than 10%. 

I understand and appreciate that the DOD is endeavoring to respond 
to the needs of SDBs; however, taking 100% of the proposed s~t ~side 
from a. military market that already exceeds the 5% objective does 
not appear to be fair or reasonable. Obviously, these procedures 
will put hundreds of small business people out of business in the 
short term. 

I believe the following questions need to be asked: 

1. Is DOD aware that this "rule of two" will effectively foreclose 
all bidding opportunities from firms which are not disadvantaged? 

2. Does not the "rule of two" in the construction industry become 
an exclusionary 100% rule for disadvantaged firms over the next 
three fiscal years? 

3. Has not the construction industry exceeded the 5% threshold, 
cited in the regulation as the goal to be achieved, for years? 

4. Why is the construction industry, the very industry currently 
in compliance, the only industry covered by the interim rule? 
Is aerospace affected? Research and development? High technology 
contractors? If not, why not? 

5. Was an economic impact statement c-onducted? If not,· why no:t? 
If one was compiled, what is the. ~rejected impact on small 
business-organizations in the construction industry? 

. . . : 

6. Why were no public comment-~'· received prior to the implementation 
of the interim rule? Why an interi~ rule in· the first instance? 
Has the Administrative ·Procedures Act been viol~ted? 

7. Did the DOD acquisition regulation· get OMB clearance? If not, 
why not? Has OMB Director. Miller :been briefed on .the subject 
at all? Has anyone in administration other. that DOD personrie1 

reviewed the proposal? 

Continued 

4076 HATCHER CIRCLE I TELEPHONE 365-4936 I MEMPHIS, TENNESSEE 38118 
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We believe this regulation has been very poorly conceived, that 
normal administration procedures have been clearly circ~mvented, 

and that other defense industries are rec~iving preferential treatment 
at the expense of the construction industry. We cannot believe 
that was the intent of Pub. L. 99-661; therefore, we respectfully 
request that you respond to our urgent appeal to correct this 
obviously·flawed regulation. 

Sincerely, 

MO~~AN;; & THOR~~URG, /'~INC~ 

'=\..i -,· ~j .(~. (/ 

/-/ ;· ": ! __ j /_/, ./. '·-' /,1 '' ·:f 
' ' \1 ' -. / /I f_~ (.. /' ·~ /I - . !,. '/ 

B.W. Thornbdfg · u ; 

President ~--:/ 
"'\ I 

l 
BWT:km 
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BYNES ELECTRONICS, S.E. CORPORATION 

September 2, 1987 

1 052 CLAUSSEN ROAD SUITE 325 
AUGUSTA. GEORGIA 30907 

404-737-3266 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
c/o OASD, Room 3C 841 
The Pentagon 
Washington, DC 20301 

Dear Mr. Lloyd: 

As a minority businessperson, I am deeply concerned about the interim 
regulations ·published in May by the Defense Department. I believe 
that these regulations disregard the potential benefits minority 
businessess could receive from an increase in subcontract awards. 

Subcontracts give minority businesses a chance to participate in 
Defense contracts that would otherwise be beyond their capacity, 
and enable them to enter agreements with prime contractors that 
currently ignore our potential. Thus, sub6ontracting is a good 
way to develop minority businesses while fulfilling America's 
defense needs. 

I urge the Defense Department to make subcontracting an integral 
part of the.awards and procurement process. 

President 
BYNES ELECTRONICS, S.E. CORP. 

BJ/gr 

BECAUSE 

You 
NEED 

ExcELLENT 

SeRVICE 
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.:tMf.NG ··CORfl·:.;''·'\f•t:·MS014. ,_-.. ._; .. t!fj •i 
t 00 Pt;"Ar.HTREE .. S·T··sUtTE· !37 

.·ATLANTA GA 30303 :02AM 

•004~4~S214 08/02/87 tCS !PMMTZZ C8P WHSB 
IJOI.ICJ021J874 MGMB TDJ-1T ROSEWELL· GA 124 08•02. 012UP EST 

~HE D~FFNSE ACQUISITION R!GULATORV 
r.ouNctL, ATTN CHARLES W LLOYD E~ECUTIVE SEC, 
nDASD CP) DARS, CARE OASO CP.& Ll 

. ,., . . t M ; & " S ' , R 0 0 to4 3 C 8 ~ t , T M! : PEN 1; • G 0 N 
WASHINGTON DC 20301•10~2 

iEFERENCEI SECTION i207 ·0,. PL9~•6&1 

~HE W"RDING OF THE PROPOSED ~!GlSLATlON ~~~LUD!I D!SADVANTAG!D FIRMS 
WHICH A~E NOT "SMALL =BUSINESS."· BV'·CUF'RENT··SBA ·D!F!NIT!·ONS·, PROVISIONS 
~HOULD ~E MADE IN THE PROPOSE~ LEGISLATION TO INCLUDE SMALL· AND 
~!SADVA~TAGED BUSINESSES~ =DOO"COULD THEN AVAIL ITSELF OF A LARGE ·POOL 
nF Ft~MS WITH WMieH TO WORK,. ADDITIONALLY. ;MORE·:EFFOATS SHOULD B! MADE 
jo SOL I C ATE THESE~ F tAMS FOR ARCHET! CT I ENG! NEER ."DES I,GN PROJECTS, THE 
IMPLEMENTATION OF THESE: MODIFICATIONS WOULD ENHANCE THE ATTAINMENT OF 

HE 5 PF.RCENT MtNORtTV .GOALS·. 

8!NCEPELV, 
VIRO.El F JACKSON FLEMING CORP 
100 ·P~ACHTREE ST SUITE 537 
ATLANTA GA 30303 

ija22 E~T 

MGMCOMP 

TO REPLY BY MAILGRAM MESSAGE, SEE REVERSE SIDE FOR WESTERN UNION'S TOLL - FREE PHONE NUMBERS 

.i • 

( 



Establish policies and procedures which will ensure that 

there shall be no reduction in the number or dollar value of 

contracts awarded under the program established under section 

B(a) of the Small Business Act and undet the small business 

set-aside program established under section 15(a) of the Small 

Business Act in order to meet the goal of section 1207 of the 

Department of Defense Authorization Act, 1987. 
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·. A··-·~·-~~.j_ .. ----------··--·--··-··-.. ------"----------.. ---·-···--·-------· ···-::-::::;;;··-:'7. >llmi, ,,;-;:~,, ''' '"'.' ;c·,··. 

~;-., !U ~:eoFs u/' ,S'erv.i;:·e :o !ndusrr\' . . 

July 30, 1987 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODASD(P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C84l, The Pentagon 
Washington, DC 20301-3062 

SUBJECT: Public Law 99-661 

Dear Mr. Lloyd: 

Please be advised that ETS is an advocate of the correction of 
the subject law so that the final rule contains the attached 
wording (see Exhibit A) and so that there will be no reduction in 
number or dollar value of contracts awarded to qualified small· 
businesses. 

Your consideration of our concern is greatiy ap~re6iated. 

Sincerely, 

ETS, INC. 

h-/11;.-vt-
c. Mycock 
President 

JCM! chg: 

Enclosure: Exhibit A 

ETS. INC. - SUITE {'-tnJ, .'\140 CIIAPAI~I~AL DR. SW - IHJANOKE. \'A 24111H-4.'\')4 TELEPHONE 703/774-8999 

"flnlllllion 1-.i'lginl'cring National 5-.\'T-1 N. l:lll'ironnwl7fol A \\'lJrd IVinnl'r" 



ENGINEERING AND ECONOMICS RESEARCH, INC. 

July 30, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles -W. Lloyd, Executive Secretary 
PDASD(P)DARS 
% OASD. ( P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

Reference is made. to DAR Case 87-33. 

Division Office 
2905 Westcorp Blvd., Suite 219 

Huntsville, Alabama 35805 
(205) 536"4400 

Essentially this interim ride is a contravention and dilution 
of the Small and Disadvantaged Business (SDB) process of selecting 
a minority contractor set forth in FAR 19.802. It sets up a quasi 
competition and permits award to a SDB contractor that does not exceed 
10% of the fair market cost. Instead of the SBA Procurement Center 
rep identifying r~cip~ents for awards and consequently, insuring 
that all SOB contractors are provide~· th~ business necessary for 
growth, the new interim rule will tend to "fatten" the most 
efficient contractors who obviously are most in need of the business 
to increase their volume and efficiency. 

It sets up additional "Red Tape", i.e. the ascertainment by the 
contracting officer that there are two elgible SDB's on the one hand 
and whether the proposed price is withiri 10% of the fair market 
cost on the other. Contracting officers are beset with such like 
programs that thi~ one is doomed from the beginning. 

The other two proposals mentioned in the Federal Register_, Vol 52, 
No. 85-, page 16290 are equally unworkable. It would appear that the 
DAR council _has lost sight of the objective. The goal should be 
the increase of SOB a~~rds by five (5) percent, not the creation of 
"Red Tape II. The procedure for -award _to SDB Is is already in place 
and working. The only thing that needs'doing now, is to provide 
SBA PCRs with the addi tiona! requirement;:s so that they can ma·tch 
them with SDB Contractors .. 

Sincerely, 

~(C/)4-t-
Steven c. Walker 
Vice President 

SCW:pfm 

Corporate Office 
1750 Old Meadow Road, Mclean, Virginia 22102 (703) 847-5750 



A-Z COMPUTER & OFFICE SUPPLY CO_ 
-n £!::::]! C:P E= _ g:::~~ L) 1l::::::h e .... ··u ~::::; ~=~ ·-·~r·· .. 

DEFENSE ACQUISTIDN REGULATD~Y COUNCIL 
ATTN; MR CHARLES W. LLOYD 

F~: \J (J 1··.:1 :3 C ::~.: .-:!. l 
Tl···!E F'Ei\IT i:-:'.j(:Cll\l 
WASHINGTON~ D. C. 20301 -3062 

I AM WRITING TO EXPRESS MY CONCERN ABOUT THE INTERIM REGULATIONS 
·rH(::~T ·rHE DEP{:lr-;:·rt''!EN·r OF DEFEN::~;E H?~~:::; DEVELOPED TD I !"1PLE!"'!E!\iT ·rHE .':.·X. 
MINORITY CONTRACTING GOAL. ALTHOUGH THE REGULATIONS ARE A STEP 
IN THE RIGHT DIRECTION, IT APPEARS THAT A NUMBER OF IMPORTANT 
ISSUES HAVE BEEN OVERLOOKED. 

FIRST, THE REGULATIONS CONTAIN NO EXPRESS PROVISIONS FOR 
SUBCONTRACTING. SECOND, THE. REGULATIONS DO NOT .PROVISIONS FOR THE 

h~·r I C I Pf.~:T I 01<.! OF. E: I THE::F-: HI :::;TOF: I C:::!~;L.I._ Y Bl...(~Ct=:: ([JL.LEGE~~::;; ?'1ND 
IVERSITIES OR MINORITY INSTITUTIONS. THIRD IT IS UNCLEAR ON 

USINESS IN PURSUIIT OF THE 5% GOAL. FINALLY, PARTIAL SET-ASIDES· 
HAVE BEEN SPECIFICALLTY PROHIBITED DESPITE THEIR POTENTIAL 
{~ E: I L.. I ·r \' T U 1:::· ?~1 C.: I L I ·r ~"'-1 T E. 1"1 I N U F~ I ·r Y E: U ::::; I !\i E S :::; P (-.) !=~: T I c: I PAT. I 01\! . 

I ALSO FEEL THAT IT IS A PUNISHMENT TO THE MINORITY BUSSINESS 
WHO MAY BE THE ONLY ONE THAT HAS APPLIED FOR THE RIGHT TO DO 
E;:l . ..J::::;::;:; I l\1!=.:::::;:;:; t.,t I TH DUD. YCJU :::;HDULD I....E:T THE F~t..JL.E: I.;PF'L.\( T·o DNE Oh: 
MORE MINORITY BUSSINESSES. 

I URGE THE DEPARTMENT OF DEFENSE TO ADDRESS THESE ISSUES QUICKLY 
AND THOROUGHLY IN THE FINAL REGULATIONS. 



I JI!" ~ A..F· 
~~~~\]~: _......__~~~~~~~~~---:-==:::--::-::-:::-:~ 

KILKEARY, SCOn & ASSOCIATES, INC. 2009 N. 14TH STREET. SUITE 408. ARLINGTON. VIRGINIA 22201 • (703 522-1300 

Defense Acquisition Regulatory 9ouncil 
Attn: Mr. Charles Lloyd, Execu~ive Secretary 
ODASD \ P) Dl\RS 
c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

ARLINGTON OFFICE 

~ugust 3, 1987 

This letter is to advise you of Kilkeary, Scott & Associates, 
Inc.'s opposition to the implementation of.Section 1207 of the DOD 
Authorization Act of 1987. 

we are not opposed to providirig· reasonable assistance to the small 
and disadvantage business concern, but, using funds designated for 
other small business set aside ,contracts ·does not seem lo9ical or--
in the spitit of Section 15(a) of the Small Business Act. 

. . . . 
We believe that if Section 1207 is to be ~rnplemented, the larger 
pool of contract dollars available to l~rge businesses should be 
used. 

Very truly yours, 

JPK/mrni 



July 31, 1987 

Mr. Charles W. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) DARS c/o OASD (P&L) (M&RS) 
Room 3C841 THE PENTAGON 
Washington, D.C. 20301-3062 

Dear Mr. Charles W. Lloyd: 

For several years I have been trying to g~t the 10% set aside q4ota removed 
from the DOT's Highway Contracting Program. 

Now with Rule of Two by D.O.n., the so called disadvantaged want, not just 
a piece of the pie, they want the whole pie. 

Several contractors around the country have been convicted of bid rigging. 
The pratice of 100% set-a-side sounds to me to .. b~ about the same thing. 
Whether its 10% or 100% set-a-side it still promotes discrimination·and 
polarizes. Also, it increases the cost, permits substandard work and creates 
a bureaucracy that add a burden to all Americans·.· 

There is a better way. That is to help all to.be·a part of the Free Enterprise 
System by removing all special favort1sm so that those who want to be a viable 
part of the constru~tion indus~rycan do so with hpnor~ 

It has been my observation that favortism creates a false sense of economy 
for· the participant·. It would 'be much better to show them ho,>~· to compete 
rather than give handicaps. 

. ' . . . ~ . . 

\.Jhen will those leaders in power recognize and admit that what's good for 
one is good for th~ other7 · 

Please stop lying to those who want for themselves and their family a better 
way. 

s·i cerel.~' ; . . 
)J ~·· .... ~...,.....____,_ 
Carpen er 

~; . 

cc: Rep. Cass Ballinger · 
Senator Jessie Helms· 
Senator Terry Sanford 

JDC/gc 

P. 0. Box 12846 • Gastonia, NC 28053 • 864-3259 (Gastonia) • 331-9754 (Charlotte) 

··~ 



WESTERN TE·CHNICAL ASSOCIATES 

30 July 1987 

261 East 157th Street, Gardena, Cal.ifomia 90248 
P.O. Box 91735, Los Angeles, California 90009 

Telephone: (213) 516-6021 

Defense Acquisition Regulatory Council 
Attention: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

I am writing to express my concern about. the inter.im regulations that the 
Department of Defense has developed to implement the 5% minority contracting 
goal. Although the regulation~ are a step in the right direction, it appears 
that a number of important issues have been overlooked. · · 

First, the regulations contain no express provisions for subcontracting. 
Second, the regulations do not provide for the participation of either his
torically Black colleges and universiti~s .. or minor .. ity institutions. Third, 
it is unclear on what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. F~nally, partial ~et-asides have been 
specifically prohibited despite their potential ability to facilitate minority 
business participation. 

If the above areas are not clearly delineated in the regulations, persons 
within the agency will attempt to interpret. t~e regulations normally.to the 
detriment of the m~nority business. 

I urge the Department of Defense to address these 'issues quickly and· thoroughly 
in the final regulations. 

Sincerely, 

WESTERN TECHNICAL ASSOCIATES·-

. John Redmond·, Jr. 
President 

JRJ: jd· 



....... ~- :. .. · 

ROBESON FARM SERVICES, INC. 
P. 0. Box 214 
Pembroke, North Carolina 28372 919/521-2318 

... \ 
De~ense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
Executive· Secretary, ODASD (P) DARS · 
C/O OAsn· (P&L) (IV&'RS) . 
Room 3c 841 
'11he Pentagon 
~'lashington, DC 20301-3062 

Dear Mr. Lloyd: 

Robeson Farm Services Inc. ·is a Small Minority Owned Business, 
(Native American), which is ac·tively doing busine·ss with the 
Department .o.f Defense· and other. Federal Agencies •. After review
ing the interm regulations that have been·established.by DOD 
for implementation of the 5% minority set~aside goal there are 
several areas of concern.. ·, · 

The regulations make no speci~ic reference. to. purchases being . 
made by GSA ~or DOD. While the volume purchased by GSA may re
strict some SDB's ~rom being compedetive, portiop~ o~. these 
acquisi tion·s could be handled· without reducing the quality of 
goods, ajusting deliv~ry requirements and effecting price 
competitiveness. · · 

. A procedure for handling advance payments ·would enhance the . . 
ability of SDB's in meeting performance requirements. -I tinder
stand that there would be po~ential abuse if not monitored; 
howev~r fi~ms with exsisting track records would be able to 
provide products and servi9es more co"mpedeti.ve+y and to 
a larger degree .. This would go a long way in successfully 
meeting the 5% set.:.. aside goal. ,· 

_/ .. 

The areas available for procurement under the exsisting guide
lines are. some what limited. . Potential contracting- opportunities 
would greatly be enhanced .by having·SDB set-aside goals for Prime 
Contra,ctors doing.business."wi't;h·-.DOD •.. It i.~ .. vital .tha-t c.onstruc~ 
tion and manu;factoring 'prime :contractors" ndtt15e excluded "from .. 
DOD's _.atempt to meet the.-5% s_et-asid~ goai~ 

I hope·that.these observations give.some insight into the needs· 
of' SDB' s to meet the procurem_ent. set-aside· goals for DOD. !VIr . 

. ·Lloyd I ·look forward to .the day this important objective is met~ 
It will give me the s~e.since of p;ride that I received when 
av:arded my Bronze Star.· .: If I can .be· of any .additional service 
please contact me. 

l ince_rely,{)·. · j,. 
~.L. y~ 
ames L. Oxendine 

: President 



Mr • Charles W. Lloyd 
Executive Secretary, OASD (P) OARS_ 
c/o OASD (P & L) ~RS) 
Room 3C84l 
The Pentagon 
Washington, D.C. 
20301-3062 

Dear Mr • Lloyd: 

SCALES & ASSOCIATES, INC. 
Consulting Engineers 

Suite 1025 David Whitney Bldg. 
1553 Woodward 
Detroit, Michigan 48226 

313. 962. 8830 

July 31, 1987 

I am writing to express my support for the regulations which tl1e Department of 
Defense has developed to reach its 5% minority contracting goal. In general, I 
view these rules as a satisfactory starting point towards rectifying the 
disproportionately low respresentation Which minority firms have in the defense 
business. However, I do maintain certain specific reservations to Which I feel 
I should call your attention during this commentary perioo. 

My reservations stem from several anissions and ambiguities in the proposed 
regulations. First, although subcontra~ting is allowed, I found no clearly 
defined strategy in the regulations which ensure that prime contractors make a 
good faith effort to increase subcontracting opportunities for Small 
Disadvantaged Businesses. Second, the regulations make virtually no mention of 
historically black colleges or other such minority institutions, much less 
their role in the early stages in the research and development of United States 
military . systems. Third, the regulation'S. have failed to stipulate the precise 
basis upon which advance payments would be made available to small and 
disadvantaged contractors in pursuit of the five percent goal. Fourth, the 
recJUlations regarding th~ execution of sole-source contracts· to minority firms 
are totally unsatisfactory and require strengthening. .And fifth--neither a 
ambiguity nor an ommission--the regulations specifically prohibit the granting 
of partial set-aside contracts in spite of the enormous potential Which such 
contracts hold for small and disadvantaged businesses. All of these problems 
must be rectified if small and disadvantaged businesses are to succeed in 
realizing the Set-Aside Program•s goals. 

I urge the Defense Department to address the above issues quid<ly, and to IOC>Ve 
forward aggressively in pursuing the five percent goal as established by the 
Defense Authorization Act of 1987. 

Sincerely, 
. S~,J-js & ~~iates,l:Inc.. · 
f~:/ / ' A/} IL /J 

. .· ...,/~ I. . (._, •] ' i/ It \..1~(---tLl!-L ., __ . 
..._ __ .-fj'-'l''-" , -· - I . 
. ~ 

Robin M. Scales 
DIRECIDR OF MARKEriNG 

RMS/ls 



July 28, 1987 

C!emu; 
ELECTRICAL SUPPLY CORP. 

3900 WASHINGTON AVE. 
ST. LOUIS, MISSOURI 63108 

WHOLESALE SUPPLIERS · (314) 535·3900 

Defense Acquisition Regulatory :council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd 

I am writing to express my concern about the interim requ
lations that the Department of Defense has.developed to im

-plement the 5% minority contracting goal. Although the reg
ulations are a step in the right direction, it appears that 
a number of important issues have been overlooked. 

First, the requlations contain no express provisions for sub
contracting. Second, the regulations do not provide for the 
participation of either historically Black colleges and uni
versities or minority institutions. Third; it is unclear on 
what basis advance payments will be available to minori~y 
business in pursuit of the 5% goal. Finally, partial seta
sides have been specifically prohibited despite their poten
tial ability to facilitate minority business participation. 
There should be a form for all minority business with set 
rules and regulations on how to go about obtaining these con
tracts. There are too many middlemen in this type of opera
tion where as the minority business man ends pp with less a 
percentage than expected and not enough capital to continue 
in business. We need names and telephone numbers of the peo
ple who are disbursing the money and/ contracts for direct 
inpu~ and communication between parties. 

I urge the.Departrnent of Defense to address these issues 
quickly and thoroughly in the· final regulations. 

Sincerely 

Wiliam H. Smith 
Office Manager 

hyj 



GENERAL RAILRO.A.D EQUIPMENT ,.\NO SERVICES. INC PO 80)( 159. EAST ST. LOUIS, ILLINOIS 62202 (618)271-1866 

July 28, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 

. cjo OASD, Room 3C 841 
The Pentagon 
Washington, D.C. 20301 

RE: Interim Rule to implement Section 1207 of PL 99-661 

Dear Mr. Lloyd: 

As a minority businessperson, I am deeply concerned about the 
interim regulations published in May by the Defense Department. I 
believe that these regulations disregard the potential benefits 
minority businesses could receive from 1. the SBA S(a) program, 
and 2. an increase in subcontract awards. 

The SOB program, as it is currently configured, will -aaversely 
impact the SBA 8(a) program by enabling the CO's to withdraw 
requirements from the 8(a) program and designating them under the 
SOB program. 

Subcontracts give minority businesses a chance to participate in 
Defense contracts that would otherwise be beyond their capacity, 
and enable them to enter agreements with prime contractors that 
currently ignore our potential. Thus, subcontracting is a good 
way to develop minority businesses while fulfilling America's 
defense needs.· 

I urg~ the De~ense D~partm~nt to 1. institute safeguards that will 
insure that the 8(a) ·program is not adversely impacted by the SOB 
set-aside program, and 2. make subcontracting an·inte~ral part of 
the a\aJards and procurement-process. 

. . 

sincerely, 

~tfkl£15./Zy~ 
cynthia B.· Thompson 
Vice President, Personnel 

CBT:bb 

l)ovosoons Roo lear Division- 3600 Mossoun Avenue· Alorton.llhrooo:; 6'/?07 • :.ilructurul ond Plote ·East Conal Rood· Marseilles. Illinois 61341 



TWIN TOWER TRADING, INC. 
MANUFACTURERS· OF LADIES APPAREL 1372 BROADWAY 9TH FLOOR NEW YORK, NEW YORK 10018 

(212) 921-1077 1 921-1078 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Secretary 
ODASK (P) OARS, c-/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4 , 1 9 8 7 ( 52 fed . Reg . 16 2 6 3 ) , and 
provides comments on .proposed parts 48 C.F.R. 219.001 
and 21q.3. As explained below, I respectfully object 
to the· exclusion of Hasidic Jews fro·m the designated 
list of socially disadvantaged groups and to the 
procedural handicaps. that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
the responsibility to make a similar determination. 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce :has a !ready made; name I y, 
whether the group consists· of _in:d"lviduals "who- have 
been subjected to racial or' ethnic .prejudice or cultural 
bias. " 15 :·U.S. C. # 6 3 7 (a) ( 5) • Thus, in_ addition 
t.o the groups that are identifi'ed in Part 219.001 
of the proposed regulations, the Defense Department 
should acce.pt the_ findings _of the Secretary of Commerce 



Charl~s W. Lloyd -2-

(most recently confirmed on 
Hasidic Jews cons t i t u t e a 
group individuals. 

July 13, 1987 

Oc t o be r 2 4 , 1 9 8 4 ) t h a t 
socially disadvantaged 

In the absence of express recognition· of Hasidic 
eligib:ility in Part 219.001, I must respectfully 
object to the protest procedures set forth in pr9posed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members 
of a designated group., Under the proposed procedures, 
designated group members are entitled· to a presumption 
of e 1 i g i b i 1 it y but other i nd i vi d ua 1 s are not . Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely, ? / , 
----- ----····---·- ;;//;/ 

.I --·v:::f 4-----
------·--·-----s.;.~ ~ / 

David Kol 



·N.Y.ll237 • 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att; Mr.·Charles W. Lloyd 
Executive Secretary 
ODASK (P) DARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

TEL (718) 326-4770 

This letter responds to the Notice in the Federal 
Reg i s t e r o f May 4 , 1 9 8 7 ( 5 2 f e d • Reg . 1 6 2 6 3 ) , and 
provides comments on proposed parts 48 C.F.R. 219.001 
a n d 2 1 9 . 3 . As ex p 1 a i ned be 1 ow , I r e s p e c t f u 1 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to deflne this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99~661, 
Section 1207 (a) (1), the Defense Department has 
t he r e s p o n s i b i 1 i t y t o rna k e a s i m i 1 a r de t e r m i n a t i o n . 
The controlling statitory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
whether· the group consists of individuals ."who hav~ 

been subjected to racial or ethnic prejudice or cultural 
bias . " i 5 U.S. C. # 6 3 7 (a ) ( 5 ) . Thus , in add i t.f on 
to the g-roups that are identified "in ParJ 219.·001 
6 f the proposed reg u 1 at ions , the Defense Depart ~en t 
should acsept the 'findings of the Secretary of Commerce 



-2-

(most recently confirmed on 
Ha s i d i c Jews cons t i t u t e a 
group individuals. 

July 13, 1987 

October 2 4 , 1 9 a·4 ) that 
socially disadvantaged 

In the absence of express· recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in p~oposed 
Part 219.302. These procedures are an open·invitation 
to obstructionist opposition to contracting opportuniti~s 
by disadvantaged individuals who are not members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the ~retest procedures under Part 219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibil.ity determinations be made by 
the De~fense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely, 

/'-~:-~_ ~'7/~~----- . (!!_._-~~ /' ~---· 
t.-(:/t,CL.--i.-·-t:J/·r--·· /'-.. ~- r::z.·.':~·,~ 

Charles.Kaufman L 



MECHANICAL 
CONTRACTORS ASSOCIATION 

NORTHERN CALIFORNIA 

-'~ 
~ ..., .. "~"·~-"' . 

July 27, 1987 

Charles W. Lloyd, Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) OARS 
C/0 OASD (P&L) (M + RS) 
Room 3 c 841 
Pentagon Washington, D.C. 20301-3062 

RE: DAR Case 87-333· 

Dear Mr. Lloyd, 

862 Southampton Rd., #213 
Benicia, 

California 
800-645-5151 94510 
707-7 46-6484 

The Mechanical Contractors Association of Northern California 
opposes the new Department of Defense's policy of only allowing 
small disadvantaged businesses to compete for Defense contracts 
through 1989. 

This policy not only is contradictory to the American free 
Enterprise System, but is unworkable as a practical matter. 

How can the Department of Defense justify such a stance 
without having public input. 

We believe this new regulation has been poorly conceived and 
the normal administrative process has been circumvented. This is 
clearly not the normal intent of the Department of Defense. 

We strongly urge you to repeal this new policy. 

SWS:js 

Sincerely, 

~·L0 
Scott W. Strawbri~~~ 
Executive Vice President 



.. MATSON HILL ROAD· SOUTH GLASTONBURY, CONN. 06073 U.S.A.· 203/633-9485 · TWX: 710-424-8713 

Department of Defense 
The Pentagon, Room 2A330 
Washington, DC 20301 

July 23, 1987 

Re: Reservation of ·SBA 8 (a} 11th Stage Stator Assembly 
NSN: 2840-00-912-0730 
Aviation Supply Office 

Attn: Norma ~ Lefwich, Director - SADBU 

Dear Ms. Lefwich: 

The purpose of this correspondence is to express my 
strong concerns as they relate to the response of the 
Department of the Navy's, K. J. Annunziata, Acting Director~ 
Procurement Division# 2, to J. T. Slocomb's above
referenced reservation request. 

To paraphrase, Mr. Annunziata suggests that the 
referenced contract should not be reserved due to time 
constraints and the criticality of the procurement. 

J. T. Slocomb is the first to be concerned about the 
issue of flight safety, in all instances, and has an 
exemplary record, witnessed by the fact the the firm has 
produced hundreds-of similar stators for prime ~ontractors 
and the military direct ~ all were critical components and 
produced to stringent specif{c~tion~--

While it was pointed out that_~ratt & Whitney was the 
sole-source to supply the part in the past and produces the 
part in-house, it .should be noted that under the CQmpetiti6n 
Enhancement Act of 1985, that similarity is an eff~ctive and 
prudent methodology to qual~fy a vendor of record as a 
qualified source - as was the vehicle in this case; One key 
factor that has greatly assisted J. T. Slocomb in being 
source approved, based upon similarity, is on site visits to 
Slocomb by ASO procurement and technical personnel .. During 
these sessions it has been unequivocally demonstrated that 
J. T. Slocomb possesses the in-house capability to produce 
stators. Slocomb has full in-house capacity for welding, 
brazing, heat-treating, pressing & spinning, etc. - all of 
the requisite capability to meet contract requirements. 



~-

J. T. Slocomb does not dispute the fact that awarding 
the referenced contract under the ·8(a) program would require 
submission of. certified cost and pricing data and the 
preparation of a DCAS Field Pricing Assistance Report 
.supported by a DCAA Audit and DCASR Technical Data, nor does 
it categorically dispute the length of time such a procedure 
requires under normal circumstances. What J. T. Slocomb 
takes exception to is the apparent lack of effort on the part 
of the procurement Division #2 et al, to take a positive 
posture that translates into action that directly enhances 
and supports the dictates, spirit and intent of Pu~lic Law 
95-507 and Section 1207 of Public Law 99-661 ... making good 
faith efforts to provide procurement support for the 
protected classes. 

The Department of Defense "Policy Statement" which 
serves as the basic framework for final implementation into 
the Defense Federal Acquisition Regulation Supplement, 
including compliance with the requirements for publication in 
the Federal Register pursuant to Public Law 98-577, 
Publicizing Proposed Procurement Regulations. and P. L. 96-
354, Regulatory Flexibility Act - specifically states under 
Section ~ Procedures; ~ 

Contracting under Section ~ of the Small Business Act. 

1) Requirements committed to the 8{a} program will remain in 
the 8{a) program to become an integral part of efforts to 
increase competition and expand the industrial base. The 
requirements offered for manufacturing will represent an 
economic production quantity. Unless compelling reasons 
dictate otherwise, the quantities committed to the 8{a) 
program, to the extent permitted by its capacity, will be at 
least equal to the quantity being purchased simultaneously 
under competitive procedures. 

If, as Mr. K .. J. Annunziata suggests, the supply of 
stators has ~windled to a (10) month stock and could cause 
work stoppages at the engine repair facility and render the 
A-6 Aircraft incapable of flying, there ar~ at ·least two 

' --
viable options to award the 11th stage stator as an 8(a) 
contract to J. T .. Slocomb. 

First I. the 8 {a:) procurement award process could be 
expedited to ensure the review and negotiation procedures are 
not elongate~ or urine~essarily delayed, as is. the normal 
course of evsnts during 8{~) contract awards.' 



Secondly, and probably at this juncture most prudent 
en considering the bureaucracy associated with 8(a) 

contract awards, it is quite plausible to split the award of 
the 562 stators -_especially since it was acknowledged that 
the last buy in April of 1986 :was 45 staeor~. A sufficient 
portion of 'the contract - 45 or more - could be. procured 
competitively to·ensure under the worst circumstances that 
the Navy's A-6 Aircraft will remain airborne. The remaining 
stators - 517 or less - could then be procured under the 
SBA's 8(a) program. The s~hedtiling ·of the latter procurement 
shouid coincide w{th the delivery schedule that is in concert 
with the award date. 

Eithet of these.options are viable and are reasonable 
methodologies to assist the ASO in meeting its public 
mandates - particularly Section 1207 of Public Law 99-661, 
which was effective as of.June 1, 1987. Progressive options, 
as those here-outlined, will enable the Department of Defense 
to meet its 5% goal. The ASO's commitment to the spirit and 
intent of the aforementioned Public Law can and should be 
measured by how affirmatively it pursues options, such as 
those outlined, in meeting contract goal objectives. If an 
opportunity, such as the one we are currently presented with, 
is allowed to pass with mere platitudes as to - why awards 
can not be made, instead of how can we make the Public Law 
ork - the 5% goal can not be expected to be realistically 
hieved. 

In this spirit, J. T. Slocomb strongly feels the 
Contracting Officer should be urged to reconsider soliciting 
and placing the subject requirement on a competitive basis. 

We anxiously await the response of ASO and expect that 
it will feel so compel~ed to review its posture and take a 
more affirmative posture. 

Sincerely, 

'~!U.J~ 
Ronald V. Williams 
Government Relations Spec. 

cc: Secretary Taft 
Charl~s W~ Lloyd, Ex~c. Sec. ODASD (P) DARS 
Defense Acquistion Regulatory Council 
MBELEDEF 
Congressman John LaFalce, Chairman - HSBC 
Congressman Charles Hayes, Chairman - Braintrust 
Donald:Hathoway, Director SADBU 
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M..q. Gizzi . 

DEPARTMENT OF THE NAVY 
,J.VtATION IIUJ*,-L.Y OF,ICit 

700 rtoaen~a AVI:NUE 
IDMILAOII.P~IA. JIA: 191 t 1 •eoQ8 IN AIP\..Y AlriR TC'I 

R.G:'CE 1\/E:D 42oo 
P:sn~ .. c:.m 
8 JUL 1987 

JUL1 3 1987 

U.S. Small Business Acbtlnistration Regicn I 
60 Battery Mttt'oh . . ~ 

SG,\ BOSTON 
REGIONAL MSB/COO 

Boston, MA 02110 

Dear Ms. Gizzi 
.. 

The Aviation Supply Office ia in ·receipt of "/Cft% 5 J\me letter which 
requests. this activity reserve a r~qt!iretn':nt for 562 ea. 11th Stage Stator 
Asserrillias (NSNa 2840-00 .. 912-0730) far award to SBA 'Ul"1der the S~tion 8(A) 
COritracting Frogran. Tha Contracting Officer baa considered yw:r . 
r~8t 'in light of the procut"$'Mnt rrsthod eurrently assigned this iten, its 
prior p~t history, and its current atock position, 

. .'!be 11th St88e Stator A$senbly 1.s a critical internal canponent of .tbe . 
Pratt and Whitl1ey CP&W) J~52 engine_. '!he item's CJ:iticalitr to both safety of 
fligh.t. and performance dat~d-its being sourced to the ·l)'dme · 
I'Dit'lUfaoturer. .'!'he mat recent sole-sQU:ree proc:ureaa1t of the :l.tan 'Was 
aco~in Al't":l.l 1986, when a quantity of 45 each· was pt:O~d frctn P&W 
at._ ~. 'Ibis and previOus pr~ta ~ supported. by · .. 
certified eost and pricing information and field pricing .. ~~, .. ~it~ ·.and. 
technical r~p()rts whicll m8ke ABO 'kntmledgeable concstning the prime's · .. 
manufacturing te¢miques and l'~~d co4Jta.. · Conttaet history .. Pemms~~te.~ 
that·. P&W is the only source which has ever supplied the item,. and , . - . 
investigation of cost: data ~hawS_ that P&W rrvniufaetures the item ifi ... house. · · 

~ .. · 

· J .. T. Slocarb Co. was identified by .ASO' s Canpetition AdvOcate· as a 
potential arurce of supply for this item on the basis of its }lav;lng 
manufactured a similar item for'the same er~gine, bec.ause.it possesses a P&W 
data package which allows it to manufacture this variety of sta~, 8I1d 
'bec8U8e it bas been appr<Mld by P&W AS a potantilll s~ for this type of 
JM.teria1. J., T. SlOCQnb Co. lm$ Mvised of its approval by JSO as a source of 
SQPPly fat this· item on 25 March 1987 6 

The . _requirement far: 562. ea. stators is t.he first t:bne ''br~t" of this 
item f1.-cCn eole .. seutce direot:ed proeureDEnt to ccq>etitive solicitation of two · 
approved souraes. · TM large P\Iy. quantity iG gmerated by ASO' s delaying 
procurement of this qu.antity - sensitive item until it could be procured 
.catpetit'ivaly., _l'roc:urenent of mirdmal quantities fran the eole source durin& 
·the ~evi~ three years has caua~d on-Mnd quantities of the item to · · 
dwindle.: · Seventy-three pieces at"e cunently on-hand wi~ 61 remaining fat 
contrAet deli-very.. ThB Ni1Vy projects . it mll be out of stock for ~ <,QM&liTur,o.._, . 

this stator within- 10 mmtha. Lack of; material will cause. work ~~~. ~~.~. 
et~~ at the engine rep.Ur facility and will te$ult in Navy f \ 
A-6 Airc:reft heccxn:l.tlg incapable of. flying. · · 

~ ~ 

l.L~~~~~ 

... T • ....., ...... ,, I " ' ' ' ' ' '' '' '' ' 0 • ' ' '' to • 0 1 • lo lo • lo II U •• oo lo I, 1,. •• 0 • lo I• 0 I I • I • o o lo •• lo lo lo 'o II\ f l1 ... I I' o I.~ ( ~: 1.: I :\,"I •." : : ~ 
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ASO has begtm processtns a cccpetitive solicitation covering this itEm. 
RasUfl'tion of .the so1icitati0l\ l'rOMes without undue delay $hou1d result in the 
iast.utnce of a caapetitively placed.award withln sixty days. Were.-the :ttan 
solicited on a sole-soorce · basig. ~ ~ld be the ease under SQction 8(A) 
~ontraoting methods, a ~t of. this value -would require suhni. ssion of. 
certified cost: and prici.ng data and p~ation of a Defenae Contract . : . 
Mninisttative Stnvtce Field Pricq Alsiatance Report Sl.I{JPorted by Defense . 
Contract lwdit Agency Audit and Defense Contract Administration Service Region 
Technical Data. Experi~ in placipg aole·~Jottt~ procurements of thil·:.w.lua 
~eets a non ... ~etitive ~thOd of contra.cting will require a nrl.¢.nUn 
of six months leadti.me before contract issuance. : 

In light of the information d~,scussed ·above, the C¢ntractil\g OffiCer has 
det~d to solieit and place the subject_ requi;emsnt on a caqletitive b_asis 
because it is the 1Il)$t ~ditious matnod of aoritraot placanent available, .. end 
beC&USe do:lrlg eo will producle a fatr-ro&Xket price far tha item .ests.bl~shed by the 
oonpetitive.ma:rket plaee, J.T. SloealP Co .. wil1 he solicited on a ctmPetitive 
basis .as . one of t:M. ~pproved souraes of supply. . · 

Co\)y tos 
sBA.:.PCR 
SB-A 

Sincerely yours, 

~-w;~dti <'. '.~·. 
K. J. ANNUNZfATA. 
AetinP,: Director. 
Procurement Division #2 

• (l _J ' t I ,-. I 1 LJ T -., /"'"', r ,- I 1 "· 1 , t·/o ,-.. "' • l • .,. .,. I r-, -,,., ,-.. 

~· 



GAP FILLER INDUSTRIES CORPORATION 
2158 Red Rock Drive, Beavercreek, Ohio 45431 

Thomas H. Savage 
President 

July 29, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD <P) :nARS 
c/o OASD <P&L) <M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd 

Tel. [;513]429-4021 

I am writing to express my support for the regulations that 
the Depar.tment of Defense has developed to reach its 5% minority 
contracting goal. In general, I think they represent a step 
forward and at least a good starting point for going ahead with 
implementation. I especially support the intent to develop a 
proposed rule that would establish a 10% preference differential 
for small disadvantage business in all contracts where price is a 
primary decision factor. 

However, I am concerned that several important questions 
have been overlooked in the published interim regulatio~s. 
First, there are no provisions for subcontracting. Second, there 
is no mention of participation by Historically Black Colleges and 
Universities, and other minority institutions. Third, it is not· 
clear on what basis advance payments will be available to small 
disadvantaged contractors in pursuit of the 5% goal. And 
finally, partial set-asides have been specifically prohibited 
despite their potential contribution to small disadvantage 
participation at DOD. 

Gap Filler Industries Corporation is highly interested in 
this regulation, as it pertains to the minority institutions 
mentioned above and their ability to participate iri the growth 
of this country.· We fu.lly support Congressman Grays' efforts in· 
this- endeavor.· 

I urge the Defense· Depart:ment to· address the above issues 
quickly, and to move forward aggressively in pursuing the 5% 
goal set by law. 

Sincerely, 



(718} 625-5800 

Sefectiue !J(nitwea7., ffnc. 
B'KLYN NAVY YARD. BLDG. #5 

BROOKLYN. NEW YORK 11205 

July.13, 1987 

Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C; 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the ·Federal 
R e g i s t e r o f Ma y 4 , 1 9 8 7 ( 5 2 Fe d . Re g . 1 6 2 6 3 ) , a n d 
pro v i de s c omme n t s on p r o p o s e d par t s 4 8 C . F . R . 2 1 9 . 0 0 1 
and 2 1 9 . 3 . As ex p 1 a i ned be 1 ow , I res p e c t i v e 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural ha~~icaps that the Hasidim wi 11 suffer 
if the proposed regulations are adopted. 

Ha s i d i c Jews have bee n r e c o g n i z e d a s a d i sad van -
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the.provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has the 
responsiblity to make a similar determ.ination. The 
controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary· of Commerce has already. made; namely, 
whether the group consists of indivrduals ".who have 
been. subjected to racial or ethnic prejudice or cultur~ 
al bias." 15 U.S.C. #63"7 :(a)··(5). ···Thus, in·addition 
to the groups that are identified: in Part. 219.001 
of the proposed regulations, the Defense Department 
should accept the findings of the Seci~tary of:Commerce 



Charle·s W. Lloyd -2-

(most recently confirmed on 
Hasidic Jews constitute a 
group individuals. 

July 13, 1987 

Oc t o be r 2 4 , 1 9 8 4 ) t h a t 
socially disadvantaged 

In the absence of· express recognition of Hasidic 
e 1 i g i ·b i 1 i t y in · Part 2 1 9 . 0 0 1 , I must res p e c t f u 1 ly · 
object to the protest procedures set forth in proposed 
P a r t 2 1 9 . 3 0 2 . The s e p·r o c e d u r e s a r e an open i n v ( t a t i on 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are not members
of a design•ted group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligibility but other individuals. are not. Under 
t he s e c i r c urns t an c e s , i n d i v i d u a 1 s who a r e no t me m be r s 
of design~ted _groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s -i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requir~s the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I o p p o s e t he r e f e r r a 1 p r o c e d u r e s e t f o r t h i n p r o p o. s e d 
Part 219.302. 

Sincerely, 

~ /cJc4AY 
Abe schlesinV; 



(201) 643-3236 

W illiams & Co., PA 
Certified Public Accountants 

43 Halsey Street • Newark, New Jersey 07102 

July 27, 1987 

Defense.Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
tvashington, DC 20301-3062 

Dear Mr. Lloyd: 

RE: 1987 National Defense 
Authorization 
Public Law 99-661 (Section 1207) 

I am writing to express my concern about the interim regulations that 
the Department of Defense has developed to implement the 5% minority 
contracting goal. Although the regulations are a step in the right 
direction, it appears that a number.of important issues have been 
over.looked. 

First, the regulations contain no express provisions for 
subcontracting. Second, the regulations do not provide for the 
participation of either historically Black colleges and universities or 
minority institutions. Third, it is unclear on what basis advance 
payments will be available to minority businesses in pursuit of the 5%. 
goal. Finally, partial setasides have been specifically prohibited 
despite their potential ability to facilitate minority business 
participation. 

I urge the Department of Defense to address these issues quickly and 
thoroughly in the final regulations. 

Sincerely, 

WILLIAMS & CO. 

~~ J/Ji __ 
O'Neil Williams, CPA 

P rtner 

cc: Honorable Bill Bradley 
Honorable Frank Lautenberg 
Honorable Peter W. Rodino, Jr. 
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BONDED MAINTENANCE CO., INC. 

29,1987 
P.O. Box 1355 • National City, CA 92050 

(619) 292-8057 • (619) 292-8061 
:I 

defense Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd 
c/o OASD, Room 3C 841 
The Pen t.agon 
Washingtonr D.C. 20301 

Dear Mr. ·Lloyd: 

As a minority businesswoman, I am deeply concerned about the 
interim regulations published in May by the Defe~se Department. 
I believe that these regulations disregard the potential benefits 
minority businesses could receive from an increase in subcontract 
awards. 

Subcontracts give minority businesses a chartce to participate in 
Defense contracts that would otherwise be bey?nd their capacity, 
currently ignore our potential . Thus, subcontracting is a good 
way to develop minority businesses while fulfilling America's 

efense needs . 
·,., 

I urge the Defense Department to make subcontracting an integral 
part of the awards and procurement process. 

Sincerely, 

:;k}~t~·c·.~ 
Mi~ie C. Cochran 
President .. 



HONIG INDUSTRIAL DIAMOND WHEEL, INC. 
50 21st St., Brooklyn, N.Y. 11232 

July 13,-1987 

Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

718 -788-7400 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263), and 
provides comment s on proposed par t s 4 8 C . F. R. 2 1 9 . 0 0 1 
and 219.3. As explained below, ~ respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Has i d i c Jews have been r e cog n i zed as a d i sad van
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has the 
responsiblity to make a similar determination. The 
controlling statutory test for the Defense Department 
is indistinguishable· from the determination that 
the Secretary of Comme·rce ·has already m-;de; namely, 
wh e the r t he g r o u i;> con s i st s o f i n d i v i d ua 1 s "who : have 
been subjected to racial or ethnic· prejudice or c~ltur
a 1 b i a s ~ " 1 5 U • S . C • # 6 3 7 ( a ) · ( 5 ·) • Thus , i n add:. i t i o n 
to the groups that are identified in Part 2(9.001 
of the· proposed· regulations, the Defense Depar:tment 
should accept the findings.of the Secretary of Commerce 



.MEDIOtL 
1ndustr1es ltd. 
866 East 29th Street. 
Brooklyn. N.Y. 11210 
(212) 258-5200 
out Of N.Y. state J u 1 y 1 3 , 1 9 8 7 
800-221-0850 
800-221-0851 

Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd 
Executive Secretary 
ODASK (P) OARS, c/o OASD (P&L) (M&RSJ 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Reg i s t e r of May 4 , 1 9 8 7 ( 52 fed. Reg . 16 2 6 3 ) , and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below, I respectfully object 
to the exclusion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to define this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99-661, 
Sect ion 1207 (a) ( 1), the Defense Department has 
t he r e s pons i b i 1 i t y t o rna k e a s i m i 1 a r de t e r m i n a t i on . 
The controlling statutory test for the Defense Department 
is indistinguishable from the determination that 
the Secretary of Commerce has already made; namely, 
w he t he r the . g roup cons i s t .,§. o f i n d i v i d u a 1 s .. who have 
bee~ subj~cted· to racial o~ ~thnic prejudice or cultu~al 
b i a s • " 1 5 U . S . C . # 6 3 7 1 · .i ) : ( 5 ) . T h u s , i n add i t i on 
to the gr9ups that. are identified in Part 219·.001 
of the proposed re gu 1 at i ·:>ns ,: the Defense Department 
should accept the findings of ·the Secretary of Commerce 



Chaires w. Lloyd -2-

(most recently confirmed on 
Hasidic Jews constitute a 
group individuals. 

July 13, 1987 

Oc to be r 2 4 , 1 9 8 4 ) that 
socially disadvantaged 

In the absence of· express recognition of Hasidic 
eligibility in ·Part 219.001, I must respectfully_ 
object to: the protest procedures set· forth fn proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportunities 
by disadvantaged individuals who are n~t members 
of a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of el igibi 1 i ty but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated ~roups are likely to be the most frequent 
targets of the protest procedures under Part ·219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to a p p 1 y the e 1 i g i b i 1 i t y de term in a t ions be rna de by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely, 

~#7 ;£/MVif 
,. 

Betty Lenovits 
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~ "Quatay -pis ltY>vldin{: Quatay Serv;," 

AMERICAN SYSTEMS ENGINEERING CORPORATION 

87-5240 
JEG:gew 
28 July 1987 

760 LYNNHAVEN PARKWAY • SUITE 200 • P. 0. BOX 8988 • VIRGINIA BEACH, VIRGINIA 23452 • (804) 463-6666 

Defense Acquisition Regulatory Council 
Attn: Mr. Charles Lloyd, Executive Secretary 
ODASD(P) DARS . 
c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington,. D.C.: 20301-3062 

Dear Mr .. Lloyd: 

· The Federal Register, Vol. 52, No. 85, of 4 May 1987 invites 
comments on an interim rule amending the Defense Federal Acquisition 
Regulations Supplement (DFARS). 

The National Defense Authorization Act for Fiscal year 1987 (Public 
Law 99-661) established a program to allow five percent of DoD contracts 
to be awarded to Small Disadvantaged Business (SDB) concerns. The 
Navy has recently started to implement this program by diverting 
contracts which were previously held by other small business concerns. 
I do not believe this was the intent of Congress. 

In the FY 1988 Defense Authorization Act, there is language in 
Section 846(b)(7) that directs the DoD to not reduce the existing 
8(a) and other small business set aside programs in order to meet 
the five percent goal for SDB awards. 

The current DoD approach is causing immediate problems for small 
business firms by diverting small business contracts to SDB firms 
in spite of the likelihood that Congress will direct them to stop 
this practice. They will probably continue until the Authorization 
Act is law. In a recent instance, we have been a subcontractor on 
a small business set aside contract and were prepared to bid the 
follow-on contract as the prime contractor. After being announced 
in the Commerce Business Daily as a small business set aside, the 
Navy suddenly announced that it would be set aside for SDB firms. 
This prevents our firm from bidding as the prime contractor. 

We strongly recommend that action be taken to incorporate the 
intent. of Section 846(b)(7) of the FY 1988 Defense Authorization Act· 
into the final_ language used in the proposal DFARS revision. 

Sincerely, 

CORPORATION 

VIRGINIA BEACH, VA • ARLINGTON, VA • BELLMAWR, NJ • SAN DIEGO, CA • SAN FRANCISCO, CA 



GENERAL RAILROAD EQUIPMENT AND SERVICES. INC. PO BOX 159. EAST ST. LOUIS. ILLINOIS 62202 (618)271-1866 

July 28, 1987 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles W. Lloyd 
cjo OASD, Room 3C.841 
The Pentagon 
Washington, D.C. 20301 

RE: Interim Rule to· implement Section 1207 of PL 99-661 

Dear Mr. Lloyd: 

As a minority businessperson, I am deeply concerned about the 
interim regulations· published in May by the Defense Department. I 
believe that these regulations disregard the potential benefits 
minority businesses could receive from 1. the SBA 8(a) program, 
and 2. an increase in subcontract awards. 

The SOB program, as it is currently configured, will advers~ly 
impact the SBA 8(a) program by enabling the CO's to withdraw 
requirements from the 8(a) program and designating them under the 
SDB program. 

Subcontracts give minority businesses a chance to· participate in 
Defense contracts that would otherwise be beyond their capacity, 
and enable them to enter agreements with prime contractors that 
currently ignore our potential. Thus, subcontracting is a good 
way to develop minority businesses while fulfilling America's 
defense needs. 

I:urge the Defense Department to 1. institute safeguards that will 
insure. that the 8 {a) . program is not adversely impacted· :by the SDB 
set-aside program, and 2. make subcontracting an integral part of 
the awards and procurement process. 

Sincerely, 

-~1\,\_(0\\ k'lf"~ 
Ronald L.. Thompson 
PJ;:'esident 

RLT:bb 

Divisions: Railcar D1vis1on• 3600 M1ssouri Avenue· Alorton. IllinoiS 62207 • Structural and Plote ·East Canal Road· Marse1lles.llhnois 61341 
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August 3, 1987 

Mr. Charl<?S Lloyd· 
Sec, ODASI> (P) OARS 
. c I 0 0 As l) ( p & L ) U1 & H s ) 
Penta<Jon 
washington, D.C. 20301-3082 

Dear Hr. ·1. loyd: 

?)tjJY 

As an executive of an 8(a) Small Disadvantaged Business. I am writing 
to add my support. for the Interim Rule implementing Pub 1 ic Law 
99-661. I, along with many others, appreciate the impact that the 
8a program is having on minority-owned businesses enabling them 
acess to contracts thqt might not have been available to them 
through normal contracting procedures. Public Law 99-661 will 
provide additional opportunities to those deserving corporations; 
however, the Interim nule implementing the law does have some major 
discrepancies that could reduce its effectiveness. 

'1' he I n t e r i m R u 1 e wo u 1 d not pro v ide any spec i a 1 cons ide r a t i on s f o r 
those co111panies already participating in and qualified under tile SBA 
Section U(a) program, thereby diluting the effectiveness of both 
prQgram~.i. contracting Officers should, ·as part of the Interim 
Rules, be provided decision-making criteria that would provide a 
fair distribution of contracts between those companies participating 
in the O(a) program and those in the DOD program. 

Hi nor i ty l·1BE 8 (a) program "graduates" should be encouraged by DOD to 
participate in the DOD goals program. That could be accomplished by 
changes to the regulation to allow no portion of gross receipts or 
employment .levels awarded pursuant to 8(a) to be included in. 
contracts to be awarded under SOB set-aside program (See II.R.l 
1807-Sec 7), or to allow some other appropriate increase in 
size-levels·. 

I. also feel.strongly that Small and Disadvantaged Business 
U.t i 1 i za t ion ( SADBU·T r epresen tat i ves should be part of the SDB 
set-aside proces_s and appeal rights under DFAR 19-505 should apply 
to all SDB set-as.ide program contra.cts. SDB set-aside protestu 
should bt~ restricted to qualified SOB offerors, with penalties 
assessed.for frivolous· protests. 

ADM Corporate Office, 1920 Uladensburg Road. N.E., Washington. DC. 20002. (202) 526·0440 
ADM Europe, APO New York 09633, Telephone: 496121·502037 

ADM Korea, IIIIC. EUSA (C4S). APO SF 96301, Seoul: 822· 792-5559 



'!'he inclusion of some measure for a contracting officers job 
performance directly tied to satisfactory progress towards meeting 
the 5% Sl>B goal would encourage the maximum utilization of the 
program. 

The Interim Rule for implementation of Public Law 99-661 should also 
include the authority to ,a\oJard portions~ of contracts to SOBs. The 
authority· would allow contracting officers to increase SOB 
particir>~tion and ease the burden on reaching the 5% goal for 
defense contracts. 

The Interim Rule should also include a provision for application to 
contracts. let OCONUS •. While some contracts fall under· local tr.eaty 
provisions requiring participation by foreign corporations, a 
significartt number of ~ontracts are let overseas for U.S. companies 
only. 'l'he inclusion of a provision requiring overseas contractors 
to honor the Public Law 99-661 would greatly increase the 
participation by minority corporations in international business arld · 
provide a further opportunity for defense to meet its 5% goal. 

I must reiterate that the Interim Rule for implementation of Public 
Law 99-661 is basically a fine program. However, with minor changt~s 
the program could increase participation, provide more opportuni.ti•~s 
for minority-owned corporations, and allow the Defense Departmerlt to 
realize its 5% goal. 

Sincerely, 

L\4ltLAflz_ 
oavG~\e 
Executive Vice President 



:<r 
f'*: ..!~·:.. '• ·• I ' ' _,.. l:' . 5400 Port Royal Road ."· Springfield, Virginia 22151 - 2388 t":'.1 (703) 321-9000 

Defense Acquisition Regulatory Council . 
Attn: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P) I DARS . 
c/o OUSD(A) Mail Room 
Room 3D139 
The Pentagon 
Washington, D.C. 20301-3062 

Subject: DAR Case 87-33 · 

Dear Mr. Lloyd: 

03 August 1987 

ENSCO, Inc. is a small R&D company of 270 employees headquartered in 
Springfield, Virginia. We strongly support the government's small business 
program, because we believe the benefits to the government and our society are 
many fold. First, one of the major problems facing America today is a need for 
more technological innovation. Historically, small businesses have been a frequent 
source of innovative advances. The government's small business program, including 
the Small Business Innovative Research (SBIR) Program, has been a useful catalyst 
to spawn these technological developments. Second, small business are usually 
more cost competitive than large companies. The major re-ason for the lower cost 
is they do not have the extensive corporate.,. support staffs many larger companies 
have. Third, small businesses have shorter communication chains which result in 
more flexibility and a greater ability to react faster to problems. 

Small disadvantaged businesses offer the same benefits as non-disadvantaged small 
businesses. Overall, from a socioeconomical and political stand-point, the small 
disadvantaged business program has been a success. However, the program does 
have several serious problems and they should be solved before any thought is given 
to expanding the program. 

o First, there must be more competition between small disadvantaged 
companies for t_he business. Too frequently the competition is so limited 
there is no incentive for the disadvantaged company to be cost 
competitive. · 

Recommendation -
Require all small disadvantaged set-asides to hav·e a minimum of three 
bidders. If· there are less than three, open the competition to all small 
bu~inesses and give the disadvantaged companies a cost advantage up to 
596.- That is, if the disadvantaged company qualifies technically and 
managerially and falls within the ·competitive range, the company could 
be up to 596 more expensive than the non-diSadvantaged companies and 
still win the contract. · 



o Second, we believe many of the small disadvantaged companies focus on 
low technology areas such as guard services or janitorial services. If the 
Department of Defense (DoD) increased the set-aside goal from 2.596 to 
5.0%, which would probably expand contract awards into higher technical 
work areas, we question whether there will be sufficient qualified 
companies to meet the requirements. 

Recommendation -
Keep the 2.5% goal, but make it a more meaningful one. Require ~ 
certain portion of high technical work to be small disadvantaged set-aside 
and concentrate on developing companies to become qualified. 

o Third, a problem in the past has·been· graduating small disadvantaged 
companies from the program. Too frequently small companies have grown 
to a large company status yet have stayed in the program. The Small 
Business Administration (SBA) has solved most of this problem through 
closer monitoring of the companies' growth. Because of the large 
contract dollars involved there is always the possibility of abuses and the 
SBA must continue to maintain their close monitoring. 

In summary, we are against the expansion of the small disadvantaged business 
program to 5.0%. We strongly believe a better objective of the program should be 
to raise the quality of technical effort being set-aside rather than the quantity. 

/bd 

Very truly yours, 
ENSCO, Inc.· 

Erik G. Thamm, Director 
Finance and Contracts 



ODA Economic 
Development 
Corporation 

Opportunity Development Association 
12 Heyward Street, Brooklyn, New York 11211 • (718) 522-5620 

July 30, 1987 

Defense Acquisition Regulatory Council 
Att: Mr~ Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The· Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Re g i s t e r o f May 4 , 1 9 8 7 ( 5 2 Fed . Re g . 1 6 2 6 3 ) , and 
provides comments on proposed parts 48 C.F.R. 219.001 
and 219.3. As explained below,.we respectively object 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a disadvan
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Sect ion 1207 (a) ( 1), the Defense Department has the 
responsiblity to make a similar determination. The 
control! ing statutory test for the Defense Department 
is indistinguishable from the determination that.' 
the Secretary of Commerce has a 1 ready made; name l'y, 
whether the group consists of individuals "who ha·ve 
been subjected tti racial or ethnic prejudice ~r cultur
al bias." 15 U.S.C. #637 (a) .(5). Thus, irt addition 
to the groups that are identified in Part 219.001 
o f t he prop o sed r e g u 1 a t i on s , · t he De. f ens e De par t men· t 
should accept the f-indings .of the Secretary of. Commerce 

An Associate Office of United States Department of Commerce 
Affiliated with the Minority Business Development Agency 



·Charles Lloyd -2-

(most recently confirmed on 
Hasidic Jews constitute a 
group of individuals. 

July 13, ·1987 

Oc t o be t 2 4 , 1 9 8 4 ) t h a t 
socially disadvantaged 

In the absence of express recognition of J:-!asidic 
eligibility in Part 219.001, we must respectfully 
object to the protest procedures set forth in proposed 
Part 219.302. These procedures are an open invitation 
to obstructionist opposition to contracting opportuni~ies 
by disadvantaged individuals who are not members of 
a designated group. Under the proposed procedures, 
designated group members are entitled to a presumption 
of eligib-ility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designatedd groups are likely to be the most frequent 
targets of the protest procedures under Part 291.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
s t a t u s . I n t h e p a s t , S B A has be e n u n j us t i f i a b 1 y ( a n d 
unconstitutionally) inhospitable to requests by Hasidic 
Jews for des i g n a t ion a s soc i a 1 1 y d i sad vantage d . 
Although Public Law 99-661 requires the Defense 
Department to apply the eligibility criteria of 15 
U.S.C. #637, it also requires that eligibility 
determinations be made by the Defense Department 
and not the SBA. Accordingly, we oppose the referral 
procedure set forth in proposed Part 219.302. 

S i n c e .r e 1 y" 
.. , . ./ 

I Jd··· .. : ., J! /: .. /~ t{ c~--ct ( {. c.-, 
I~-/. :·j:>vt ,C/ .. 

. -z"v·i v Ke s t e nba urn 
Executive Director 

ZK:rt 



August 3 ,_ 1987 

Mr. Charles w. Lloyd 
Executive Secretary 
Defense Acquisition Regulatory Council 
ODASD (P) OARS, 
c/o OASK (P&L) (M&RS) 
Room 3C841 
The Pentagon 
Washington, D.C. 20~01-3062 

Re: DAR Case 87-33 

Dear Sir: 

45 Rockefeller Plaza 
New York, New York 10020 

. 212/713-0022 

Michael · ·.z. Matthew 
President 

GM Energy Company Inc. (herein referred to as "GME") hereby submits 
comments on the interim rule regarding DAR Case 87-33. These rules 
are of continuing paramount importance to GME, a wholly-owned 
minority corporation. 

These :comments specifically address Vol. 52 No. 85 of the Federal 
Register dated May 4, 1987 Page 16267 of Section 252.219-7006(c) 
regarding the program set aside for SDBC's and sourcing therefrom 
petroleum products. Your attention is drawn to the following. 

The promulgation of Vol. 52, No. 85 Fed. Reg., May 4, 1987, Section 
252~219-7006(c) at 16267 would appear to contradict the implementing 
statute, P.L. 99-661 Section 1207(b). This conflicting construction 
apparently is the result of the Division of Small Business Affairs 
of the Department of Defense's interpretation of this section of 
the Federal Register to limit minority participation to only those 
entities which produce "end-items". There has been a misconstruction 
of the language at 10 u.s.c.A. Section 2301 note makes clear that 
it is limited by P.L. 93-365 ritle VII, Section 707 - the Buy 
America Act provides, at subsection (b) that: 

"(b) For purposes 9f this section, the term 'goods 
which are other than American goods' means (1) an 
end product which has not been mined, produced, or 
manufactured in the United States, or (2) an end 
product manufactured in the· United States but the 
cost of the components thereof which are not mined, 
produced, or manufactured in the United States." 

Accordingly, the subsection of the Federal Register at issue seems 

225953 GME(~ Ull 6801184 GMEC U\V 



July 30, 1987 

Defense Aquisition 
Regulatory Council 

dl ",_, WK ' . 
~-'II Laboratories, Inc. 
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ATTN: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P)DARS 
c/o OASD(P&L) (M&RS), Room 3C841 
The Pentagon 
Washington, DC 20301-3062 

RE: DAR Case 87-33 

Dear Mr. Lloyd: 

We are providing you with our comments on the interim rule on the 
. above mentioned case. 

My-K Laboratories Inc., an 8(a) certified company since 1979, is 
a manufacturer of pharmaceutical products. As a manufacturer, we 
provide pharmaceutical products to various federal agencies, 
including the Veterans· Adminis.tration and the Department of 
Defense. 

We are very much concerned with certain aspects of the proposed 
legislation, in particular, how this rule will affect our firm as 
will as other 8(a) firms and SOBs. 

We are therefore, formally submitting the following comments. 

A) Section 219.301: We are not in favor of self 
certification. We propose the SBA. be involved in SOB 
certification •. The SBA.has done a magnificent job in· 
preventing the proliferation of "front" type firms. 

B) S~ction 219~302: ·If the·SBA does·not respond within 10 
days, with regard to SOB status, the offeror is considered 
SDB •. We propose the rule state, if the SBA d6es not respond 
within the 10 day period, an extensio~ be requested. until 
such time the :SBA has investigated bona fide disadvantaged 
status. · 

QUALITY IS OUR NO. 1 PRIORITY I 



Mr. J ... loyd 
page 2 

C) . Section 219.501: We are in opposition of the decision to 
set-aside SOB be a unilateral one by the contracting officer. 
We propose the decision be made in conjunction with the SBA. 

D) Section 219.502-3: We are opposed to entire contract 
set-asides. We propose partial set-asides with SBA 
involvement. 

E) Section 219.5D2-72: There is potential danger for 8(a) 
firms to be excluded from effectively performing self 
marketing. We propose legislation to protect 8(a) firms from 
losing self marketed contracts under this section. 

F) Section 219.504: Finally, we propose 8(a) firms be 
offered the same type of priority given this legislation. 

We are very concerned regarding the above mentioned comments. We 
are therefore requesting correspondence from you, so that we may 
stay abreast of new developments. 

Very truly yours, 

Kun Chae Bae 
President 
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Mr. Charles W. Lloyd 
Executive Secretary, ODASD. (P) OARS 
C/0 OASD ( P & L ) ( MARS), Room 3C841 
The Pentagon . 
Washington, D.C. 20301-3062 
July 30, 1987. 

Subject: National Defense Authorization Act ( P.L. 99-661 ) 

1. I appreciate the opportunity to express my concern on thls 
matter. The following is submitted far your consideration: · 

a. The regulations do not address, specifically, how the 8(a) set 
asides will. be awarded to the new firms in the initial period. Some 
firms cannot compete with existing 8(a) firms that have established 
a good performance record because they have .been in the program 
longer. Starting firms see firms about to graduate from the 8(a) 
program , far all. practical purposes, as big business. THE 
PROGRAM MUST REMAIN AS A DEVELOPMENT EFFORT WHICH 
RULES OUT COMPETITION AMOUNG 8(A) FIRMS. THIS REQUIRES 
SBA INTERVENTION SINCE THE PCO OR THE AGENCY'S SMALL 
BUSINESS QFFICER CANNOT Elf.FECTIVELY DETERMINE WHICH 
FIRMS ARE IN THE MOST NEED. ADDITIONALLY, THE MISSION 
OF DOD PERSONNEL IS IN AWARDING THE CONTRACT AND NOT 
IN DEVELOPING NEW BUSINESSES. 

b. The SOB set~e procedure is ,prone to be misunderstood or 
misused. THE PROCEDURE REQUIRES THAT THE PCO(S) 
EXERCLSE A JUGEMENT CALL CONCERNING NUMBER OF SDB(S) 
AVAILABLE, AT LEAST TWO, THAT THE PROPOSALS. FOR THE 
PROCUREMENT NOT'EXCEED 10% OF THE MARKET VALUE, AND 
FINALLY THE POWER TO WrrHDRAW THE REQUIREMENT IF 
THESE c-ONDITIONS. ARE NOT MET. THESE ARE QUESTIONS THAT 
CAN BE EASILY JUSITFIED 'rN BOTH SIDES, PCO OR THE SOB. 
UNFORTUNATELY,.THE PCO HAS THE UPPER HAND AND CAN 
TAKE ACTIONS THAT AFFECT THE SOB FIRMS ADVERSELY •. 
A MECHANISM FO:R ASSURING THAT ALL 8(A) CONTRACTORS 
DEVELOP . TO A POSITION OF MATURITY UPON GRADUATION 
FROM THE PROGRAM IS LACKING·, IN THE PRESENT SYSTEM 
ANP IN THIS PROPOSED PROCEDURE. THE 8(A) PROGRAM MUST 
MAINTAIN AS rrs PRIMARY MISSION THE 'DEVELOPMENT OF 
NEW FIRMS. THIS CANNOT HAPPEN AND CERTAINLY WILL NOT 
HAPPEN IN THE PERIOD OF 5YRS IF COMPETITION AMONG 8(A) 
FIRMS IS A PREREQUISITE. ALSO, THE PCO lB PRIMARILY 
INTERESTED IN AWARDING CONTRACTS NOT DEVELOPING NEW 
BUSINESSES. 



I'J Galactic Technologies lNc. 

6322 Sovereign Suite 248 • San Antonio, Texas 78229 • (512) 366-3422 

2. We hope that the 8(a) program remains as a development tool for 
SDB(S). This ~es expertise in the area of· small businesS 
development and real time data on the 8(a) firms being serviced. 
The SBA is the proper agency for this function. 

SinCerely, 

~-
Emilio Mendoza, Phd. President 
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Defense Acqui si ti on Regu·l ato.ry Council 
Attn Mr. Charles lloyd, Executive Secretary 
ODASP(P) OARS 
c/o OASD(P&l) (M&RS) 
Room 30139, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

?7-33 

30 July 1987 

By the Federal Register, Volume 52, Number 85, May 4, 1987, the Defense 
Acquisition Regulatory (DAR) Council invites public comment concerning an 
interim rule amending the Defense Federal Acquisition Regulation Supplement 
(DFARS) to implement Section 1207 of the National Defense Authorization Act 
for Fiscal Year 1987, entitled "Contract Goals for Minorities ... Comments are 
required by August 3, 1987. 

ANADAC, Inc. is a small publicly-owned engineering management and tech
nical ·services company. We employ approximately 150 people. Under an ESOP 
(Employee Stock Ownership Plan), the employees own in excess of 20 percent of 
the publicly held stock. Our major customer is the Department of the Navy 
and, more particularly, the Naval Sea Systems Command (NAVSEA). We are one 
of perhaps 50 companies in the Washington area that compete for NAVSEA 
service contracts, particularly contractor support services (now defined as 
CAAS: Contractor Advisory and Assistance Services). There are at least 10 
small disadvantaged SA-certified companies who also participate in NAVSEA 
CAAS procurements. 

ANADAC, Inc. and most of the other small businesses performing NAVSEA 
technical services/CAAS contracts depend to a large extent on competitive 
small business set-aside awards to sustain our business base. As part of the 
Federal Government Small Business Program, we as a group support the 8A and 
small disadvantaged business (SOB) programs. We cannot, however, condone OSO 
implementation of SEC 1207 as it now stands. It is inequitable and unfair 
and will severely damage many companies in our business community. 

As a basic premise, ANADAC, Inc. questions th~ legality of the interim· 
rule as it is written and being i~plemented. We believe it.to be in conflict 

:with the Small Business Act as it pertains to protecting the interests of 
small business concerns and with the_Armed Service~ Procure~ent Act·as it 
pertains to fairness in allocating federal contracts to. small business. In 
addition, the Section 1207 language does _not appear to be permissive. There
fore, unless either Section 1207 or CICA is amended, it would seem that SOB 
set-asides made without justifications and approva~s· would be subject to 
challenge. We request that a legal opinfon in all three instances be 

Crystal Square 3 Suite 300 1735 Jefferson Davis Hwy. Arlington, Virginia 22202-4177 (703) 892-9500 
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August 3, 1987 ~c~ 

Th~ Honorable Casper Weinberger 
Secretary 
De~artment of Defense 
The Pentagon 
Washington, D~C. 20301-3062 

Dear Secretary W_einberger: 

/);;;~ #7 
1 

As members of Congress concerned about the success and proper 
i~P.lementation of the Department of Defense's minority set-aside 
program, we are writing this letter to propose specific 
regulatory language for the final regulations implementing 
section 1207 of P.L. 99-661. 

section 205.207 -- Preparation of bids. 

The regulations should not prohibit non-small disadvantagved 
businesses from submitting unsolicited proposals, provided they 
know in advance that the procurement may be set-aside. Although 

'the regulations should be clear in seeking proposals· from SOBs 
only, they should not specifically prohibit unsolicited proposals 
from non-SOBs. Therefore, we would amend the language of Section 
205.207(d) (S-73) by substituting the following language in place 
of the last s~ntence: 

"Therefore, replies to this notice are requested at this 
time from small disadvantaged business concerns o~ly. 
Replies re-ceived from-other than small disadvantaged 
business concerns will not be considered, unless adequate 
inierest is not received from SDB concerns, and the 
solicitation is. issued as a (enter basis for ~ontinuing 
the acquisition, e.g. 100% small business set-aside wfth 
e~aluation .pr~ference for SDB .concerns, etc.).~ 

section 206.203-70 
concerns. 

Set-asides for small disadvantag·ed pusiness 

Even assuming that the·competition in Contracting Act doe~ not 
require a contracting offi~er to prepare a written justification 

·for a set-aside award under the 5% program, we would amend 
Section 206.203-70 by deleting th~ last sentence and substituting 
the following l~nguage: · · 

"All justifications, determinations, findings, and 
approvals in connection with the set-aside of a procurement 
under this program shall conform with the requirements of P.L: 
99-661 and DoD procurement practices.• 

we would also recommend that Federal Acquisition Regulation 
52.219-9 (d) (11) (iii) be amended to read as follows: 



•Records on each subcontract solicitation resulting in an 
awatd of more :than $10,000, indicating (A) whether small· 
business concerns were solicited and if not, why not, (B) 
·whether small disadvantaged business concerns. were solicited and 
if not, why not, and (C) if applicable, the reason ·the award was 
not made to a small business cioncern.• 

Section 219.001 -- Definition~. 
. .. 

The definition of •fair mark~t price" should be amended to read: 

•For purposes of this part, fair market price is a. price based· on 
reasonable costs under.normal·competitive conditions and not on 
lowest possible costs. For new procurement·requirements, or 
requirements that lack satisfactory procurement history, the 
est~mate shall be based upon recent award prices adjusted to 
in"·sure compatibility.. such adjustments shall take. into account 
differences in quantities, performance times, plans, 
specifications, transportation costs, packaging and packing 
costsr labor and material costs, overhead cost~, and any 
additional cost which may be deemed appropriate~· 

Section 219.201 -- Technical assistance.· 

The regulations fail to make specific proposals regarding the 
technical assistance requirements under Section 1207. Therefore, 
we sugges~ that the following language be incorporated in the 
final regulations: 

In the amendment to 219.20l(a), the phrase •, pursuant to section 
1207(c)," should be inserted after the phrase "It is the policy 
of the Department of Defense" and before "to strive to meet these 
objectives•. 

A n~w 219.202-6 should be added to read as follows~ 
-..... 

"19.202-6 Technical assistance. 

• (a)· Contr·~ctin·g off-icers shall provide .project:Lons: of. DoD 
requirements up to 18 months. ·in advance :of ~ublicatjon. Such 
projections shall include a d~scription of what wi~l be 
pUrChased 1 WhO ShOUld :.be C0n:t:8Cted and the anticipated 
ca~abilities necessary to f~lfill the r~quiremerit~ 

"(~) Each· military facility with procurement· activities shall 
conduct annual tech~i~al assistance ~eminars, funded by DoD~ 
using contracting officers and other related. personnel. This 
subsection applies.to milit~ry procurement persorinel at the 
facilities of prime contractors as ·well. These seminars shall 
include discussions regarding information ab6ut th~ minority 
contracting program in general and at particular military bases 
or prime contractor facilitie~, advice about DoD procurement 
procedures, instruction on preparation of proposals, and other 



Accordingly, 219.302(5) should be ~eleted. 

Finally, 219.302 (6) should be amende.d to read: 

•cs) If the DoD determination.is not issued within 10 days after 
the contracting officer's receipt of the protest, it shall be 
presumed that the questioned offeror is a SDB concern. This 
presumption will not be used as a basis for an award without 
first ascertaining when a determination can be expected, and 
where practicable, waiting for such determination, unless further 
delay in award would be disadvantageous. to the Government.• 

Section 219.502-3 -- Partial set-asides. 

Provision should be made for ·partial set-asides under· the 5% 
pr~gram. Therefore, we would amend section 219.502-3 to track 
the language of the Federal Acquisition Regulations to read as 
follows: · .~.·a-•• 

• (a) The contracting officer shall set aside ·a portion of an 
acquisition for exclusive small disadvantaged~business 
participation when--

"(1) A total set-aside is not appropriate; 

"(2) The requirement is severable into two or more economic 
production runs or reasonable lots; 

.. 
"(3) One or more small disadvantaged business concerns are 

expected to have the technical competence and productive capacity 
to satisfy the set-aside -portion of the requirement at a 
reasonable price; 

"(4)- The acquisition is not subject to small purchase 
pr:ocedures; and 

"(5) A class of acquisitions may be: partial~y set aside. 
Un~er certain speciifed conditions, par~ial set-isides may be 
used in conjunction with multiye~r cont~acting procedures. 

"(b) (1) W~en the contrac~ing officer de~erminies~hat a portion 
of an acquisition is· to be set aside~ the re~uirement shall be 
divided into a·set-aside portion· and a tion-s~t-aside· portion~ 
each of ~hich shall (i) be an economic produ~tion run or 
reasonable ·lot and (ii) have terms and a delivery schedule 
comparable to the other. When practicable, :the set-aside portion 
s~ould make maxi~um tise of small disadvantaged business capa6ity. 

•(b) (2) The contricting officer shall also encourage the 
participation of s~all disadvantaged concerns in the non-set
aside portion of an acquisition. 

"(c) (1) The contracting officer shall award the non-set-aside 

4 



portion using normal contracting procedures. 

(2) (i) After all awards have been made on the non-set-aside 
por.tion, the contracting officer shall negotiate with eligible 
concerns on the set-aside.portion, as provided in the 
soliciation,-and make an award •. Negotiations shall be conducted 
with small disadvantaged business concerns in the order of . 
priority as inaicated in the solicitation (but s~e (ii) below). 
The set-aside portion shall be aw~rded as provid~d in the 
solicitation~ . An offeror entitled to receive the award for 
quantities of an item under the non-set-aside porti~n and who 
accepts the award of additional quantities under· the s~t-aside 
portion shall. not be re~uested to acccept .a lower price because 
of the increased quantities of the award, nor shall negotiation 
be conducted with a view to obtaining such a lower price based 
solely upon receipt of award of both portions of the 
ac9uisition. This does not prevent acceptance by the contracting 
6~£icer of voluntary reductions in the price from the low . 
eligible offeror before award, acceptance of voluAtary refunds, 
or the change of prices after award by negotiatio~·of a contract 
modification. · 

"(ii) If equal low offers are received on a non-set-aside 
portion from concerns eligibl~ for the set-aside portion, the 
concern that is awarded the non-set-aside part-or the acquisition 
shall have first priority with respect to negotiations for the 
set-aside." 

This approach would be consistent with Undersecretary Godwin's_ .. 
statement that •partial set-asides will be included when changes 
are made as a result of public comment.• (See Attachment} 

Section 219.502-72 -- SDB.set-aside. 

Taken lit~rally, thia provision would require an ~DB to offer the 
services of another SOB in order to have a procurement set
aside. This would effectively eliminate minority, wholesalers and 
dfstributors from the program. ln add.ition, procurement 
regulations should not carry an implicit presumpt~on that SOB 
firms are less than qualifie~ to; perform on R&D· or architect
engineering contracts. And finally~ DoD should· follow through on 
its intent t9: develop a proPosed: rule allowing an SOB set aside 

_.where.~ mark~t survey and a-·•sour6es sought" COB notice identify 
only one res~onsible SOB. concern. which could fulfill DoD's 
requirements;.·· Therefore section: 219.502-72 (a). shoul·d be amended 
to read as fo_llows~ succeeded by a new paragraph "·(b) • as 
indicated. Fur the~.,·· the pa-ragraph formerly labeled • ·(b) • should 
be changed tp • (c)., .• (c). should be changed to: • (d)., and " (d). 
to .• (e). •· · 

"(a) Except fhose subj~~t to ~mall purchase procedures, the 
entire amourit of an individual acq~isition shall be set-aside for 
exclusive SDB participation if the contracting officer deter~ines 
that there is a reasonable expectation that (1) offers will be 



obtained from at least two responsible SDB concerns offering the 
~upplies or services of different SDB concerns 4r of any domestic 
sm~ll business and (2) an award will be made at a price not 
exceeding the fair market price by more than ~en percent. 

(b) .. A direct award also may be made to an SDB firm witho~t 
full and open competition, as permitted by section 1207, when -~ 
market survey a_nd CBD notice identify only one responsible SDB 
concern which could fulfill DoD's requirements~· 

Section 219.502-72(b) -- We believe that multiple 8(a) firms 
expressing an 1nterest in;having an acquisition placed in their 
8(a) program should not be a basis-for examining whether the 
acquisition should be set aside in the 5% program. In fact, the 
8(a) program and the 5% program should not compete for contracts 
at any level. Therefore, we ~ecommend that the following 
language contained in Section 219.502-72(b) (2) should be 
~feted: "multiple responsible section 8(a) concerns express an 
interst in having the acquisition placed in the 8(a) program; · 
or". In addition, the letter "(b)" should be chartged to "(c)" as 
stated above, and the numeral "(3)" should be changed to the 
numeral "(2)". 

Section 219.801 -- In light o·f the equally compelling mandate fo 
Section 1207 of P.L. 99-661, this section shoutd -~e written to 
avoid stating any preference between the 8(a) p~ogram and the 5% 
program. Therefore, we would amend this section to add the 
following: 

" No preference shall exist, however, between the 8 (a) _program 
and the program established pursuant to section 1207 of P.L. 99-
661." 

Section 252.232-12 -- Advance payments. 

The intei~m regulations failed to make any provis~on for advance 
payments. Section 1207 specifically calls for th~ mandatory 
usage of advance payments. •to the extent practicable and when 
necessary to facilitate a~hievement of the 5 percent goal •••• " 

Therefore_, the'. regulai to~~~ should be amended to allow advanced 
payments pursuant·. to Sect:ion 23()7 of_ . .., title 10, United States 
Code, to Section .1207: entities. · ··~:t should be not-ed. thae· ·· 
Undersecretary Godwin ha~ agreed to clarif~·the procedu~e for. 
obtaining advanced· payme.nts under :Section 1207. In addition, 
because the Undersecretary stressed the Department of Defense•.s 
preference for progress payments, the regulations should also 
clarify the . procedures for obtaining progre.ss payments and state 
criteria by.which such payments will be made. 

Beyond advance and progress payments, DoD should consider·more 
aggressive schemes for providing financial assistance to SDBs. 
DoD and numerous interested minority contractors have pointed out 
that the benefits afforded through section 2307 are modest. :Yet 



it is clear that adequate financial assistance must be a central 
link in the success of P.L. 99-661. Since access to capital is a 
key problem of SDB enterprises, expanding contract opportunities 
will be of little avail if firms cannot gather the resources to 
take advantage of those opportunities. 

Accordingly, DoD should explore, in Conjunction with Congress, . 
two financial assistance .programs that could help realize· the 5% 
goal. Fi~st, a debt financing. program could be modeled after·. the 
DOT loan program for SOBs unable to obtain financing from 
conventional sources. DOT has has entered into an agreement with 
a named bank to.provide short and long term ·loans~ Osing funds 
approriated b~ tongress, .DOT advances 75% of the loan while the 
named bank advances the remaining 25%. Seventy-five percent of 
all repaid principle is then set aside in certificates of deposit 
that comprise a "DOT account". and serve as a contin.uing pool of 
funds for future loans. The Director of the OSDBU Office acts as 
~~ DOT representative in all matters related to the agreement. 

DoD could pioneer ~ similar effort, but could kee~.its operation 
"off budget" by structuring it as a loan guaranty program instead 
of directly mirroring the program at DOT. Under such a scheme, 
DoD could provide a Federal guarantee covering 75% of the face 
value of SDB loans made by a .named·bank. 

Although debt capital can be beneficial to some SOBs, many others 
are operating on margins too thin to absorb loan costs while 
still allowing for profits. In response, DoD should also explore 
an equity financing program. 

Currently, Minority Enterprise Small Business Investment 
Corporations (MESBICs) provide a limited source of long term 
venture capital to minority businesses. A campaign is underway 
to privatize and expand the funding base for MESBICs by 
establishing the Corporation for Small Business Investment 
{COSBI). -.If successful, MESBICs, through COSBI, could become 
fruitful sources for financing the large numbers of SOBs 
·qgntracting with DoD as well as with other government agencies. 

However, because the exp.ansion .of MESBICs through-COSBI is not 
assured~ and ev~n if achieved ~ay not be a~equate to meet the 
full range· of SPB capital needs, DoD. should-···explore the 
development ·of its own MESBIC-like, privately fun9ed equity 
financirig program. 

One sue& progra~ has already ·be outlined under the rubric of the 
National Sec~rity Investment Fund (NSIF). The NSIF would act 
essentially as an intermed{ary providing capital to SOBs 
~ontractlng with DoD. Initial capitalization for the NSIF could 
be provided by successful minority and non~minority defe~se 
contractors who would be asked:or required to purchase stock in· 
the NSIF, perhaps in proportion to relative aggregate amounts of 
federal payments received within the past five years. 

7 
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Proceeds from this capitalization would be used to leverage loans 
and create a larger pool of capital with which to purchase 
pr~ferred stock in active.and qualified SDBs contracting with 
DoD. Some of the proceeds of the NSIF would be reserved to 
purchase other financial instruments that would round out the 
Fund's portfoliot and to provide.working capital. Under normal 
circumstances,, Fund dividends would be reinvested. 

Minority contractors would be required to repurchase the 
preferred stock held in their companies by the NSIF after a 
period of time, or to allow t·hat stock to be converted to common 
stock with full voting rights. 

After operation of the NSIF has been established, the Fund's 
stock could be marketed to a broader clientele to increase the 
pool of capital available for· ·investment. 
, T 
II -

Ks· investors in the NSIF, major prime contractors would have a 
material interest in the success of minority def~4se contractors • . . 
This scheme is clearly ambitious, but it -- or something like it 
-- ultimately will be required to get to the most pressing 
financial assistance needs o~ a broad range of SOBs. Meeting 
those needs will be crucial. to the success of th' DoD 5% goal 
program. 

Section 19.704 -- Subcontracting 

The interim regulations make no provision for th~ subcontracting 
efforts of prime contractors pursuant to section 1207 of P.L. 99-
661. Moreover, the DoD profit policy offers insufficient ·· 
incentive to increase the.efforts of major prime contractors to 
do business with minority firms. The policy neither identifies 
subcontracting with SOBs specifically nor attaches significant 
weight to· such effor fs. Therefore, Federal Acqui,si tion 
Regulation Section 19.704 should be modified by adding a new 
·section • (c)" to read as follows: · 

' . . 

• (c) (1) Contract solic1 tat ions should conta-in a suggested 
goal representing the DoD expectation of the 1evel ofSDB 

· participati6n in ~u~contracting. ·The expectati~n will vary· with 
the_ discretion of the contracting officer, but s~all be ~et ~t 5% 
or at such high~r level as may be appropriate given the past 
perfor~ance of th~ apparent successor offeror· or bidder and/or 
the contracting officei's analysis of market conditions. 

·(2) The solicitation should advise that ·the succ~s~ful 
offeror may need initially to s~bmit two alternative types of 
goals. The first·gqal would represent the offeror-'s maximum 
pracitcable opportunity for SDB's at the originally submitted 
price offered to the government. The second goal would be set at 
the DoD's expectation level (presuming that is higher than the 
first goal) and must be supported by evidendce indicating how 
much in increased costs would be borne by the contractor if 



required to meet the higher goal. 

(3) . In order to varify the diffe.rentiai, it would be 
necessa.ry to obtain comparable subcontract bids or offers from 
non-SOB firms and SOB firms for the same subcontract item. 

(4) DoD shall utilize the authority established in section. 
1207(e) (3) of P.L. 99-661 to pay any differential cost between 
the first and the second goal described in (2) above as long as 
that differential is not greater than 10%. :The successful-·· 
offeror would then be required to meet the second, pr.esumably 
~higher, SpB subcontracting goal. 

(5) If the prime contractor breaches the agreement to meet 
the higher goal, the DoD shall deduct from the contract price 
twice the differential agreed·upon to reach the higher· goal. 
. ~ 

slze Standards -- Restrictive size standards pose a serious 
threat to achieving ·the 5% goal established by P.L·. 99-661. A 
number of minority firms-- often·those most capable of 
performing successfully in the expanded areas of DoD SOB 
contracting envisioned under Section 1207 -- may be barred from 
participating in the SDB set aside because they have grown past 
their size standard ceilings.· Yet at the same time, these firms 
remain far short of being "dominant in their fiila of operation" 
as described in FAR 19.001. 

DoD, in conjunction with Members of Congress, should petition the 
SBA to set size standards at a level that facilitates reaching 
the 5% SDB contracting goal while still limiting participation in 
the SDB set aside program to firms that are not dominant in their 
field of operation. 

Sincerely,·;·: ... · 



(404) 790-0301-
(404) 798-1622 
(404) 798-9611 

DAN McCAIN CONSTRUCTION COMPANY, INC. -
P.O. BOX 10051 

August 26, 1987 

Charles W. Lloyd 
Executive Secret~ry 
ODASD (P) DARS 

2420 PEACH ORCHARD ROAD 

c/o OASD (P&L)(M&RS) Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

AUGUSTA, GEORGIA 30903·2651 

We request to be placed on the solicitation list for minority businesses. We 
are a general contractor working out of Augusta, Georgia. 

If this is not the appropriate office to make this request, we would appreciate 
you instructing us where we would inquire about our company name being added 
to the solicitations mailing list. 

Sincerely, ~~ 

C)w, '1lll cc ~ 
Dan McCain 
President 

·nMC/maj 

..... 



Environmental Systems Industries, Ltd. 
14 71 60th ST.,. BROOKLYN, NY 11219 (718) 851-2801, (20 1) 824-6444 

Julr 13, 1987 

Defense Acquisition Regulatory Council 
Att: Mr. Charles W. Lloyd 
Executive Secretary 
ODASD (P) OARS, c/o OASD (P&L) (M&RS) 
Room 3C8 41, The 'Pent a gon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

This letter responds to the Notice in the Federal 
Register of May 4, 1987 (52 Fed. Reg. 16263), and 
provides comments on proposed pa,rts 48 C.F •... ~. 219.001 
and 2 1 9 • 3 • As ex p 1 a i ned be 1 ow , \I res p e c t i v e 1 y o b j e c t 
to the exclusion of Hasidic Jews from the designated 
lists of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations are adopted. 

Hasidic Jews have been recognized as a di sadvan
taged group by the Secretary of Commerce pursuant to 
his authority to define this status as provided for 
in applicable Executive Orders. See 15 C.F.R. Part 
1400.1 (c). Under the provisions of Public Law 99-661, 
Sec t i on 1 2 0 7 ( a ) ( 1 ) , t he De fens e De par· t men t h a s the 
responsiblity to make a similar determination. The 
cont:r:olling statutory test for the Defense Department 
is indi~ttnguishable from the d~termination that 
the Secretary of Commerce has already made; namely, 
whether· ·the group consists of .individuals •who have 
been subjected· to .racial or ethnic prejudice or. cultur
. a 1. bias • • · 1 5 U. S.C. .# 6 3 7 (a ) ( 5 ) • Thus , in add i t ion 
to the groups· that are identi-fied in Part 219.0.01 
of the .proposed regulations, :the Defense· Department 
should accept the find-ings of the Secretary of Commerce 



Charl·e·s w. Lloyd -2-

(most recently confirmed on 
Hasidic Jews constitute a 
gtoup individuals~ 

July 13, 1987 

Oc to be r 2 4 , 1 9 8 4 ) that 
socially disadvantaged 

In the absence of express recognition of Hasidic 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in p~oposed 
Part 219.302. ·Th~se procedures are an open invitation 
to obstructionist opposition to contracting op~ortunities 
by disadvantaged· individuals who are not members 
of a designited group. Under the proposed proce~ures, 
designated group members are entitled to a presumption 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the 'protest procedures under Part 219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status.- In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation ~s socially disadv~~tftged. 
Although Pulic Law 99-661 requir~s the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

... .•. ~ 



Hmtlo~--------------~ 
Sterling 

Financial Services 
July 30, 1987 

Defense Acquisition Regulatory Council 
ATTN: .Mr. Charles W. Lloyd 
cjo OASD, Room 3C 841 
The Pentagon 
Washington ,D.C. 20301 

Dear Mr. Llyod: 

As a minority businessperson, I am deeply concerned about the 
interim regulations published in may by the Defense Department. I 
believe that these regulations disregard the potential benefits 
minority businesses could receive from an increase in subcontract 
awards. 

Subcontracts give minority businesses a chance to participate in 
Defense contracts that would otherwise be beyond their capacity, 
and enable them to enter agreements with prime contractors that 
currently ignore our potential. Thus, subcontracting is a good 
way to develop minority businesses while fulfilling America's 
defense needs. 

We are still in the first generation of the minority business 
phenomenon, lead it not into extinction 

I urge the Defense Department to make subcontracting an intergal 
part of the awards and procurement process. 

Sincerely, 

Barbara Har.r is 

6800 Park Ten Boulevard • Suite 132 East • San Antonio, Texas 78213 • (512) 733·3206 



MULKERIN ASSOCIATES • 9111 BEACHWAY LANE • SPRINGFIELD, VIRGINIA 22153 

TELEPHONE (103) 644·5660 

Defense Acquisition Regulatory Council 
ATTN: Mr. Charles Lloyd, Executive Secretary 
ODASD (P) DARS 
c/o OASD (P ·& L) (~ & RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

6 August 1987 

It has come to my attention that DoD is implementing 
Section 1207 of the 1987 DoD Authorization Act (Public Law 
99-661) which takes away long-term existing contracts from 
qualified small businesses and sets them aside for small 
disadvantaged businesses (SDBs) rather than using those 
contract dollars available to large businesses. This is 
absurd! 

In today's society, the entrepreneur pursues the great 
American dream of having their own business and the 
Government helps in any way it can. However, in order to 
help the SDBs, the government does not need to undermine the 
small businesses that are surviving. Consequently, SBDs 
should be assisted with contract dollars but not at the 
expense of other small businesses. 

Therefore, I heartily agree with Congress' effort to 
correct this situation. Congress is trying to require DoD 
to "establish policies and procedures which will ensure that 
there shall be no reduction in the number or dollar 
value of contracts awarded under the program established in 
section 8(a) of the Small Business .Act and under the small 
business set-aside program established under lS(a) of the 
Small Business Act in order~to mee~ the goal of Se~tion 1207 
of the DoD Authorization Act of 1987". 

Mr. Lloyd, smal1 businesses are a rare breed. Let-us 
. not be obliterated; by _our own kind. 

iff:!~ 
Th6mas ·P. ·Mulkerin 



August 6, 1987 

Mr.Charles w. Lloyd 
Defense Acquisition Regulatory Council 
cjo OASD, Room 3C 841 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd: 

As a businessperson, ·a female and minority owned btisiness, I am 
concerned about the interim regulations published in May by the 
Defense Department. 

First,it did not make subcontracting an intergral part of the 
procurement process for small and minority businesses. I would 
like this clearly defined. 

Second, it expressed no provisions to assure that small or 
1 

minority busine~ses could or would benefit from 'advance payments. 
This leverage sh6uld be used to encourage prime contractors to 
use ·small and minority businesses as d~fined in the regulations. 

Third, because ~f th~ contributions made b~ minorities and small 
businesses in the development and daily defense of this great 
nation of ours. I seriously question why an impact analysis is 
necessary of small c6ncerns that are not owned and controlled by 
socially and economically disadvantage individuals. 

This makes me wonder who has and is getting the other 95% of the· ·· · ···P 

Defense Department budget. Could you please explan to a small 
minorty business whi this statement was included in the regulations ? 

I am proud to see the Defense Department make this eff.ort to use 
assets of sm~ll and minority businesse~ bqt please be open ~nd 
honest in this effort. Small and.miriority busitiesses make a m~jor 
cont,ribution ·to our ·economy and daily defence. 

Garrett 

RGG/jf 



··- -~ .. 

Mr. Charles W. Lloyd 
Secretary 
ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, D.C. 20301-3082 

Dear Mr. Lloyd: 

27 July 1987 

As an employee of a small disadvantaged business, I urge your adoption of 
the attached changes in Interim Rule, implementing Public Law 99-661, proposed 
by the Coalition to Improve DoD Minority Contracting. 

Sincerely, 

· iam Anderson 
311 Calenda Road 

San Diego, CA. 92127 

cc: Honorable Caspar Weinberger 
Secretary 
Department of Defense 
The P·entagon, 3E880 
Washington, D.C. 20301 

Honorable·:James Abdnor 
Administrator 
Small Business Administration 
1441 L Street, N. W. 
Washingtor, D.C. 20416 

Honorable· Gus Savage 
U.S. House of Representatives 
Room 1121 Longworth Building 
Washington, D.C. 20515 



Mr. Charles W. Lloyd 
Page 2 
27 July 1987 

cc: Alan Cranston 
880 -Front Street 5S31 
San Diego, CA 92188 

Pete Wilson 
401 B Street, Suite 2209 

·San Diego, CA 92101 

Jim Bates 
3450 College Avenue, #231 
San Diego, CA 92115 

Duncan Hunter 
366 So. Pierce Street 
El Cajon, CA 92020 



REAL ESTATE COr·JSULTt.'\i'Jl :~ 

2215 CLEBURNE AVENUE • P. 0. BOX 8471 • (113) 529-4968 • HOUSTON, TEXAS 77004-5104 

August 3, 1987 

Defense .Acquisition Regulatory Council 
Attn: Mr. Charles \,\1. L 1 ovcf 
c/o OASD, Room 3C 841 ~ 
The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd: 

We have two businesses one is a travel agency and the 
other is a real estate consulting firm.Please favor us 
with particulars for our utilization of the National 
Defense Authorization Act(P.P.99-661). 

T h a n k y o u f o r · yo u r · i. m me d i: a t e ; ·. a s s :i s t a· n c e i n t h i s m a t t e r . 

Very truly yours, 

.. :;J-~21 
n Fonteno, III 

En c 1 

CC: John Conyers, Jr. 
Member of Congress 

APPRAISALS BONDED RECEIVER FINANCING SALES INSPECTIONS ACQUISITIONS REALTOR. 



HEDICAL PLACE 
1287 Carter Hill Road 

P. o. Box 6121 
Montgomery. AL 36106-1419 

(205) 262-4283 

.July ;;;9. 1967 

Mr. Ch~rles w. Lloyd, Executive 
Secretary, DAR Council. 
Room 3C8411The Pentagon 
Washington, DC 20301-3062 

Dear Mr. Lloyd: 

We are a small, minority-owned business specializing in medical 
equipment and supplies. We need your help and support in changing 
Public Law 99-661 dealing with the 5% goal for distributors. 

In medical equipment and supplies there are very few small manufactur
ers and if we have to buy from a small manufacturer in order to 
participate, the law will be there but small and minority distributors 

1 have few opportunities. 

~ poke to Mrs. Rita Straussburg, SBA, Defense Personnel Support 
Center, she stated that out of 461 million plus dollars that was spent 
by the Department of Defense, minority-owned medical supply dealers 
including 8Ca) firms received 1.5%. If minorities don't have 
opportunities the figure will remain the same. 

I would like to see the following implemented: 

1 • 
2. 
3. 
4. 

.s. 

The 8(a) program remain funded at the same level or higher. 
Keep Public Law 99-661 separate from the 8Ca> program. 
Extend the 8Ca) .program participation to 14 years. 
Monitor the small business specialist and heads of Government 
facilities to make sure they have a direct .outline in reaching 
their goals with small, minority~owned businesses. SBA.need to 
play a real part in making. sure gbals ar~ met by Government 
agencies. 
Penalize agencies that donot reach thier goals:and make it 
public knowledge to the Congressman. 

fr6m you as soon as possible 

tim/Enclosures 
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Q Resource Data Consultants 

REDCOH 

August 6, 1987 

Defense Acquisition Regulatory Council 
Mr. Charles W. Lloyd - Executive Secretary 
ODASD(P)DARS. . 
c/o OASD(P&L) (M&RS) 
Room 3C841 
The Pentagon, Washington D.C. 20301-J0~2 

RE: DAR Case 87-33 · 

Dear Mr. Lloyd: 

(801) 298-2401 
563 West 500 South, Suite 450 
P.O. Box 387 
Bountiful, Utah 84010 

This letter is in response to an opportunity to comment on 
Public Law 99-661 as it applies to Small Disadvantaged Businesses 
which REDCON - Resource Data Consultants has been certified by 
the Small Business admJnistration as such. 

t-iy principal concern is your use of the term "fair market 
cost" as the basis for establishing whether the SOB's are within 
the 10 percent cost range. I can foresee where there could be 
considerable conflict on its meaning to the detriment of the 
SOB's in negotiating any set-aside solicitations. If the term 
is to be applied in negotiating, then prior to the best and 
final offer made by the SOB's the fair market cost should be 
disclosed in fairness to both parties. 

The other inquiry which I have pertains to the future of the 
Public Law after fiscal year 1989 and assuming the success· of ·the· 
law as to its futureucontinuation. If you could provide any 
comment, I would appreciate: the response. 

Sincerely, 

TNH:bd 



'SHULL & 
OCIATES 

August 4, 1987 

Mr. Charles w. Lloyd 

2712 N. Saginaw 
Flint, MI 48505 
31.3/232-3580 

557 E. Jefferson 
Detroit, MI 48226 
313/961-0544 

Executive Secretary, OASD (P) OARS 
c/o OASD .(P&L) -M&RS) 
Room 3C\841 
The Pen'tagon 
Washington, D.C. 
20301-3062 

Dear Mr. Lloyd: 

I am writing to express my support for the regulations which the 
Department of Defense has developed to reach its 5% minority 
contracting goal. In general, I view these rules as a satisfactory 
starting point towards rectifying the disproportionately low 
representation which minority firms have in the defense business. 
However, I do maintain certain specific reservations to which I feel 
I should call your attention during this commentary period. 

My reservations stem from several omissions and ambiguities in the 
proposed regulations. First, although subcontracting is allowed, I 
found no clearly defined strategy in the regulations which ensure 
that prime contractors make a good faith effort to increase 
subcontracting opportunities for Small Disadvantaged Businesses. 
Second, the regulations make virtually no mention of historically 
black colleges or other such minority institutions, much less their 
role in the early stages in the research and development of United 
States military systems. Third, the regulations have failed to 
stipulate the precise basis upon which advance payments would be made 
available to small and :9-isadvantaged contractors in pursuit of the .. 
five percent goal. Fourth, the regulations regarding the· execution 
of sole-source contracts to minority firms are totally unsatisfactory 
and require strengthening. And fifth--neither an ambiguity nor an· 
ommission--the regulations specifically prohibit the granting of 
partial set-aside con.tracts in spite of the enormous potential which 
such contract~ hold :for:: small and disadvantaged businesses. All of 
these pr6blem~ must be re6tified if small and disadvantaged 
businesses are-to sud6ee~ in realizing the.:Sei~Aside Program's goals • 

. in¢ome persons have historically_ given their 
tim~s their lives in ·defense of our Country in. 

Minorities and low 
services and often 
great proportions. 
entitled to a greater 
same government. 

Surely, these : same persons deseive and are 
share of the business opportunities with this' 

Architecture Construction Management Interior Design 



Mr. Charles w. Lloyd 
Executive Secretary, OASD (P} DARS 
August 4, 1987 
Page -2-

I urge the Defense Department to .address the above issues quickly, 
and to move forward aggressively in pursuing the minimal five 
percent goal as established by the Defense Authorization··Act of 
1987. 

Sincerely, 

.. r 



V. P. INSTALLERS, INC. 
WINDOW REPLACEMENT EXPERTS 

. ]?.ugust 7, 1987 

211 LAWRENCE PLACE • PATERSON, N.J. 07501 
201-279-7586 

Defense Acquisition Regulatory Council 
Attn. Mr. Charles w. Lloyd 
Executive Secretary, ODASAD (P) Dars 

C/0 OASD (P & L) (M & RS) 
Room 3 C 841 
'!he Pentagon 
Washington,· D. C. 20301-3062 

D,ear Mr. Lloyd: 

. I am writing to express my concern·about the interim regulations ~ 
that the Department of Defense has developed to implement the 5% 
minority contracting goalo Although the regulations are a step in 
t;he right direction, it appears that a number of important issues 
have been overlooked. 

First, the regulations contain no express provisions for sub
contracting •• Second,· the regulations do no.t. provide· .·for the par
ticipation of either historically Black colleges and Universities 
or Minority Institutions • Third, it is unclear on what basis advance 
payments will be available to minority businesses in pursuit of the 
5% goal. Finally,· partial setasides have been specifically prohibited 
despite their potential ability to facilitate minority business 
participation. 

I urge the Department of Defense to· address these issues quickly 
and thoroughly in the final regulations=. 

_s~c:,=~l~ _ ~ 
~ 
V o President · 



July 30, 1987 

Defense Acquisition Regulatory Council 
. Attention: Mr. Charles W. Lloyd 

Executive Secretary, ODASD (P) DARS 
c/o OASD (P&L) (M&RS) 
Room 3C 841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd; 

A. G. Comserve Incorporat~d 
33 Kassul Place 
P. O. Bob 5538 
Somerset New.Jersey 08873 
(201)-545-7109 

I am writing to express my concern about the interim regulations that the 
Department of Defense has developed to implement the five (5%) percent 
minority contracting goal. Although the regulations are a step in the 
right direction, it appears that a number of important issues have been 
overlooked. 

First, the regulations contain no express provisions for subcontracting. 
Second, the regulations do not provide for the participation of either 
historically Black colleges and Universities or minority inst:ttutions. 
Third, it is unclear on what basis advance payments will be available to 
minority businesses in pursuit of the five (5%) percent goal. Finally, 
partial setasides have been specifically prohibited despite their 
potential ability to facilitate minority business participation. 

I am sure that we ~an reach and obtain the goals set by th~ Dep~rtment of 
Defense if you address these: issues promptly and affirmativ~ly.: I urge you 
to do so:in the final regula~ions. 

·:J~'d~LL+. 
Arthur L. Satterwhite Jr. 
Pre.sident, 
A. G. Comserve Incorporated · 

cc: u. S. Senate Representatives, New Jersey 
U. s. House Representatives, New Jersey 



Page 2 
Mr. Charles W. Lloyd 
Defense Acquisition Regulatory Council 
August 5, 1987 

Secondly, ~lthough these regulations are a step in the: 
right dir~ction, they provide ·no clear basis on-what . 
advance payments will be .available to minority businesses 
in pursuit of the 5% goal. Third, steps should be taken 
to effect payment abuses by.prime contractors in the 
future, for many minority businesses have suffered 
financial ruin due to lack of payments on a timely basis. 

I sorely urge·the Defense Department to make subcontracting 
an integral part of the awards and procurement process in 
the final regulations. 

FG/cnh 

--~ 

Sincerely, 

Fred Gillette 
Vice President 



DEL-JEN, INC. 
P.O. Box 92004, Los Angeles, California 90009 

August 5,.1987 

·The Honorable Meldon E. Levine 
u.s. House of ReJ?resentatives 
502 Cannon Build1ng . 
Washington, D.C. 20515 

Dear Mr. Levine: 

(213)64.3-2228 

DJC:064 

During the last four years my father and I have put every penny 
of our collective assets into the development of a small business 
service contracting company. We have built on the age old 
concepts of quality service at a competitive price and have 
developed a reputation as such. 

But today we face a serious crisis in our ability to not only 
grow our business but to it's very survival. 

That nemesis is Section 1207 to Public Law 99-661. This Section 
entitled "Contract Goal for Minorities" mandates that 
governmental contracting agencies solicit bids from only 
qualified small disadvantaged business firms. And, as such, we 
are precluded from bidding this work. 

While I recognize the · need to develop small disadvantaged 
business concerns, I 9Uestion the integrity of a system that 
takes from one small bus1ness to help another. And, we question 
the urgency to implement this type of sweeping mandate without 
prior public comment as is the case in this matter. 

More urgent, however, is the immediate impact of this law on our 
firm. We currently operate a small Food Service (Mess 
Attendants) contract at Norton Air Force Base in San Bernardino, 
CA. Our contract performance has been consistently rated above 
average during it's entire term. · .. 

:But two weeks ago ·the Air: Force announced that they would soiicit 
·for the follow-on .contract during August from·exclusively small 
.disadvantaged business ; sou.rces. The Contracting· Officer's 
.justification for this detision .is ~his new law~ 



; 

.·1 
.·: 

While we've made numerous phone calls to the Air Force in an 
attempt to change their mind, this has met with no su~cess. They 
seem intent on meeting their 5% objectives using this contract as 
their starting point. 

To that end we most urgently_ require your assistance. Your 
intervention to dissuade the Air Force from acting so capriciously 
to our detriment is essential. We only seek a comprehensive 
examination of the urgency to implement this law and an 
evaluation of the other optio~s open to the Air Force at Norton. 

Hopefully, your office can help bring reason and logic to the 
implementation of this law and allow our firm the opportunity to. 
continue to bid on.this contract. To-that end, any assistance 
you can provide will be appreciated. 

Please feel free to contact me if you have any further questions 
at (213) 375-1046. 

Sincerely, 

~ 
John E. Delane 
President 



PARKWAY SERVICES, INC. 

Defense Acquisition Regulatory Council 
Executive Secretary, ODASD (P) DARS 
c/6 OASD (P&L) (M&RS) 
Room 3C 841 
The PENTAGON 
washington, DC 2030~-3062 

Dear Mr. Lloyd: 

2200-C EAST MARKET STREET • P. 0. Box 21894 

GREENSBORO. NORTH CAROLINA 27420 

PH: (9191 275-4653 

July 31, 1987 

I write to express concern regarding the interim regulations 
that the Department of Defense has developed to implement the 
minority contracting goal. There are quite a few important 
issues that need to be addressed. 

First, the regulations contain no express prov~s~ons for 
subcontracting. Second, the regulations do not provide for 
the participation of either historically Black colleges and 
universities or minority institutions. Third, it is unclear 
on what basis advance payments will be available to minority 
businesses in pursuit of the 5% goal. Fourth, partial set
asides have been specifically prohibited despite their poten-·· 
tial ability to facilitate minority business participation. 

More specifically, I am concerned that the-5% set-aside 
program will directly intefere :With the :successfui<continuation 
of the 8(a) program. The 8(A) program fosters the development 
of small and disadvantaged firms and should therefore remain 
intact for fund allocation. The 5% set-aside program.should 
complement 8('a),· rather than compete. 

Sincerely-, 

~~ 
Edward T .. Evans• 
President 



·SINCE 195_4 .. _. 

The Door to 
QUALITY 
SERVICE 

JANITOR & MAINTENANCE 
SERVICE INCORPORATED 

P. 0. BOX 38057 • DETROIT, MICHIGAN 48238-0057 • PHONE 864-0090 AREA CODE 313 

August 5, 19~7 

Mr. Charles W. Lloyd 
Defense Acquisition Regulatory Council 
c/o OASD, Room 3C 841 

. The Pentagon 
Washington, D.C. 20301 

Dear Mr. Lloyd, 

As a black minority business firm, we are deeply concerned 
about the interim regulations published in May by the 
Defense Department. These regulations completely disregard 
the possibly benefits, our firm and other minority 
enterprises could receive from an increase in subcontract 
awards. 

Subcontracts give minority business the opportunity to 
participate in defense contracts that would otherwise 
be beyond their capacityo Subcontracts would·· enable firms -
such as ours to_enter agreements with prime contractors 
that-currently ignore our potentiality. Subcontracts are 
excellent vehicles to broaden and develop minority 
bus~nesses while fulfilling ·the Defen.se Department needs 
and providing emploiment possibilities for labor surplus 
areas. 



~ . .... . :. .. 

PC PLUS LTD. 
Software and Hardware for the PC 

2720 QUENTIN ROAD- BROOKLYN. NEW YORK 11229 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd. 
Executive Secretary 
ODASK (P)- OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

(718) 627-3088 

This letter responds to the Notice in the Federal 
Reg i s t e r o f May 4 , 1 9 8 7 ( 5 2 f e d • Reg . 1 6 2 6 3 ) , and 
provides comments on proposed parts 48 C.F.R. 219.001 
an·d 219.3. As explained below, I respectfully object 
to the exc 1 us ion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to def1ne this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
t he- r e s p on s i b i 1 i t y t o rna k e a s i m i 1 a r de t e r m i n a t i o n . 
The controlling statutory test for the Defense Department 
is indistinguishable ' from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias. " 15 U.S. C. # 6 3·7 (a) ( 5) • . Thus, .·in addition 
to_ the groups that are .identifi-ed in Part 219.001 
of the ·pr·oposed regulations, th~ Defense: Department 
s h o u 1 d a c c e p t t .he f i n d ·i n g s . o f t he Sec r e t a r y . o f C omme r c e 

\ 



Cha r.le,s W. L 1 oyd -2-

(most recently confirmed on 
H a s i d i c Jews cons t i t u t e a 
group individuals. 

July 13, 1987 

October 2 4 , 1 9 8 4 ) that 
socially disadvantaged 

I n t he a b s e ·n c e o f ex pre s s r e cog n i t i on o f Ha s i d i c 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219. 302.. These procedures are an open inv'ftation 
to obstructionist opposition to contracting. opportunities 
by disadvantaged individuals who are not· members 
of a designated group. Under the proposed procedures, 
de s i g n a t e d g roup me mb e r s a r e en t i t 1 e d t o a pre sump t i on 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely, 

~·~~ 
Faigie Sprecher 

\ 



Black-Business 
Association 
OF GREATER R.OCHESTER 

Rochester Area 
Chamber of Commerce, Inc. 

55 St. Paul Street 
Rochester, NY 14604 
(716) 454-2220 

Member Companies 
john L. Blake. Associates 
Burks Computer Service 
Rollins Container Corp. 
Cannon Industries 
Chappell & Dyer 
Cherry Office Products 
Sheen & Shine 
CAMX Scientific Corp. 
Sophisticated Sees, Inc. 
Erham & Associates 
Bob johnson Chevrolet 
Cayette jolley Associates 
WDKX 

Eltrex Industries 
Airport Wineshop 
Set II Designs 
Winter's Group 
Parent Support Services 
Datrose Industries 
Professional Counseling Service 
Killingsworth Communications 

International Bible Quiz League 

Business Data Services 
Darrell Greene Associates 
Visual Marketing Concepts. 

July 31; 1987 

Defense Acquisition Regulatory Council 
Attention: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P & L) (M & RS) . 
Room 3 C 841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

The Black Business Association of the Greater Rochester 
Area Chamber of ·Commerce has some concerns about the interium 
regulations that the Department of Defense has developed to 
implement the 5% minority contracting goal. Although the regula-
tions are a step in the right direction, it appears that some important 
issues have been overlooked: · 

First, the regulations contain no express provisions for 
sub-contracting 

Second, partial set-asides have been specifically 
prohibited. 

We also believe that the original goals of the Department 
of Defense have been side tracked by the length of time required to 
qualify minority businesses as 8(a) certified. The black business 
~ers of the Black Business Association urge the Department of 
Defense to address these issues and to remove any bars from the final 
regulations that may limit our access to this market, thus deminishing 
the Department of Defense's ability to success~ully reach the 5% goal. 

JLB:tc 

Sincerely, 

/c/ 
John .L. Blake 
President 



~OBERT L LIVINGSTON WASHINGTON OFFICE: 

· 1ST DISTRICT, loUISIANA RooM 2412 

APPROPRIAT10NS COMMITTEE 

RAY8UIIN HouH OfFICI BuiLDING 
WASHIIIGTOit, DC 20515 

1202) 225-30115 

IUeCOMIIInTII: 

DEFENSE 

ENT SELECT COMMmEE 
ONINTEWGENCE 

Mr. Charles V. Lloyd 

ctongresi of tbe llniteb ~tates 
J)ouit of 1\eprtientatibti 

•aQfnltOn. •~ 20515 
August 5, 1987 

Executive Secretary-DAR Council 
ODASD (P) .DARS 
cjo OASD (P&L) (M&RS) Rm 3El44 
The Pentagon •r 

Washington, D.C. 20301 . - . . . 

Dear Mr. Lloyd: 

The Department's interim rule implementing gection 1207 of P.L.99-661 
(DAR Case 87-33) should be amended to allow more flexibility for small 
disadvantaged businesses (SDBs) to actually benefit from set-asides by the 
Defense Department. 

I support Congressional and DOD efforts to provide greater procurement 
opportunities for small disadv.antaged businesses. However, allowing SDBs to 
participate only if they purchase or furnish end items manufactu~ed or 
produced by other SDBs (section 252.219-7006(c), will severely restrict and 
in some cases eliminate any opportunity for SDBs to participate in this 
critical program. 

There will be many procurement instances where SDB manufactured or 
produced end items will not exist. Just one example, that has been brought 
to my attention and that of the Department's, is the almost non-existent 
small and disadvantaged steel and pipe manufacturing or production 
capability in the United States. In addition, there will be other instances 
where SDB requirements will not be met because existing SDB end item 
products cannot be furnished in adequate amounts. 

The intent. of Congress in passing laws to help·SDBs is to increase 
business opportunities for existing firms. More importantly, I also believe. 
it is Congress' intent to foster an environment where more minorit·y or 
disadvantaged citizens can actually get into or compete in a product market 
where SDBs did not previously exist. · 

. . 

Therefore, I· request that the interim rule be amended to allow 

DISTRICT OFFICE: 

111 VITIIWII BLYO. 
Sum 700 

METAIIIII. lA 70005 
1504)589-2753 

exemptions to section ·252. 219-7006(c) for SDBs in inst·ances where no SDB end 
produc-t manufacturer_s or: producers exist or where there is very limited SDB 
end pr:oduct availability or manufacturer ·capability~ 



Mr. Charles W~.Lloyd 
Page 2 
August 5, 1987 

I understand similar exemptions from small business requirements have 
been administrat~vely implemented in other government procurement efforts. I 
sincerely believe DOD should do likewise, or, at the. very leas~ provide much 
more flexibility for .more SDBs to participate then is currently envisioned 
in the interim rule. 

Thanking you in advance for your consideration of this important 
request, I remain .. 

RLL/pc 

. . 

. . . .. 



§ 124.1 

<2> Proceeds of loans under this sub
part shall not be used for the payment 
of dividends or other disbursements to 
owners, partners, officers or stock
holders unless they constitute reason
able remuneration and are directly re
lated to their performance of services: 
nor for refunding of existing indebted
ness incurred prior to or not as a 
result of the event which gave rise to 
the issuance of the declaration or des
Ignation or to reduce loans provided, 
guaranteed or insured by another Fed
eral agency or a small business invest
ment company licensed under the 
Small Business Investment Act. No 
part of the proceeds of any loan under 
this subpart shall be used, directly or 
indirectly, to pay any obligations re
sulting fram a Federal, state or local 
tax penalty as a result of negllgence or 
fraud, or non-tax criminal fine or any 
civil fine oi penalty for non-compli
ance with a law, regulation or order of 
a Federal, state. regional, or local 
agency or similar matter. 

<3> Each borrower shall use the loan 
proceeds for the purposes set forth in 
the loan authorization. Any loan recip
Ient who wrongfully applies loan pro
ceeds shall be civilly liable to SBA in 
an amount equal to one and one-half 
times the original amount of the loan 
<Pub. L. 92-385, approyed August 16, 
1972; 86 Stat. 554 >. 

<4> Applicants must use personal and 
business assets to the greatest extent 
possible, without incurring undue per
sonal hardship, before disbursement 
of funds under this subpart. 

<h> Other requirement..s. For applica
tion requirements see § 123.18; for 
terms of loans, see § 123.9<a>: for types 
of loans, see § 123.4: for services fees, 
see § 123.6 of this part. 
(49 FR 32311, Aug. 13. 1984. as amended at 
50 FR 4615, Jan. 31, 1985; 51 FR 45300. Dec. 
18, 1986] . 

PART 124-MINORITY SMALL BUSI
NESS "AND CAPITAL OWNERSHIP. 
DEVELOPMENT 

See. 
124.1 The Section 8<a> and 7<1> programs. 
124.2 Program management. 
124.3 Violations. 
124.100 Definitions and applicability of 

these regulations. 

13 CFR Ch. I (1-1-87 Edition) 

~. . 
124.101 The section 8<a> program: General 

eUgtbfltty. 
124.102 Stna.ll business concern. 
124.103 Ownership. 
124.104 Control and management. 
124.105 So.cla.l disadvantage. 
124.106 Economic disadvantage. 
124.107 Potential for success. 
124.108 Additional ellgtbtUty requirements. 
124.109 Ineligible businesses. · 
124.110 Fixed program pa.rtlctpa.tlon term. 
124.111 Mechanics for extension of a ftxed 

program participation term. · 
124.112 Program termination. 
124.113 Suspension of program assistance. 
124.201 Processing appllcattons. 
124.202 Place of filing. 
124.203 Appltcant representatives. 
124.204 Requirement support determtna· 

tton. 
124.205 Forms and documents required. 
124.206 Approval and declination of appli

cations for eligibility. 
124.207 Business activity. 
124.301 The provision of requirements sup· .. 

port for 8<a> firms. 
124.302 8<a> Contracts and subcontracts. 
124.401 Advance payments. 
124.402 Business development expense. 
124.403 Letter of credit. 
124.501 Development assistance program. 
124.502 Small Business and Capital Owner· 

ship Development program. 
124.503 Compliance with the Paperwork 

Reduction Act of 1980. 
AUTHORITY: 15 U.S.C. 637(a). 

SoURer. 51 FR 36141. Oct. 8. 1986. unless 
otherwise noted. 

§ 124.1 The Seetion 8(a) and 7(j) pro
grams. 

<a> GeneraL < 1> ~These regulations 
implement sections 8<a> and 7<J> of the 
Small Business Act < 15 U.S.C. 637<a> 
and 636 <J)) which establish the Ml· 
nority Small Business and Capital 
Ownership Development Program 
<program>. These regulations apply to 
all section 8<a>. concerns participating 
in the program as of the effective date 
of these regulations and all concerns 

· applying for admission to the program 
·subsequent. to that date. 

<2> Section B<a> authorizes SBA to 
enter into aU types of· contracts <in
cluding, but n:ot limited to, supply, 
services, construction. research and de-

. velopment> with other Government 
departments and agencies, and to ne
gotiate subcontracts for the perform
ance thereof with small business con-

378 



3 CFR Ch. I (1-1-87 Edition) 

•1 The section 8Ca> progy-am: GeneraJ 
giblllty. 
2 Small business concern. 
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FR 36141, Oct. 8, 1986 unless 
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l'he Section 8(a) and 7(j) pro
IS. 

eneraL < 1 > These regulations 
~nt sections 8<a> and 7<J> of the 
tustness Act c 15 u.s.c. 6J7<a> 

<J» which establish the MI
CS_mall Business and Capital 
up Development Program 
n>. These regulations apply to 
~n 8< a> concerns participating 
ogram as of the effective date 
regulations and all concerns 
for admission to the program 

~nt to that date. 
·tton 8<a> authorizes SBA to 
:o all types of contracts ·em-
but not limited to, supply, 

construction. research and de
lt) with other. Government 
·nts and agencies, and to ne
·Jbcont_racts for the perform
reo{: With small busjness con-
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cerns owned and controlled by socially 
and economically disadvantaged 
individual<s>. 

<3> Section 7CJ) authorizes SBA to 
provide financial assistance to public 
or private organizations to pay all or 
part of the cost of projects designed to 
provide technical or management as
sistance to individuals or small busi
ness concerns eligible for assistance 
under sections 7Ca><ll>. 7Cj>UO>. and 
B<a> of the Small Business Act. 

<b> Purposes. <1> It is the purpose·of 
the Section 8<a> program to: 

<i> Foster business ownership by in
dividuals who are both socially and 
economically disadvantaged; 

<ii> Promote the competitive viabili
ty of such firms by providing such 
available contract, financial, technical. 
and management assistance as may be 
necessary; and 

<iii> Clarify and expand the program 
for the procurement by the United 
States of articles. equipment. supplies. 
services. materials. and construction 
work from sma.ll business concerns 
owned by socially and economically 
disadvantaged individuals. 

< 2> It is the purpose of the Section 
. 7CJ) program to: 

<l> Foster business ownership by in
dividuals in groups that own and con
trol little productive capital; and 

<U> Promote the competitive viabili
ty of such firms by creating a small 
business and capital ownership devel
opment program to provide such avail
able financial. technical, and manage
ment assistance as may be necessary. 

§ 124.2 Program management. 

The Associate Administrator for Mi
nority Small Business and Capital 
Ownership Development <AA/MSB
COD> is responsible for the formula
tion a.nd execution of the policies and 
programs under sections 7Cj) and B<a> 
of the Small Business Act under the 
supervision of. and responsible to the 
Administrator of SBA. 

§ 124.3 Violations. 

Willful violation by an applicant for 
admission to the section 8<a> program 
or an applicant for participation in the 
section 7<J> program of any of SBA's 
regulations governing its other pro
gramS may result in the applicant's 

§ 124.100 

denial of admission to the program. 
Any such violation will be considered 
"by the AA/MSB-COD in making a de
termination on the admission of an ap
plicant to the program. and such con
sideration will include the natqre and 
severity of any such violation. · · 

§ 124.100 Definitions and applicabtlity or· 
these regulations. 

<a> "Business plan" means the busi
ness plan documents as submitted by 
the applicant section 8<a> concern and 
approved by SBA which incluqe the 
obJectives, goals. and business proJec
tions of a section 8< a> concern, and all 
written amendments or modificat\ons 
which have also been approved by · 
SBA. 

<b> "Certification of SBA's compe
tency" means a certification by SBA 
that it is competent to perform there
quirement as stated in the contract, 
and is based upon an assessment of a 
section 8Ca> concern's competency to 
perform. The assessment does not re
quire a special investigation or the is
suance of a Certificate of Competency 
<COC> as provided for elsewhere in 
these regulations under the authority 
of section 8<b><7> <A>. <B>. and <C> of 
the Small Business Act. 

<c> "Commitment" means the com
mitment made by a procuring activity 
to SBA that the procuring activity will 
negotiate to place a contract with SBA 
or subcontract with a section 8<a> con
cern. provided there is no material 
change in requirements. availability of 
funds. or other pertinent factors. A 
commitment does not mean that an 
award of a particular contract to SBA 
and a section 8<a> concern will or must 
be made. 

<d> "Local buy item" means a supply 
or service purchased to meet the spe
cific needs of one user. Examples in· 
elude the purchase of nonprofessional 
services, such as custodial or trash 

,. hauling, and construction work. 
< e > "Manufacturer" means a concern 

whicb oWns, operates, or maintains a 
factory· or establishment that :pro
duces on the premises the materials, 
supplies. articles. or equipment· de
scribed by the· business plan. In order 
to qualify as a manufacturer. a' con
cern must be able to show < 1 > that it is 
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an established manufacturer of par- year or, in the case of a start-up appU
tlcular goods or goods of general char- · cant concern, that SIC Code designa
acter which may be sought by the tion which best describes the industry 
Government~ or <2> 1f It Is newly enter- in which ft intends to do =-·the most 

· ing into .such manufacturing activity, business. 
that it has made all necessary prior ar- < j > "Regular dealer" means a person 
rangements for space, equipment, and who owns, operates, or maU1talns a 
personnel to perform manufacturing store. warehouse. or other establish
operations. A new firm which has ment in which materials, supplies. ar
made such deflnite commitments in tlcles, or equipment of the general 
order to enter a manufacturing busi- character described ln the business 
ness which will later qualify it, shall plan are bought for the account of 
not be barred from S<a> approval be- such person, kept in stock and' sold to 
cause it has not yet done any manu- the public in the usual course of busi
facturing; however, this interpretation ness. In order to qualify as a regular 
Is not intended to qualify a firm whose dealer, the concern must be able to 
arrangements to use space, equipment, show: 
or personnel are contingent· upon S<a> < 1 > That he has an establishment or 
approval. This definition is based upon leased or assigned space in which he 
the Walsh-)lealy Public Contracts Act, regularly maintains a stock of goods in 
41 U.S.C. 35-45. which he claims to be a dealer: 1f the 

<f> "National buy item" means an space is in a public warehouse, it must 
item or service purchased to meet the be maintained on a continuing, and 
needs of a system where supply con- not on a demand basis: 
trol, inventory management, and pro- <2> That the stock maintained is a 
curement responsibility have been as- true inventory from which sales are 
signed to a central procuring activity made: the requirement is not satisfied 
to support the needs of two or more by a stock of sample or display goods, 
users of the item. Examples include or by a stock consisting of surplus 
military clothing purchased by the De- goods remaining from prior orders, or 
fense Personnel Support Center of the by a stock unrelated to the supplies 
Department of Defense, paint or hand which are the subject of the business 
tools purchased by the Federal Supply plan, or by a stock maintained primar
Service of the General Services Ad- ily for the purpose of token compli
ministratton, medical supplies pur- ance with the Act from which few, if 
chased by the Veterans Administra- any, sales are made: 
tlon, or studies, evaluations, consulting < 3 > That the goods stocked are of the 
services or similar services purchased same general character as the goods in 
by the headquarters office of a depart- which he claimed to be a dealer: to be 
mentor agency. of the same general character the 

<g> "Negative control," as used in items to be supplied must be either 
this part is defined in § 121.3<a><D. for- . identical with those in stock or be 
merly § 121.3-2<a><1>, of these regula- goods for which dealers in the same 
tlons which is entitled "Nature of Con- line of business would be an obvious 
trol." source: 

<h> "Open requirement" means are- <4> That sales are made regularly 
quirement submitted to SBA by a pro- from stock on· a recurrin·g basis: they 
curing activity for possible 8<a> award ca:nnot be only occasional and consti
without a particular 8<a> concern iden- tute an exception to the "usual oper
ttfled· as a candidate for. ·the award. ations of the business: the proportion 
Open requirements can be for local of sales from stock that will satisfy 
:buy items or national buy items. . the requirements will depend upon.the 

<0 "Primary industry classification" character of the business: 
means the four digit Standard Indus- <5> That sales: are made regularly in 
trial Classification <SIC> Code designa- the usual course of business to the 
tion Which, for an on-going applicant . · public, i.e ... to purchasers other than 
.concern, best ,describes the industry Federal, State. or local government 
:representing tlie largest proportion of · agencies: this requirement is not satis
its business revenues for the previous fied if the applicant concern merely 
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seeks ·to sell to the public but has not 
yet made such sales: if government . 
agencies are the sole purchasers. the 
applicant concern will not qualify as a 
regular dealer; the number and 
amount of sales which must be made 
to the public will necessarily vary with 
the amount of total sales and the 
nature of the business: and 

<6> That his business is an estab
lished and going concern; it 1s not suf
ficient to show that arrangements 
have been made to set up such a busi
ness. 

· This definition is based upon the 
Walsh-Healy Public Contracts Act. 

<k> "Requirement support" means 
contract opportunities from Federal 
procuring agencies to acquire articles. 
equipment, supplies. services. materi
als or construction work which a sec
tion 8<a> business concern could per
form. 

<I> "Self-marketing" of an item 
occurs when a section 8Ca) marketing 
firm identifies a requlrement that has 
not been committed to· the section 8Ca> 
program and through its marketing ef
forts causes the procuring activity to 
offer that specific requirement to the 
S<a> program on Its behalf. 

<m> Applicability to ·participating 
section 8Ca> concerns. Business plans 
for all participating section S<a> con
cerns shall reflect Standard Industrial 
Classification Code designations con
sistent with the requirements of 
§ 124.207 of these regulations. Within 
120 calendar days of publ'cation of 
this final rule. the appropriate SBA 
field office will review the business 
plan and related documents of each 
participating section 8<a> concern and 
within the same 120-day period will 
notify each concern by certified mail 
to its address of record of the SIC 
Code designations for which it has 
been approved to receive section 8<a> 
program contract awards. Within 30 
calendar dayS fro.m the date on which 
the notice is mailed, a participating 
concern may request in v.Titing that 
SBA · make · a correction in the ap
proved SIC Code designations in its 
presently approved business ; plan in 
order. to conform the approved busi
ness plan to these regulations. Written ! 
approval or disapprovai of any such ' 
request will be provided by SBA 

§ 124.101 

within 60 calendar days of the receipt 
of the request. Any correction of one 
or more SIC Code designations will be 
effective only. when SBA gives~ 'Written 
approval of such request. Alter the 
process is completed as to all concerns 
participating in the section 8<a> pro~ 
gram on the effective date of these 
regulations, any subsequent changes 
in SIC Code designations appearing in 
their business plans must be accom
plished pursuant to§ 124.207<b>. . 

§ 124.101 The section 8(a) program: Gen
eral eligibility. 

<a> In order to be eligible to partici
pate in the section 8< a> program. an 
individual or an applicant concern 
must meet all of the eligibility criteria 
set forth in § 124.102 through 
§ 124.110 hereunder. All determina
tions made pursuant to U 124.102. 
124.103. 124.104, 124.105, 124.106. and 
124.107 shall be in writing, setting 
forth the grounds and relevant facts 
upon which the determination is 
based. by the AA/MSB-COD. whose 
decision shall be final. 

<b> It is the intent of the Small Busi
ness Administration to limit participa
tion in the section S<a> program to eli
gible individuals and concerns. and to 
process applications for participation 
in a fair and consistent manner. 
Toward that end. the Small Business 
Administration invites the participa
tion of the public in preventing fraud 
and assuring the integrity of the sec
tion 8<a> program. The AA/MSB-COD 
shall review any determination that 
an individual or applkant concern is 
eligible to participate in the section 
8<a> program whenever a member· of 
the public submits credible evidence 
that such determination was based on 
fraudulent information. or that SBA 
did not follow ·the requirements of 
these regUlations in rendering the de
termination. The AA/MSB-COD shall 
determine whether the facts devel
oped during any such review warrant 
further ·action; provided that any 
review of potential misconduct by SBA 
shall be concluded with a detailed 
report of the findings ~o the member 
of the public whose information gave 
rise to the review. 
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§ 124.102 Small busine!'S concern. 

<a> In order to be eligible to partici
pate in the section 8<a> program. ·an 
applicant concern must qualify as a 
small business concern as defined in 
§ 124.4 of the SBA Rules and Regula
tions < 13 CFR 121.4). The particular 
size standard to be applied will be 
based on the primary industry classifi
cation of the applfcant concern. 

<b> In order to continue to partici
pate in the section B<a> program once 
a concern is admitted to the program, 
the concerrC'inust certify to SBA that 
it is a small business pursuant to the 
provisions of § 121.4 for the purpose of 
performing each individual contract 
which it is awarded. SBA. in tum, will 
verify such certifications. 

<c> Once admitted to the section 8<a> 
program, a concern will only be per
mitted to perform 8<a> contracts 
which are -classified according to the 
standard industrial classification code 
numbers whtch appear in its business 
plan as established pursuant to 
§ 124.207 of these regulations. A par
ticipating section 8Ca> business con•· 
cern is free to pursue any non-section. 
B<a> contract regardless of its Stand
ard Industrial Classification Code 
number which it is capable and compe
tent to perform. 

§ 124.103 Ownership. 

In order to be eligible to participate 
in the section 8<a> proi"fam, an appli
cant concern must be one which is at 
least 51 percent owned by an 
individualCs> who is a citizen of the 
United States <specifically excluding 
resident alien<s» and who is deter
mined to· ·oe socially and economically 
disadvantaged by SBA. 

<a> In the case of an applicant con
cern which is a partnership, 51 percent 
of the partnership interest must be 
owned by an individualCs> determined 
to be socially and economically disad
vantaged. 
· <b> In th,e case of an applicant con
cern which is a corporation.Sl percent 
of all classes of voting stock must be· 
owned by an individual<s> determined 
to be socially and economically disad-
vantaged. . . 
; <c> Part ownership in an applicant 
concern by nondisadvantaged 
individual<s> is permitted and may be 
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necessary to insure adequate capital 
and management for the concern's de- · 
velopment. However .. any property, 
equipment, supplies, serytces and/or 
financial assistance other than person
al servic~~ which ar.e sold, rented or 
donated to the 8<a> concern by such 
nondisadvantaged individHalCs> must 
be reported· to SBA on an annual 
basis. Such nondisa~vantaged 
individual<s>. their spouses or immedi
ate family members may not: 

< 1 > Be former employers of the dis
advantaged owner<s> of the applicant 
concern without prior approval of 
SBA: . . 

<2> Be affillated with another busi
ness in the same or similar type of 
business as the applfcant concern: 

< 3 > Hold ownership interest In any 
other 8<a> concern in an amount 
deemed excessive by SBA: 

< 4 > Exercise negative control over 
the applicant concern as defined in 13 
CFR 121.3<a><i> <formerly 13 CFR 
121.3-2Ca><D>: or 

<5> Receive compensation for person
al services from the applicant concern 
as directors or employees which is 
deemed to be excessive by SBA 

<d> Non-section 8<a> concerns in the 
same or similar line of business are 
prohibited from having an ownership 
interest in an applicant concern which 
is deemed by SBA to cause negative 
control over the applicant concern. as 
defined in 13 CFR 121.3<a><i> <former
ly 13 CFR 121.3-2<a><i». 

<e> A section 8<a> business concern 
may continue participation in the pro
gram subsequent to a change in its 
ownership. However. any change of 
ownership of an 8< a> business concern 
requires the prior written approval of 
SBA. Continued participation of the 
8<a> concern under new ownership re
quires compliance with all individual 
and business eligibility requirements 
of these regulatioru. by the concern 
and the new owners. Failure of either 
an individual owner or the concern to 
maintain compliance constitutes a 
ground for program termination. 

< f> Applicant concerns owned and 
controlled by an Indian Tribe are eligi
ble for participation in the section S<a> 
program if . the individuals ·who 
manage and control the concern are 
found to be socially and economically 
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disadvantaged by SBA. and the Tribe 
is found to be economically disadvan-
taged by SBA. . 

(g) Applicant concerns owned and 
controlled by a Regional Corporation 
or a Village Corporation as defined in 
43 U.S.C. 1602 <Alaska Native Claims 
Settlement Act. Pub. L. 92-203, De
cember 18. 1971 > are eligible for par
ticipation in the section S<a> program 
if the individuals who manage and 
control the concern are found to be so
cially and economically disadvantaged 
by SBA. and the R~gional or Village 
Corporation is found to be economical
ly disadvantaged by SBA. 

§ 124.104 Control and management. 

Except in the case of applicant con
cerns owned and controlled by an 
Indian tribe or a Regional Corporation 
or Village Corporation <see 
1124.103Cg)), an_ applicant concern's 
management and daily business oper
ations must be controlled by an 
owner<s> of the applicant concern who 
has been <have been> determined to be 
socially . and economically disadvan
taged. and such owner<s> must own a 
greater percentage of the business 
entity than any nondisadvantaged 
owner. or in the case of a corporation, 
more voting stock than any nondisad
vantaged stockholder. 

<a> Individuals who are not socially 
and economically disadvantaged may 
be involved in the management of an 
applicant concern. and may be stock
holders. officers. directors. or employ
ees of such concern. However. such in
dividuals shall not exercise actual con-

.. trol or have the power to control the 
.... operations of the applicant or section 

S<a> business concern. The existence of 
control or the power to control shall 
be determined by the facts of each 
case. 

<b> An applicant c.oncern must be 
managed on a full-time basis by one or 
more persons wno.have been found by 
SBA to be soch1.1ly and economically 
dis~dvantaged •. and .. such person<s> 
must possess requ'isit~ management ca
pabilities as de~rmirted by SBA. This 
precludes outside :employment or 
other business interests by the individ
ual which conflict with the .manage
ment of the firm or prevent it from 
achieving the objectives of its business 
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development plan. Any disadvantaged 
person upon whom section S<a> eligi
bility is based. who is engaged. in the 
management and daily business oper
ations of the section S<a> concern and 
who wishes to engage in regulai· out
side ·employment must notify SBA of 
the nature and anticipated duration of 
the outside employment prior- ta. ·en
gaging in such employment. SBA will 
review such notification for cqmpli
ance with the requirement of day-to
day management and control of the 
S<a> concern. 

§ 124.105 Social disadvantage. 

<a> GeneraL Socially disadvantaged 
individuals are those who have been 
subjected to racial or ethnic prejudice 
or cultural bias because their identity 
as a member of a group without 
regard to their individual qualities. 
The social disadvantage of individuals 
must stem from circumstances beyond 
their control. 

t.b > Members of designated groups. In 
the absence of evidence to the con
trary, the following individuals are 
considered socially disadvantaged: 
Black Americans; Hispanic Americans: 
Native Americans <American Indians. 
Eskimos. Aleuts. or Native Hawaiians>: 
Asian Pacific Americans <persons with 
origins from Japan. China. the PhUip
pines, Vietnam. Korea. Samoa. Guam. 
U.S. Trust Territory of the Pacific Is
lands. Northern Mariana Islands. 
Laos. Cambodia. or Taiwan>; Subconti
nent Asian Americans: and members 
of other groups designated from time 
to time by SBA according to proce
dures set forth at § 124.105<d> of this 
part. 

<c> Individuals not members of desig
nated groups. < 1 > Individuals who are 
not members of the above-named 
groups must establish their social dis
advantage on the basis of clear and 
convincing evidence. A clear and con
vincing· case of sociai disadvantage 
must include the following elementS: 

<i> The individual's social disadvan
tage must stem from his or her color. 
national origin; gender: physical hand
icap; lo.ng-~enn residence in an envi
ronment isolated from the mainstream 
of American· society; or other· similar 
cause not common to smau: business 

383 



§_124.105 

persons who are not socially disadvan
taged. 

.<iD The individual must demonstrate 
that he or she has personally suffered 
social disadvantage, not merely claim 
membership in a non-desigriated group 
which could be considered socially dis
advantaged. 

<iii> The individual's social disadvan
tage must be rooted in treatment 
which he or she has experienced in 
American society, not in other coun
tries. 

<iv> The individual's social disadvan
tage must be chronic, longstanding, 
and substantial. not fleeting or insig
nificant. 

<v> The individual's social disadvan
tage must have negatively impacted on 
his or her entry into. and/or advance
ment in, the business world. SBA will 
entertain any relevant evidence. in as
sessing this element of an applicant's 
case. SBA wiU particularly consider 
and place emphasis on the following 
experiences of the individual, where 
relevant: education, employment, and 
business history. 

<A> Education. SBA shall consider, 
as evidence of an individual's social 
disadvantage, denial of equal access to 
business or professional schools; denial 
of equal access to curricula; exclusion 
from social and professional associa
tion with students and teachers; denial 
of educational honors; social patterns 
or pressures which have discouraged 
the individual from pursui.rig a profes
sional or business education; and other 
similar factors. 

<B> Employment. SBA shall consid
er. as evidence of an individual's social 
disadvantage, discrimination in hiring; 
discrimination in promotions and 
other aspects of professional advance
ment; discrimination in pay and fringe 
benefits; discrimination in other terms 
and conditions of employment; retalia
tory behavior by a employer: social 
patterns or pre5sures whick) . h~ve 
channelled the. individual into non
professional or non-business fields: 
and other similar "factors. : , 

<C> Business history. SBA shall con
sider, as evidence of an individual's 
social disadvantage, unequal access. to 
credit or capital: acquisition of credit 
or capital under unfavorable' circum
stances; discrimination in receipt 
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<award and/or bid> of government con
tracts: discrimination by potential cli
ents: exclusion from business or pro
fessional .. organizations; and other 
similar factors which have retarded 
the individual's business development. 

<d> Minority group inclusion-< 1) 
GeneraL Upon an adequate showing to 
SBA by representatives of a minority 
group that the group has suffered 
chronic racial or ethnic prejudice or 
cultural bias, and upon the request of 
the representatives of the group that 
SBA do so, SBA shall publish in the 
FEDERAL REGISTER a notice of its re
ceipt of a request that it consider a mi
nority group not specifically named in 
section 201 of Pub. L. 95-507 to have 
members which are socially disadvan
taged because of their identification as 
members of the group for the purpose 
of eligibility for the section 8<a) pro
gram. The notice shall adequately 
identify the minority group making 
the request~ and if a hearing is re
quested on the matter. the time. date 
and location at which such hearing is 
to be held. All information submitted 
to support a request should be ad
dressed to the AAMSB-COD. 

<2> Standards to be applied.. In deter
mining whether a minority group has 
made an adequate showing that it has 
suffered chronic racial or ethnic preju
dice or cultural bias for the purposes 
of this regulation, SBA shall deter
mine: 

<D If the group has suffered the ef
fects of discriminatory practices or 
similar invidious circumstances over 
which its members have no control, 

<ii> If the group has generally suf
fered fro"m prejudice or bias. 

<iii> If such conditions h·ave resulted 
in economic deprivation for the group 
of the type which Congress has found 
exists for the groups named in Pub. L. 
95,..507, and 

<iv) If such conditions have produced 
impediments in the business world for 
members of the group over which they 
have no control which are not 
common to all small busiiless people. 
If it is demonstrated to SBA by a par
ticular group that it satisfies the 
above criteria, · SBA will publish a 
notice under th~ regulation. 

<3> Procedure. Once a notice is pub
lished under this regulation. SBA shall 
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adduce further information on the 
record of the proceeding which tends 
to support or refute the group's re· 
quest. Such infonnation may be sub· 
mitted by any member of the public. 
including Government representatives 
and any member of the private sector. 
Information may be submitted in writ· 
ten form. or orally at such hearings as 
SBA may hold on the matter. 

<4> Decision. Once SBA has pub· 
lished a notice under this regulation, 
It shall afford a reasonable comment 
period of not more than thirty <30> 
days for publlc comment upon a re· 

. quest. It shall complete the reception 
of comments. including the holding of 
hearings within such comment period. 
Thereafter. SBA shall consider the 
comments received as expeditiously as 
possible, and shall render its final de· 
cision within-=30 days of the close of re· 
ceipt of information on the matter. 
Such decision shall take the form of a 
notice in the FEDERAL REGISTER, and 
SBA shall also inform the subject 
group representatives who have ap· 
peared in the proceeding of such deci· 
sion in writing at the time it is made. 

§ 124.106 Economic disadvantage. 

<a> GeneraL For purposes of the sec· 
tion 8Ca> program, economically disad
vantaged individuals are socially disad· 
vantaged individuals whose ability to 
compete in the free enterprise system 
has been Impaired due to diminished 
capital and credit opportunities. as 
compared to others in the same or 
similar line of business and competi· 
tive market area who are not socially 
disadvantaged. 

<b> Factors to be considered. In de· 
termining the degree of diminished 
credit and capital opportunities of a 
socially disadvantaged individual. con· 
sideration will be given to both the dis· 
advantaged individual and the appli· 
cant concern with which he or she is 
·affiliated. Factors ·to · be analyzed 
:depend upon the particular indUstry 
in which the applicant concern is in· 
volved. Such factors may include, but 
:are not limited to, the following: 

< 1 > Personal financial condition of 
the disadvantaged individuaL This 
criterion· is designed to assess the rela
tivP. degree of economic disadvantage 
of the individual in comparison to 
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other individuals, as well as the poten· 
tial to capitalize or otherwise provide 
financial support to the business. The 
specific factors considered are: person· 
al income for at least the past two 
years: total fair market valUe of all 
assets <except that the equity value of 
the individual's primary residence will 
be considered>: and the net worth of 
all holdings of the individual. 

<2> BU3iness financial condition. 
This criterion is designed· to ·evaluate 
liquidity, leverage, operating efflcien· 
cy and profitability of the app~ican.t 
concern using commonly accepted fl. 
nancial ratios and percentages. This 
evaluation will be used to provide a ft. 
nancial picture of a firm at a specific 
point in time in comparision to other 
concerns in the same business area 
who are not socially disadvantaged. 
These factors are considered as indica
tors of a firm's economic disadvantage 
relative to businesses owned by non-so
cially disadvantaged individuals. Fac· 
tors to be considered are business 
assets, net worth, income and profit. 
Also. factors to be compared include, 
but are not limited to: Current ratios, 
quick ratios, inventory turnover: ac· 
counts receivable turnover: sales to 
working capital: returns on assets: 
debt to net worth ratio: percentage 
return on investment: percentage 
gross profit margin; and percentag~ 
return on sales. 

<3> Access to credit and capitaL This 
· criterion will be used to evaluate the 

ability of the applicant concern to 
obtain the external support necessary 
to operate a competitive business en· 
terprise. The factors to be considered 
are: Access to long-term financing; 
access to working capital· financing; 
equipment trade credit: access to raw 
materials and/or supplier trade credit: 
bonding capability. 
:, < 4 > Additional consideration.s. A 
comparison will be made of the appli· 
cant concern's business and financial 
profile with profiles of businesses· 1n 
the same or similar line of business· 
and competitive market area. It is not 
the intent of tne section S<a> program 
to allow program participation to con· 
cerns owned and controlled by socially 
disadvantaged individuals ·who · have 
accumulated substantial wealth. have 
unlimited growth potential and have. 
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not experienced or have overcome im· qualifying for section 8<a> progra.rn 
pediments to obtaining access to fi· participation. ~-
nancing, markets and resources. < 1 > The AA/MSB-COO. ·may rein-

state a former section 8<~> progra.rn 
§ 124.107 Potential for success. participant if: . · 

To be eligible to participate in the <1> The section .aca> concern has to-
section S<a> program, an otherwise eli- tally ceased its business operations; 
gtble applicant concern must be deter- and · 
mined to be ·one that with contract. fl ... ~ <it> The section 8<a> concern volun-
nancial. technical and ___ management tarily withdrew from the sectlon 8.<a> 
support will be able to successfully program due to-
perform subcontracts awarded under <A> The health of a disadvantaged 
the section 8<a> program. and further, owner; 
with such support. will have a reasona- <B> Acts of God which destroyed or 
ble prospect for success in competition severely disrupted the operation of 
in the private sector within the maxi- such concern; or 
mum amount of time that a concern < C> Such other circumstances 
may be in the section 8<a> program <up beyond the control of the section 8<a> 
to seven years>. In addition. the AA/ concern which inequitably interrupted 
MSB-COD must make a detennina· the continued participation of the con
tton that the procurement. financial, cern in the section 8<a> program. 
technical and management support <2> Where a section S<a> concern is 
necessary to enable the applicant con- reinstated pursuant to paragraph 
cern to successfully complete the sec- <c><l> of this section. it will continue in 
tton 8<a> program is available from the section 8<a> program for that 
SBA or other identified and accepta- amount of time which remained in its 
ble sources before the applicant con- Fixed Program Participation Term at 
cern may be admitted to the section the time it withdrew from the pro
sea> program. gram. A new Fixed Program Participa-

tion Term shall not be established for 
§ 124.108 Additional eligibility require- such concern. 

menta. 

<a> Individual character review. If. 
during the processing of an applica
tion. adverse information is obtained 
from the section 8<a> program applica
tion or a credible source regarding 
criminal conduct by an individual ap
plicant. no further action will be taken 
on the application until the adverse 
information has been forwarded 
through appropriate channels to the 
SBA's Inspector General for evalua
tion and tha~ evaluation has been 
completed. The Inspector General will 
advise the AA/MSB-COO of his or her 
f4\dings and the AA/MSB-COD will 
consider those , findings as part of the 
process of evaluation of a particular 
application. 

(b> Standard of conducL The SBA 
Standards of Conduct regulations. 13 
CFR 105, et seq., apply to eligibility 
questions involving SBA employees 
and their relatives. 

<c> Individual eligibility limitations. 
An individual's or business concern's 
eligibility may be used onJy once in 

Cd) Manufacturers and regular deal
ers. Each applicant concern which in
tends to manufacture or furnish mate
rials, supplies. articles and equipment 
in the performance of section 8<a> sub
contracts must be determined to be a 
manufacturer or regular dealer as de
fined in the Walsh-Healey Public Con
tracts Act Regulations found at 48 
CFR Subpart 22.6. · 

§ 1U.109 Ineligible businesses. . 

<a> Brokers and Packagers~ Brokers 
and packagers are ineligible ~o partici-

. pate in the section 8<a> :program. 
These types of businesses do ·not satis
fy the definition .of a manufacturer or 
regular dealer, as stated in § 124.100 of 
this part. , 

<b> DebaTTed or Suspended Person or 
Concern. Individuals or concerns who 
are debarred. suspended, or are found 
to be an ineligible bidder by 'any con-

. tracting agency of the Federal Gov
ernment pursuant to 48 CFR Chapter 
I. Subpart 9.4 are ineligible for admis
sion: into the section S<a> program 
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during the period of debarrment. sus
pension. or status as an ineligible 
bidder. Prior to approval of any appli
cant concern. the applicant concern 
will certify that the applicant concern 
and the disadvantaged individual<s> 
upon whom eligibility is based is not 
at that time debarred. suspended or 
otherwise an ineligible bidder. 

§ 124.110 Fixed program participation 
term. 

<a> Every section 8<a> program par
ticipant is subject to a Fixed Program 
Participation Term. A Fixed Program 
Participation Term and any extension 
thereof establishes the ultimate time 
period during which a concern may 
remain in the section 8Ca> program 
and the conditions of participation. re
gardless of whether competitiveness is 
reached by the concern. 

<b> The Fixed Program Participation 
Term must be negotiated between 
SBA and each · small concern which 
has applied for participation in the 
program and must be established by 
mutual agreement prior to the con
cern's admission to the program. 

<c> The provisions of the Fixed Pro
gram Participation Term, including 
the time limitation thereof, will be set 
forth in the SBA approved business 
plan of the section 8<a> concern which 
must be established prior to the appli
cant concern's admissioQ. to the pro
gram. 

<d> For concerns applying for entry 
into the program. the Fixed Program 
Participation Term will begin on the 
date of award of the concern's first 
section 8<a> subcontract. 

<e> The maximum Fixed Program 
Participation Term for my concern is 
five years. · 

<f) Not less than one year prior to 
the expiration of the Fixed Program 
Participation Term. a concern may re-

. quest SBA to review and extend its 
Fixed Program Participation Term for 
a period not to exceed the .difference 
between the Fixed Program- Participa
tion Term established in the business 

' plan and the maximum Fixed Pro
gram Participation Term of: five years. 
plus two years. For business concerns 
which have a Fixed Program Partici
pating Term of one year. a request for 
extension shall be deemed to be timely 
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if postmarked no later than 10 days 
subsequent to the receipt .by the con
cern of notification of award of the 
concern's first section S<a> =-·subcon
tract. There may be no further exten-
sions. -:. 

<g> The criteria which SBA will use 
in negotiating a Fixed Program Par
ticipation Term or in considering a re
quest for an extension thereof are as 
follows: 

<1> The factors referenced in 
§ 124.106 of these regulations for de
termining economic disadvantage. 

<2><1> The number and dollar . 
amount, and the progressively decreas
ing importance, of section S<a> con
tract support that it is anticipated wtll 
be necessary to achieve competitive
ness. In order to maximize limited pro
gram resources, SBA will emphasize 
business plans anticipating lesser 
amounts of section 8<a> contract sup
port to reach competitiveness. 

<ii> In considering whether to grant 
an extension of a Fixed Program Par
ticipation Term, the section S<a> con
tract support previously received by 
the concern will be a factor. An SBA 
determination that such previous con
tract support has failed to appreciably 
contribute toward a timely achieve
ment of competitiveness will be a sig
nificant factor in consideration of the 
request for extension. 

<3)(1> The number and dollar 
amount and the progressively increas
ing importance of contract support. 
other than section 8< a> contract sup
port. that it is anticipated will be nec
essary to achieve competitiveness. 
SBA will emphasize business plans 
having greater reliance on this non
section 8<a> contract support to reach 
competitiveness. 

< ii > In considering a Fixed Program 
Participation Term extension· request, 
the non-section 8<a> contract support 
previously received. by the finn will be 
a factor. An SBA determination that 
the concern has failed to progressively 
increase the importance of such non
section S<a> contract support during 
its previous participation in the pro• 
gram will be a significant factor in 
SBA's conside.ration of the request for 
extension. 

c 4 >< i) The length of time that it is 
anticipated will · be necessary to 
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achieve competitiveness. In order to 
maximize limited program resources. 
SBA will emphasize program partici
pation for those concerns closer to 
achieving competitiveness. 

<il> In considering requests for Fixed 
Program Participation Term exten
sions, the length of time during which 
the concern has previously participat
ed in the program will be a factor. 

<5><0 The degree to which it is an
ticipated that Advance Payments and 
Business Development Expense will be 
necessary to enable a concern to suc
cessfully complete section 8<a> con
tracts and the extent to which reliance 
upon Such proceeds will progressively 
decrease in importance. In order to 
maximiae limited SBA resources and 
to increase exposure to regular com
petitive procedures, SBA will empha
size maximum use of conventional gov
ernmental and private resources in 
performing such contracts. 

<11> In considering requests for a 
Fixed Program Participation Term ex
tension, the previous Advance Pay
ments and Business Development Ex
pense already received by the concern 
will be a factor. An SBA determination 
that such Advance Payments and 
Business Development Expense sup
port has failed to progressively de
crease in importance during the con
cern's previous participation in the 
program will be a factor toward limit
ing or denying extensioa of the Fixed 
Program Participation Term and the 
conditions thereof. · 

<6><0 The rate at which it is antici
pated that a concern will decrease its 
re'Uance upon all forms of program 
support, especially section 8< a> con
tracts support, 1n reaching competi
tiveness at the end of the Fixed Pro
gram Participation Tenn. 

<ii> In considering Fixed Program 
Participation Term extensions. a 
factor will be the previous rate at 
which the concern has decreased its 
reliance upon program support and 
correspondingly increased its reliance 
upon conventional governmental and 
private contract business. An SBA de
termination that the concern has 
failed to appreciably improve its rate 
of business reliance in this manner 
will be a factor toward limiting or de
nying the Fixed Program Participa-

f I ~ .. • ... , •: .. : f* ~ o ~ • ,A I •• --e' \ .:.. . .. · .. 
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tion Term extension 'B.nd the cond 
tions thereof. · 

<h> No section 8Ca> contracts may t 
awarded to any section 8<a> cancer 
unless it has received and is operatin 
under an SBA approved Fixed Pr( 
gram Participation Term. 

<i> Nothing in this section shall t 
construed to limit SBA from initiatin 
termination, completion or suspensio 
actions. pursuant to §§ 124.11: 
124.110<k>. or 124.113. respective!: 
during any Fixed Program Particip~ 
tion Term granted hereunder. 

<j> Upon the conclusion of its Fixe 
Program Participation Tenn. incluc 
ing any extension thereof. a cancer 
will cease to be a program participan 
This cessation of program particip~ 
tion will occur without the necessit 
of any additional action by SBA. 1 
will not give rise to any rights. claim 
or prerogatives on behalf of the cor 
cern. Cessation of program partictp~ 
tion at the conclusion of the Fixe 
Program Participation Term is no 
subject to the requirements of sectio: 
8<a><9> of the Small Business Act < 1 
U.S.C. 637<a><9». or any of SBA's in: 
plementing rules and regulations. 

<k> Program completion. Cl> When. 
section 8<a> business concern has sut 
stantially achieved the goals and ot 
jectives set forth in its business plSJ 
prior to the expiration of its Fixfi 
Program Participation Term. and ha. 
demonstrated the ability to compet4 
in the marketplace without assistanc. 
under the section 8<a> program, it 
participation within the program shal 
be determined by SBA to be complet 
ed .. 

< 2> In determining whether· a con 
cern has substantially achieved the 
goais and objectives of its bustnesz 
plari and has attained the ability tc 
compete in the 'marketplace withou1 
section 8Ca> program assistance, the 
following factors, among others, shall 
be considered by SBA. 

< D Positive overall financial trenda. 
including but not limited to: 

<A> Profitability; 
< B > Sales. including improved ratio 

of non-section 8< a> sales; 
<C> Net worth. financial ratios. work· 

ing capital. capitalization. access to 
credit and capital: 

<D> Ability to obtain bonding; 
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<E> A positive comparison of the sec
tion B<a> business concern's business 
and financial profile with profiles of 
non-section B<a> bus~nesses in the 
same area or similar business category; 
and . 

cF> Good· management capacity and 
capabilitY. 

< 3) Upon determination by SBA that 
a section 8<a> business concern's par
ticipation in the section 8<a> program 
has been completed pursuant to para-

. graph < k >< 1 > of this section. SBA shall 
so advise the firm and shall issue it an 
order to show cause why its participa
tion in the section 8< a> program 
should not be deemed to be completed. 
The section B<a> business concern shall 
be afforded an opportunity for a hear
ing on the record in accordance with 
chapter 5 of Title 5 of the United 
States Code, at which hearing it may 
contest such determination. Such a 
hearing will be held pursuant to the 
procedures of SBA's Office of Hear
ings and Appeals set forth at Part 134 
of these regulations. 

<4> Subsequent to the completion of 
such hearing, based upon the record 
established therein, and after consid
eration of the initial decision of the 
Administrative Law Judge who has 
conducted the hearing, the AA/MSB
COD shall render a final decision re
garding the completion of the section 
8<a> business concern's participation in 
the program. Prior to a final decision. 
the subject section 8<a> business con
cern may have full rights of participa
tion in the section 8<a> program. 

1124.111 Mechanics for extension of a 
fixed program participation term. 

As stated in § 124.110<!>. a section 
8<a> concern's Fixed Program Partici
pation Term <FPPT> may be extended 
only once, and only if ·the application 
for such· an extension is made not less 
than one year prior to the expiration 
of the firm's originaf Fixed Program 

· Participation Tenn. 
<a> The requesL The:section 8<a> con-: 

cern must make a request for exten
sion in writing by: certified .mail. 
return receipt requested. or by regis
tered mail. to the· SBA field office 
servicing its account. not less than one 
year prior to the expiration of the 
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FPPT. specifically requestiiig an. ex
tension of its .. FPPT. 

<b> SBA response. Upon receipt of a 
timely request, the appropriate SBA 
field office will forward to the section 
8<a> concern all forms needed to proc
ess the request. All required- fonils 
must be completed and returned to 
SBA within 45 days of receipt along 
with a persuasive narrative rationale 
to establish the basis for justifying the 
requested extension. · 

<c> Narrative rationale. The narra
tive rationale submitted by the section 
8<a> concern must detail the following: 

<1 > The firm's progress since admis· 
sion into the S<a> program: 

<2> Areas where the firm has failed 
to make progress anticipated when the 
original FPPT was set: 

<3> Reasons for lack of progress: 
<4> Benefits to be derived from an 

extension. other than increase in con
tract support: 

<5> Any extenuating circumstances 
unique to the firm which cause an ex
tension to be necessary and appropri
ate: 

<6> Any other facts which the firm 
believes support its request. 

<d> Non waiver of time limit.s. Nei
ther the requirement of § 124.110<!> to 
make a request for an extension of a 
concern's FPPT not less than one year 
prior to the expiration of a concern's 
original FPPT. nor the requirement of 
§ 124.lll<b> to return all forms and 
documentation completed along with 
the supporting narrative within 45 
days may be waived. Failure to meet 
either time limit will result in denial 
of an extension of an FPPT. 

<e> Approval authority. Unless other
wise delegated by the Administrator. 
the AA/MSB-COD has final authority 
to approve the concern's request for 
an extension, and may in his discre
tion approve an extension less than 
that requested. set terms and condi· 
tions for any extension granted. · or 
deny any extension. The concern will 
be advised in writing of the Agency's 
final decision. 

§ 124.112 Program termination. 

<a> Participation of a section 8<a> 
business concern in the section 8< a> 
program may be terminated by SBA 
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prior to the expiration of the con
cern's fixed program participation 
term or extension thereof. if any, for 
good cause. The term good cause a.S 
used in the regulation means conduct 
violative of applicable State and Fed-. 
eral law or regulations or the pursuit. 
of business practices detrimental to 
business development of an 8<a> con
cern. Examples of good cause include, 
but are not limited to, the following: 

< 1 > Failure to continue to meet any 
one of the standards of program eligi
bility set forth in these regulations. 

<2> Failure by the concern to main
tain status as a small business under 
the Small Business Act. as amended, 
and the regulations promulgated 
thereunder for each of the Standard 
Industrial Code designations con
tained in the participating concern's 
business plan . ., 

<3> Failure by the concern for any 
reason, including the death of an indi
vidual upon Whom eligibility was 
based, to maintain ownership and con
trol by the persons<s> who has <have> 
been determined to be socially and 
economically disadvantaged pursuant 
to these regulations. 

<4> Failure by the concern to obtain 
written approval from SBA prior to 
any changes in ·ownership and man
agement control. 

<5> Failure by the concern to disclose 
to SBA the extent to which nondisad
vantaged persons or firms ·participate 
in the management of the section 8<a> 
business concern. 

<6l Failure by the concern to provide 
SBA with required quarterly or annual 
financial statements within ninety 
days of the close of the reporting 
period, or required audited financial 
statements within 180 days of the 
close of the reporting period. Failure 
to provide SBA with requested tax re
turns, reports. or other available data 
within 30 days of the date of request. 

<7> Failure by the concern to submit 
an updated business plan within 30 
days of receipt of request. v.;thout an 
extension of time which has been ap- . 
proved by SBA. 

<8> Failure by the concern to provide 
documents or otherwise respond to re- · 
quests for information relating to the 
section 8<a> program from SBA or 
e>ther authorized government officials .. 

13 CFR Ch. I ( 1-1-87· Edition) 

<9> Cessation of business operations 
by the concern. · 

< 10> Failure by the concern to 
achieve the goals cite~ in its original 
or modified -business plan as a result of 
repeated refusals to accept or utilize 
SBA assistance. . · 

< 11 > Failure by the concern to 
pursue competitive and commercial 
business in accordance with the bust
ness plan, or failure to make reasona
ble efforts to achieve competitive 
status. 

< 12> Inadequate performanee of 
awarded section 8<a> procurement 
subscontracts by the concern. 

<13> Failure by the concern to pay or 
repay significant financial obligations 
owed to the Federal Government. 

<14> Failure by the concern to obtain 
and keep current any and all required 
pennits, licenses. and charters. 

< 15> Diversion of funds from the sec
tion 8C a> business concern to any other·· 
individual. subsidiary, firm. or enter
prise which is- detrimental to the 
achievement of the section 8< a> busi
ness con~em's business plan. 

<16> Unauthorized use of business 
development expense funds and/or ad
vance payment funds. Violation of an 
advance payment or business develop
ment expense agreement. 

< 17> Failure by the concern to obtain 
prior SBA approval of any manage
ment agreement or joint venture 
agreement relative to the performance 
of a section 8<a> subcontract. Violation 
of any requirements of a management 
or joint venture agreement approved 
by SBA by either the section 8<a> con
cern or one of the joint venturers. 

<18> Failure by the concern to obtain 
approval from SBA before subcon
tracting under a section 8Ca> subcon
tract, or failure by the concern to 
abide by any conditions imposed by 
SBA upon such approval. . 

<.19> Violation by the concern of a 
section S<a> subcontract· provision 
which prohibits contingent fees and 
gratuities: or failure to disc!ose to SBA 
fees paid or to be paid,· or costs· in
curred or committed to third parties, 
directly or indirectly, in the process of 
·obtaining section 8(a) contracts or sub
contracts. 

< 20> Knowing submission of false in· 
formation to SBA on behalf of a sec-
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tton sea> business concern by i~ prin
cipals. officers. or agents .. or by 1ts em
ployees. where the princlpal<s> of the 
section B<a> concern knows or should· 
have known such submission to be 
false. · · 

<21> Debarment or suspension of the 
concern by the Comptro~ler General. 
the secretary of Labor. Director of the 
Office of Federal Contract Compli
ance. or any contracting agency pursu
ant to FAR subpart 9.4, 48 CFR Ch. 1. 

<22> Conviction of a section B<a> 
business concern or a principal of a 
section B<a> business concern for any 
of the following: 

c D Commission of a criminal offense 
as an incident to obtaining or attempt
ing to obtain a public or private co~
tract. or subcontract,.thereunder, or m 
the performance of such contract or 
subcontract; 

< ii> Violation of the 0rganized Crime 

§ 124.113 

to the procedures established for 
SBA's Office of Hearings and Appelils 
·set forth at Part 134 of this title. 

<c> Subsequent to the completion ot. 
such hearing, upon the 'record esta~
lished therein, and after consideration 
of the initial decision of the Adminis· 
trative Law Judge who has conducted · 
the hearing, pursuant to §§ 134.32 and 
134.34 of these regulations, the AA/. 
MSB-COD shall render a final deci
sion regarding the termination. for 
good cause, of the B<a> business con
cern's participation in the program. 

<d> After the effective date of a pro
gram termination as provided for 
herein. a section B<a> business concern 
is no longer eligible to receive any sec
tion B<a> program assistance. Such 
concern is obligated to complete previ
ously awarded section B<a> subcon
tracts. 

Control Act of 1970; § 124.113 Suspension of program assist-
('iii) Embezzlement, theft, forgery, 

bribery, falsification or destruction of 
records, receiving stolen property, or 
any other offense indicating a lack of 
business integrity or business honesty 
which seriously and directly affects 
the question of present responsibility 
as a government contractor; 

<iv> Violation of any Federal Anti
trust Statute: or 

<v> Commission of any felony not 
specifically listed above by the con
cern or any of its principals. 

<23> Willful failure on behalf of a 
section B<a> business concern to 
comply with applicable labor stand

.. ards obligations. 
< 24 > Violation of any terms and con

ditions of the 8<a> ·program Participa
tion Agreement. 

<25> Violation by a section 8<a> busi
ness concern, or any of its principals, 
of any of SBA's significant rules and 
regulations. · · 

<b> Upon determination by the SBA 
that ·a section B<a> business concern's 
participation in the section 8<a> pro~ 
gram .should be terminated for good 
cause, the section 8<a> business con
cern shall be afforded an opportunity 
for a hearing on the record in accord
ance· with chapter 5 of Title :5 of the 
United States Code. at which hearing , 
it may. contest such determination. : 
Such a hearing will be held pursuant 

ance. 

<a> Only upon the issuance of an 
order to show cause why a section B<a> 
business concern should not be termi
nated from the program, the Adminis
trator of SBA or the AA/MSB-COD 
may suspend contract support and 
other forms of B<a> program assistance 
to that concern for a period of time 
not to exceed the time necessary to re
solve the issue of the concern's termi
nation from the program under the 
procedures set forth in Part 134 of 
these regulations. The institution of 
such a suspension will not occur in 
conjunction with each proposed termi
nation, but will only occur when the 
SBA Administrator or AA/MSB-COD 
determines that the Gov'!rnment's in
terests are jeopardized by continuing 
to· make assistance available to a sec
tion 8<a> business concern and immedi
ate action to protect those interests is · 
necessary. . . 

<b> Immediately upon SBA's deter
mination to suspend a section 8< a> con
cern. SBA will furnish· that concern 
with a notice of the supension by cer
tified mail. return receipt requested. 
to the last known address of the con
cern. If no receipt is returned within 
ten calendar days from the mailing of 
the notice, notice will be presumed to 
have occurred as of that time. The 
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notice of suspension will provide the 
following information: 

<1> The reason for the suspension 
which will. pe the grounds upon which 
the order --to show cause has been 
issued; 

<2> That the suspension will contin
ue pending the completion of further 
investigation or the termination pro
ceeding or some other specified period 
of time; 

<3> That awards of section 8<a> sub
contracts, including those which have 
been "self-marketed" by an S<a> con
cern, will not be made during the 
pendency of the suspension unless it is 
determined by the head of the rele
vant procuring: agency or his or her 
authorized representative to be in the 
best interest of the Government to do 
so, and the SBA Administrator or the 
AA/MSB-COD adopts that determina
tion: 

<4> That the concern is obligated to 
complete previously awarded section 
8<a> subcontracts; 

<5> That the suspension is effective 
nationally throughout the SBA; 

<6> That a request for a hearing on 
the suspension will be considered by 
the Administrative Law Judge hearing 
the termination proceeding and grant
ed or denied as a matter of his or her 
discretion. It is contemplated that in 
most cases a hearing on the issue of 
the suspension will be afforded if the . 
participant requests one. ·However, no 
such hearing may be granted if the 
suspension is based upon advice from 
either the Department of Justice or 
the Department of Labor that such a 
hearing would prejudice substantial 
lriterests of the Government. A hear
ing on the suspension. will commence 
as soon as possible following the deci
sion of the Administrative Law Judge 
to grant a request: but in no case more 
than 20 calendar days after the Ad
ministrative Law Judge's ruling if the · 
request is granted. At the close of such 
suspension hearing, the. Admfuistra
tive Law Judge will make a recom
mended decision on the matter to the 
AA/MSB-COD who will then issue a 
final decision upholding or lifting the 
suspension. 

<c> Any suspension which occurs in 
accord with these regulations will con
tinue in effect until such time as the 
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SBA lifts it or the section 8<a> business 
concern's participation in the progr3.1n 
is fully terminated. If all program as
sistance to a section B< a> business con
cern has been suspended under these 
regulations, and that concern's Partici
pation in the program is not terminat
ed, an amount of time equal to the du
ration of the suspension will be added 
to the concern's fixed program Partici
pation term. 

§ 124.201 Processing applications. 

It is SBA's policy that an individual 
or business has the right to apply for 
section 8<a> assistance. whether or not 
there is an appearance of eligibility. 

§ 124.202 Place of filing. 

An application for admission is to be 
filed, and approved cases are to be 
serviced in the SBA field office serving 
the territory in which the principal 
place of business of the applicant con
cern is located. Principal place of bust
ness means the location at which the 
business records of the applicant con
cern are maintained. 

§ 124.203 Applicant representatives. 

An applicant concern may employ at 
its option outside representatives in 
connection with an application for sec
tion S<a> program participation. If the 
applicant chooses to employ outside 
representation such as an attorney. ac
countant. or others, the requirements 
of 1'3 CFR 103 dealing with the ap
pearance and compensation of persons 
appearing before SBA are applicable 
to. the conduct of the representative. 

§ 124.204 Requirement support deterMina
tion. 

. SBA shall first make a determina· 
tton that there is a reasonable likeU
hood of section · 8<a> requiremen~ 
available to support the ap.plicant con· 
cern~ If the necessary requirement 
support is not available. the applicant 
c()ncern shall be informed in writing 
that no further action can be taken on 
its application for participation in the 
section S<a> program. If the necessary 
requirements support is determined to 
be available. the applicant concern 
may continue to submit the required 
application forms. 
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g 124.205 Forms and d~uments required. 

Each -B<a> applicant concern must 
submit the forms and attachments 
thereto required by ~B~ when m1!-king 
application for adm1ss1on to the sec
tton B<a> program mcluding but not 
limited to financial statements and 
Federal personal and business tax re-
turns-
§ 124.206 Approval and declination of ap

plications for eligibility. 

The AA/MSB-COD has final au
thoritY over approval or declination of 
applications for admission to the sec
tion B<a> program. If the AA/MSB
COD declines an application, he or she 
will notify . the applicant in writing 
giving detailed reasons for the decline 
and informing the applicant of the 
right to request a reconsideration 
within 30 days of receipt of the decline 
letter. The AA/MSB-COD will also 
inform the applicant to submit in writ· 
ing to the field office any subsequent 
information and documentation perti· 
nent to rebutting the reason<s> for de
cline. If the application is declined by 
the AA/MSB-COD on reconsideration, 
no new application will be· accepted 
within one year of the reconsideration 
decision. 

§ 124.207 Business activity. 

<a> Eligible concerns wtll be ap
proved for section B<a> program par
ticipation according to their primary 
industry classification, as defined in 
§ 124.100 of this part. The primary in· 
dustry classification relevant to a 
given concern and related Standard 
Industrial Classification Code designa
tions will be stated in a participating 
concern's business plan upon the con
cern's entry into the section scar pro
gram and will be subJect to change 
thereafter only if a ·condition of sub
section < b > is met. A participating sec
tion 8(a) business con·cern will be eligi
ble to receive only. Gov~rnment con
tracts pursuant to the section B<a> pro
gram which are classified under the 
Standard. Industrial Classification 
Codes stated in its business plan. <See 
definition of "business plan," 
§ 124.100<a>.> A participating section 
B<a> business concern may, however, 
receive Government contracts classi
fied in other Standard Industrial Clas-

§ 124.301 

sift cation Codes through other. Gov
ernment procur.ement procedures; As 
8<a> concerns develop, it is essential 
that they pursue commercial and com
petitive Government. contracts to s.up
plement section B<a> sales and to 
achieve logical business progression or 
diversification. 

<b> Requests for changes in Stand:
ard Industrial Classification Code des
ignations stated in a business plan will 
be considered by the relevant SBA Re
gional Administrator only under the 
circumstances indicated below. 

< 1) Such Regional Administrator 
may approve an amendment to the 
Standard Industrial Classification 
Code designations in a section B<a> 
concern's business plan if: 

< i) The new Standard Industrial 
Classification Code designation relates 
to a unique procedure or product that 
the section B<a> concern has devel
oped: or 

< U> SBA determines that an addi
tional Standard Industrial Classifica
tion Code designation is needed to cor
rect significant limitations in section 
B<a> contract support which result 
from administrative or regulatory ac
tions by a contracting agency, which 
are beyond the control of the section 
8<a> concern, and which were not con
templated by the original business 
plan. · ·· 

< 2) The Administrator or his desig
nee may approve an amendment to 
the Standard Industrial Classification 
Code designations in a section 8<-a> 
concern's business plan if the Adminis· 
trator or his designee determines that 
absent a Standard Industrial Classifi· 
cation Code designation change,· the 
section B<a> concern would be unable 
to achieve reasonable .section 8<a> de
velopment. 

§ 124.301 The provision of requireme~ta 
support for 8(a) firma. 

<a> These regulations govern the me-; 
chanics of the _provision of require
mentS <contract> support to section 
8< a> business concerns. They are to be 
read in conjunction with § 124.302 
below. 

<b> Basic Principles of Requirements 
Support. 
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<1> An 8<a> subcontract will be pro
vided to a section 8<a> concern only 
when consistent with that concern's 
business development needs. 

<2> An 8<a> concern will be provided 
a section 8<a> contract only when the 
procurement is consistent with the 
concern's capabilities as identified in 
its business plan by means of Standard 
Industrial Classification <SIC> codes. 

<3> The aggregate dollar amount of 
8Ca> contracts to an 8<a> concern for 
any Federal fiscal year may not 
exceed by more than 25 percent the 
applicable annual 8<a> contract sup
port level approved by SBA as reflect
ed in the concern's business plan. This 
shall not preclude an 8<a> concern 
from requesting an increase in its ap
proved 8Ca> contract support level on 
other than an annual basis. Such re
quest must be supported by a revised 
business plan and evidence that the 
finn has the capability to perform at 
the increased level. 

< 4 > SBA does not guarantee any par
ticular level of contract support to a 
section 8<a> business concern by the 
approval of its business plan. 

<5> SBA is not required to make an 
award of any particular contract, and 
should it make an award, SBA is ·not 
required to award a contract to a par
ticular 8<a> concern. Nonetheless, SBA 
will usually reserve a procurement for 
possible 8<a> award in favor of :an 8Ca> 
concern which initiallY self-marketed 
the procurement, provided the firm 
needs the requirement to satisfy its 
business plan projections without ex-
ceeding them. . . , 

<6> In cases in which SBA mlist 
select an 8<a> concern for possible 
award from among more than one con
cern which appear to be qualified to 
perform the contract, the selection 
will be based upon consideration of 
relev~nt factors. including the follow
ing: 

<i> Technical capability, including 
the ability to perform the contract. 
the concern's organizational structure. 
the experience and technical knowl
edge of its key employees. and techni
cal equipment and facilities. 

<U> Financial capacity, including the 
..,~,.,..;1, ..... i1: .... -~ -..J--··-·· ,.. 

13 CFR Ch. I (1·1-87 Edition) 

<iii> Ability to comply with t'he r·e
quired delivery or performance sched
ules. 

<iv> Ability to obtain any necessary 
bonding. 

<v> Any applicable geographic limita
tions. 

<vi> The concern's need for the spe
cific contract to further the develop
ment objectives of the concern's busi
ness plan. in light of any other poten
tial contracts under consideration. 

<vii> The overall likelihood of suc
cessful performance of the proposed 
requirement. 

<viii> Past amount of 8Ca> contract 
support received by the concern and 
the performance record on past 8<a> 
contracts. 

<lx> Current contracts in process. 
and progress toward timely delivery of 
those contracts. 

<x> Length of time inthe 8<a> pro
gram and the proximity of the FPPI' 
date. <xi> Amount of BDE and advance 
payment support received since enter
ing the S<a> program and required to 
perform the present requirement. < xii> 
Which 8<a> concern initially indenti
fied the procurement, if any. 

<7> In cases in which ·sBA must 
select an 8C a> concern for possible 
award of a professional service con
tract <except CPA audit services> SBA 
may, in its discretion. arrange for the 
evalutton of technical capabilities of 
several concerns, which· appear to be 
most qualified, by the procuring 
agency itself. In such cases, SBA will 
request a written report of the evalua
tion including the criteria used. the re
sults found, and an overall evaluation 
of each concern as technically or not 
technically acceptable for· their par
ticular procurement. SBA . will make 
the final selection. 

<8> SBA will not accept for 8<a> 
award proposed procurements not pre
viously in the section S<a> program if 
any of the following circumstances 
exist: 

< i> Public solicitation has already 
been issued for the procurement as a 
small business set-aside in the form of 
an Invitation for Bid <IFB>. Request 
for Proposal <RFP> or a Request for 
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annual procurement forecasts or past 
procurements by set aside, is insuffi
cient reasons to preclude the procure
ment from 8<a> consideration. 

<ii> The procuring agency will award 
the co.ntract by noncompetitive means 
to a small disadvantaged concern 
whether or not it is presently in the 
8<a> program. 

<iii> There is a reasonable probabili· 
ty that a- small disadvantaged concern. 
whether or not a section 8<a> concern. 
can successfully compete for the con
tract under conventional competitive 
procedures. 

<iv> SAB has made a written deter
mination that acceptance of the pro
curement for an 8<a> award would 
have an adverse iinpact on other small 
business programs or individual small 

.,_ business. whether or not the affected 
small business. is in the section 8<a> 
program. 

<A> In determining whether or not 
adverse impact exists, SBA will consid
er relevant factors. including but not 
limited to: 

< 1 > Whether or not SBA 's accept
ance of a proposed National buy re
quirement is likely to resu~t in SBA's 
taking an inordinate portion of total 
procurements in subject industry to 
the detriment of the small business 
set-aside program. or 

< 2> Whether or not SBA's accept
ance of a proposed local buy require
ment is likely to result in SBA taking 
an inordinate portion of total procure
ments. in subject industry within a 
given SBA region to the detriment of 

· the small business set-aside program. 
< B > SBA presumes adverse impact to 

exist when a small business concern 
has been the recipient of two or more 
consecutive awards of the. item or serv
ice within the last 24 months, and the 
estimated dollar value of the award 
would be 25 percent or more of its 
most recent annual gross sales (.includ
ing those of its affiliates>.· 

<c> Procedures for Obtaining Re
quirements Support. < 1 > SBA procure
ment center representatives <PCR's> 
will screen proposed procurements for 
possible 8<a> contracts, in accordance 
with 13 CFR Part 125.6. 

<2> A requirement for possible award 
may be identified by SBA. a particular 
8<a> concern. or the procuring activity 
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itself. Once identified by whatever 
means. SBA shall verify the appropri
ateness of the SIC Code designation 
assigned to the requirement and shall 
select and nominate to the procuring 
agency an 8<a> concern for po~ible 
award. The selection will be made pur
suant to these regulations and will be 
based on the business plan and such 
supplemental materials as SBA may 
request. If the 8<a> concern fails to 
provide SBA with the supplemental 
materials requested within any par
ticular time specified by SBA. SBA 
will make its selection based solely on 
information contained in the concern's 
business plan. 

<3) SBA's nomination of a section 
8<a> concern to perform an indentifled 
procurement shall be communicated 
to the procuring activity in writing 
with notice to the S<a> concern~ · 

<4> If the procuring activity responds 
to SBA's nomination, or request for 
commitment. by making a commit
ment to SBA. SBA will then match 
the specific needs of the procurement 
with the specific capabilities of the se
lected S<a> concern, relying upon the 
business plan and such supplemental 
or updated material as SBA in its dis
cretion shall require. To facilitate 
matching, and to the extent reason
ably available. SBA will obtain from 
the procuring activity the complete 
procurement package, which contains 
plants, specifications. delivery sched
ules, labor rates and so forth. along 
with the following: 

< 0 The title or name or work to be 
performed or items to be delivered. 

< H> The estimated period of perform
ance.· 

<iii> The SIC cqde of the .item or 
serviGe. 

<iv> The PSC number used by the 
Federal Procurement Data Center. 

< v) The procuring agency dollar esti
mate. of the requirement <current gov
ernment estimate). 

<vi> Any special requirement restric
tions or geographical limitations. 

<vii> Any special capabilities or disci
plines needed for contract perform
ance. 

<viii> The type of contract to be 
awarded, suc:h as finn fixed price. cost 
reimbursement. or time and materials. 
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<lx> A list of contractors who have 
performed on this specific procure
ment durihg the previous 36 months.· 

ex> A statement that publlc sollclta
tlon for the specific procurement has 
not been issued for small business set 
aside. 

<xi> A statement that the procure
ment cannot reasonably be expected 
to be won by a disadvantaged concern 
under normal competition. 

<xii> The nomination of any particu
lar 8< a> concern designated for consid
eration, including a brief Justification, 
such as one of the following: 

<A> The requirement Is a result of an 
unsolicited proposal and the buying 
activity is unable to justify a sole
source a ward. 

<B> The S<a> concern through its 
own efforts, marketed the require
ment and caused It to be reserved for 
the 8< a> program. 

<C> The procuring agency has deter
mined that the recommended concern 
has unusual technical qualifications to 
perform. 

<5> Within ten working days of a 
commitment from a procuring activity 
Identifying a particular Sea> concern, 
SBA will determine whether a proper 
match exists, and will contract the 
procuring activity to arrange fol," initi
ation of contact negotiations. A letter 
accepting the commitment should nor
mally be sent to the procuring acttv1ty 
at this time. Should contract negotia
tions be successful and result in a pro
posed award to the Sea> concern, SBA 
will provide a Certification of SBA's 
Competency as a contract provision 
pursuant to § 124.302ec> of these regu
lations. Should SBA determine that a 
proper match does not exist, it will so 
advise the affected 8<a> concern, and 
may then select and nominate an al
ternative S<a> concern to the procur
ing activity which, in the opinion of . 
SBA. does match with the procure
ment, if any such concern exists. · 

<6> Should a procuring activity offer 
a contract to SBA as an open requir,e
ment, SBA will select and nominate in 
accordance with these regulations an 
Sea> concern which appears to be 
qualified, subject to the following ad
ditional procedures: 

<i> If the contract is a local buy item, 
the portfolio of Sea> concerns main-

13 CFR c;"· I (1-1-87 Edition) 

tatned by the SBA district office 
where all or most of the work is to be 
performed or the items dellvered wfn 
be examined initially for selection of a 
qualified sea> concern. If none are:. 
found to be qualified, the requirement 
may be considered for other S<a> con
cerns located within the appropriate 
SBA region, or the requirement may · 
be considered for Sea> concerns located 
in immediately adjacent regions. 

eU> If the procurement is a national 
buy item . .it shall be referred to SBA's 
Central Office. Central Office will al
locate national buy requirements to 
the regional offices on an equitable 
basis, and regional offices will allocate 
national buy requirements to the dis
tricts on an equitable basis. 

§ 124.302 8(a) Contracts and subcontracts. 

<a> GeneraL It Is the policy of SBA 
to enter into contracts with other gov
ernment agencies and subcontract the 
perlormance of such contract to con-

. cerns admitted to the section sea> pro
gram pursuant to section 8<a>< UeC> of 
the Small Business Act, at prices 
which will enable a company to per
form the contract and earn a reasona
ble profit. 

eb> Performance of work by the B<a> 
subcontractor. To assure the accom
plishment of the purposes of the pro
gram, each 8Ca> subcontractor shall be 
required to perform work equivalent 
to the following percentages of the 
total dollar amount of each subcon
tract, exclusive of material costs, with 
its own labor force: 

< 1 > Manufacturing-50 percent. 
<2> Construction: 
< i> General Construction-15 per

cent. 
. <it> Special Trades, Such as Electri

cal, Plumbing, Mechanical, etc.-25 
percent. 

<3> Professional Services-55 per
cent. 

<4>"Nonprofessional Services-75 per-
cent. , 
The 8<a> concern is required to include 
in its proposal to· perform a given con
tract a statement that it agrees to per
form the required percentage of the 
work with its own labor force. Refusal 
of the concern to provide such a state-
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ment will result in the contract not 
being awarded. 

cc> Certification of SBA 's competen
cy. < 1 > SBA will not certify as to its 
competency, as provided by section 
8<a><l><A> of the Small Business Act. 
·without first determining that the sec
tion 8<a> concern it intends to subcon
tract to is responsible to perform the 
contract in question. If SBA deter
mines that the concern lacks the capa
bilitY. competency, capacity, credit, in
tegrity, perseverance. and tenacity to 
perform on a specific· 8Ca> subcontract, 
the contract will not be awarded. In 
addition. SBA will also certify that an 
sea> concern is eligible under the 
Walsh-Healey Public Contracts Act. 41 
U.S.C. 35Ca> for each individual 8Ca> 
subcontract. An 8Ca> concern which 
has not submitted required financial 
statements to SBA will be deemed not 
responsible to receive 8< a> subcon-
tracts. "' 

<2> . SBA's determination not to 
award an 8<a> subcontractor a specific 
8Ca> subcontract because the concern 
lacks an element of responsibility, or is 
ineligible under the Walsh-Healey 
Public Contracts Act. does not consti
tute a denial of total section 8<a> pro
gram participation for the purposes of 
section 8<a><9> of the Small Business 
Act. 

(d) Contract administration. SBA 
may delegate its authority to adminis
ter section 8<a> subcontracts to the 
procuring agency or any. Federal 
agency designated by it. This is done 
through the use of special clauses in 
the contract between SBA and the 
procuring agency, or by letter, as ap
propriate. 

<e> Contract termination. < 1> A deci
sion to terminate a specific section 
8Ca> subcontract for default ts made by 
the procuring activity contracting offi. 
cer in cooperation with SBA. The con-· 
tracting officer will advise SBA in ad
vance of his/her intent to terminate 
for default the 8<a) subcontract. SBA 

· may provide. whatever program bene
fits as are reasonably available to the 
8Ca> concern in order to prevent termi
nation for default of the ·contract. The 
contracting officer will be made aware 
of this effort. If, despite the efforts of 
SBA, in the opinion of the procuring 
activity contracting officer grounds 

§ 124.401 

for termination continue to exist,'_ he/ 
she may terminate the 8<a> subcon
tract for default. 

<2) In cooperation with SBA. the 
procuring activity contracting officer 
may terminate a. section 8<a> subcon
tract for convenience at any time it ts 
determined in the best interest of-the 
government to do so. 

<f) Di3putes and appeals. < 1> SBA ts 
not subject to the Disputes Clause of a 
specific contract, and SBA is not a 
party to and does not appear at or par
ticipate in appeals brought under such 
a clause in its own behalf or on behalf 
of an 8<a> concern. 

<2> If a dispute between an 8<a> sub
contractor and the procuring activity 
contracting officer arises under the 
subcontract, it will be decided unilater
ally by the procuring activity contract
ing officer. The 8<a> subcontractor has 
the right to appeal the decision of the 
procuring activity contracting officer 
under the Contract Disputes Act of 
1978. 

§ 124.401 Advance payments. 

<a> GeneraL < 1 > Advance payments 
are disbursements of money made by 
SBA to a section 8< a> business concern 
prior to the completion of perform
ance of a specific section 8<a> subcon
tract. Advance payments are made for 
the purposes of assisting the section 
8Ca) business concern in meeting ft. 
nancial requirements pertinent to the 
performance of the subcontract. The 
gross amount of advance payments 
must be determined by SBA prior to 
commencement of performance of the 
contract. Any subsequent change in 
the gross amount of advance payments 
must be justified in writing by SBA as 
to amount and purpose. Advance pay
ments are to be awarded only after all 
other forms of financing have been 
considered by SBA and rejected as un
acceptable to support performance of 
the subcontract. Advance payments 
must be liquidated from proceeds de
rived from the performance of the spe
cific section 8<a> subcontract to which 
they pertain. However. this does not 
preclude repayment of such advance 
payments from other revenues of .the 
business. except from other advance 
payments and business development 
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expenses <as defined hereinafter in 
these regulations); provided such re
payment must occur according to the 
liquidation schedule established by 
the subcontract under which the ad
vance payments were made. The pro
ceeds derived from the performance of 
the specific section 8<a> subcontract 
must be deposited by the procuring 
agency in a special bank account es
tablished exclusively for the purpose 
of administering the advance pay
ments. These proceeds will be used to 
liquidate the advance payments. No 
withdrawals of such subcontract pro
ceeds from the special bank account 
may be made by the section 8<a> busi· 
ness concern which are inconsistent 
with the disbursement schedule estab· 
lished by the subcontract under which 
the advance payments were made. 

<2> Advance payments shall not be 
made to a section 8<a> business con
cern in any case in which the section 
S<a> business concern has assigned its 
rights to receive any payment under 
the specific section 8<a> subcontract to 
any person or entity, unless such as
signment shall be made to SBA or to a 
Federal agency in regard to the re
ceipt by the section 8<a> busineSs con
cern of a progress payment for any 
specific section 8<a> subcontract. 

< 3 > In no event shall the total 
amount of advance payments for a sec
tion 8<a> business concern exceed 90 
percent of the outstanding unpaid pro
ceeds of the section 8<a> subcontract 

, to which the advance payments relate. 
<4> SBA shall not charge interest on 

advance payments disbursed pursuant 
to these regulations. 

<b) Requirement.3. < 1) Advance pay- · 
ments may be approved for a. section 
S<a> business concern ·when all of the 
following_conditions are found by SBA 
to exist: 

. <1> A section 8<a> business concern 
·does not have adequate working cap
Ital to perform a specific section 8<8.> 
contract. 

< U > AdeQ\late and timely financing is 
not available on reasonable terms ·to 
provide necessary capital. 

<iii> The section 8<a> business con
cern has established or agrees to es
tablish and maintain financial records 
and controls which will provide for 
complete accountability and required 
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reporting of advance paY.ment funds. 
These records must be made available 
upon request for review and copying 
by SBA and other appropriate Federal 
officials. 

<iv> A company may receive an ad
vance payment on a section 8<a> sub
contract only in instances in which 
that company has no unliquidated ad
vance payments outstanding on an
other section 8<a> subcontract which 1s 
completed. terminated or in default. 
unless such unliquidated advance pay. 
ment is due only to the contracting 
agency's delay in making final pay. 
ment to the section 8<a> concern 
which has successfully completed the 
subcontract. 

<c> Procedure. To be eligible to re
ceive advance payments. a section 8<a> 
business concern m~st meet the condi
tions set forth above and must comply 
with the following procedure. 

< 1) A section 8<a> business concern 
desiring to receive an advance pay
ment in connection with any section 
8<a> subcontract shall: 

<1> Submit a written request for ad· 
vance payment to the appropriate 
SBA Regional Administrator or his 
designee. Such request must include 
detailed documentation requested by 
SBA as evidence to support the need 
for such funds and proof that working 
capital financing cannot be found 
upon terms acceptable pursuant to 
§ 124.40l<b><ii> above. from financing 
institutions. 

< U > The section 8< a> business concern 
must select a commercial bank which 
is a member of the . Federal Reserve 
System in which it must establish a 
special non-interest bearing bank ac
count for the deposit of payments 
made to it by the procuring ·agency 
p\usuant to the performance . of the 
subcontract<s>. This special account 
must be a. demand deposit account. 
The appropriate SBA Regional Ad
ministrator shall designate at least 
two SBA employees to serve as coun
tersignatories on the :;pecial bank ac
count. 

<A> Disbursements from the account 
will be made only upon the authorized 
signatures of the section 8<a> concern 
and one of the designated SBA em
ployees. 
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or services rendered pursuant to the 
subject secttori 8<a> subcontract shall 

·be paid into the special bank account 
by the procuring agency, and shall be 
applied by SBA first against the bal
ance of advance payments according 
to the liquidation schedule. Any 
amounts remaining in the special bank 
account may be disbursed to the sec
tion 8Ca> concern, provided. however, 
that the unpaid balance on the section 
8Ca> subcontract is sufficient to allow 
the 8<a> concern to comply with its ad
vance payment liquidation schedule. 

<e> Catt.cellation. < 1> SBA may deter
mine that advance payments should 
be cancelled under the following cir
cumstances: 

c D The terms and conditions of the 
advance payment agreement have not 
been adhered to by a section 8Ca> small 
business concern. 

<U> The section 8Ca> business con
cern's participation in the section B<a> 
program has ended by expiration of 
the Fixed Program Participation Term 
and any extension·. or has been sus
pended pursuant to § 124.113 of these 
regulations or has been tenninated by 
administrative action under section 
8<a><9> of the Small Business Act, 15 
U.S.C. 637<a><9>. 

< 2 > In the event of cancellation of 
advance payments to a section 8<a> 
business concern. all previous advance 
payments made to that section 8<a> 
business concern shall become due and 
payable to SBA prior to the receipt of 
final contract payment. 

0 124.402 Business development expense. 

<a> Purpose. Business Development. 
Expense <BDE> funds are made avail
able by SBA at the time of the execu
tion of a specific section 8<a> subcon
tract for the purpose of assisting a sec
tion 8Ca>. busin·ess concern with the· 
performance of that subcontract. The 
authority to ap~rove the uses and· 
amount of B.DE rests with the Admin
strater who has the power to delegate 
the authority. An award of BDE is jus
tified only if, prior to the execution of 
the related section B<a> subcontract. 
SBA conducts a complete analysis of 
the written request and determines 
that the proposed BDE will promote 
the long term development objectives 
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of the section B<a> concern as de
scribed in the business plan. 
· <b> At the discretion of SBA. BDE 
funds may be added to the section 8< a> 
subcontract price and may be used for 
the following purposes and in the fol-
lowing order of priority. · 

< 1 > Capital equipment. For the pur
chase of capital equipment which has 
been determined by SBA to be essen
tial to the section 8Ca> business con
cern's performance of a specific sec
tion 8Ca> subcontract at a fair market 
price and for which acquisition cannot 
reasonably be made by other financing 
means. 

<2> Other capital improvement&. To 
assist in the acquisition of other neces
sary production/technical assets or to 
subsidize the cost of other capital im
provements directly related to reduc
tion of production costs. or to increase 
productivity and/or production capac
ity in connection with a specific sec
tion 8Ca> subcontract. This category 
includes, but is not limited to, such 
items as quality control systems, in
ventory control systems, and other 
business systems. 

<3> Price differential. To make up 
the difference between Government's 
established fair market price and the 
price required by the section 8<a> con
tractor to provide the product or serv
ice in connection with a specific sec
tion B<a> subcontract.· This type of 
BDE should be granted to a firm only 
one time for any specific type of re
quirement and only if the analysis 
demonstrates that the firm will be 
able to produce the item/service com·
petitively in the future. . . 

<c) BDE shall not be provided to sat
isfy: 

< 1 > Price differentials for profession~ 
al and nonprofessional service firms: · 

<2> Any contingency arising subse~ 
quent to execution of the section 8Ca> 
subcontract for which the BDE is pro
posed: 

< 3 > Cost overruns: 
< 4 > Entertainment expenses: 
< 5 > The cost of capital equipment 

and other capital improvements when 
one of the following conditions exists: 

<i> Funds are available from outside 
sources to the concern, including SBA 
financing and the personal resources 
of the principal<s>; or 
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<ii> Adequate and timely financing 
from outside sources is available at a 
reasonable rate. 

car Costs of interest expenses to be 
borne by the section 8<a> concern. 

cd> Participatory BDE. Where ap
propriate and feasible, section 8<a> 
concerns will participate to the fullest 
extent possible in funding the acquisi· 
tton of assets acquired with BDE 
funds. 

<e> Requirements. To be eligible for 
business development expense funds. a 
section 8<a> business concern must 
submit a written request to the appro
priate SBA Regional Administrator or 
his designee. The request must include 
detailed documentation to support the 
need for funds, prot>f that adequate fi
nancing is not available at current 
market rates, and such additional in
formation as required by SBA to ade
quately consider the request . 

<f) When BDE, including participat
ing BDE. will be used to purchase cap
ital equipment. the section 8<a> con
cern shall comply with the following 
requirements. The section 8<a> con
cern shall: 

< 1> Execute and record a lien on the 
equipment in favor of SBA. ·sBA will 
remove the lien on the assets acquired 
with BDE funds upon successful com
pletion of the section 8<a> subcontract, 
except in the case of the firm which 
has outstanding obligations owed to 
SBA. Upon full repayment of such 
outstanding obligations, SBA shall re
lease the lien. 

<2> Execute a BDE agreement with 
SBA which among other things con
venants that: 

<D The concern will use the funds 
· exclusively for the purposes stated in 

the BDE approval: 
· OU The concern shall maintain 
records to substantiate the uses· for 
which BDE funds have been ·expend
ed; and 

<iii> In the· event of default on the 
contract to which the BDE relates. the 
section 8<a> concern sha.ll be liable for 
repayment of the full amount of the 
.BDE. . 

§ 124.403 Letter of credit. . 

<a> General policy. The letter of 
credit method of payment will be uti
lized under certain circumstances to 
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disburse advance payments to section. 
8<a> business concerns performing sub~ 
contracts under the section 8<a> pta
gram when SBA has made a decision 
approving the use of advance pay
ments pursuant to the requirements 
and conditions provided for in these 
regulations. 

<b> Eligibility requirements. SBA 
may disburse advance payments 
through the letter of credit method of· 
payment through the Federal Reserve 
Bank System to a section 8<a> business 
concern when all of the following con
ditions are found by SBA to exist: 

< 1 > SBA determines that the section 
8<a> business concern may be awarded 
more than one section S<a> subcon
tract during a period of at least one 
year. 

<2> The aggregate amount of letter 
of credit advance payment funds made 
to one section 8<a> business concern 
will exceed $120.000 annually. 

<3> The section 8<a> business concern 
has submitted a schedule of its pro
jected monthly advance requirements 
for section 8<a> subcontract disburse
ments, SBA has reviewed it, and SBA 
has found it to be reasonable. 

<4> The section 8<a> business concern 
has established or agrees to establish 
and maintain financial records and 
controls which will provide for com
plete accountability and required re
porting of program funds. These 
records must be made available upon 
request for review and audit by SBA 
and the General Accounting Office. 

<c> Procedures. The procedures for 
the utilization of the letter of credit 
method of payment shall be in accord 
with 48 CFR § 32.406. 

§ 124.501 Development assistance pro
gram. 

<a> ·GeneraL Section 7{J><l> of the 
.Small Business Act provides for finan· 
·cial assistance to public or private or
ganizations to p~y all or part of the 
cost of projects designed to provide 
tectmtcal or management assistance tO 
individuals or enterprises eligible for 
. assistance under sections 7 <a ><11 >. 
·7<J>UO>. and B<a> of the Small Busi- · 
ness Act. The AA/MSB-COD is re
sponsible for coordinating and formu
lating policies relating_ to the di.ssemi-

401 

.. . 
..c ., 

-~ 
·i . c 
1 .. , 

.. 
{ 
i 



......... ·:.. .. 

§ 124.501 

nation of. this assistance to small busi
ness concerns eligible for assistance 
under sections 7<a><ll>. 7Cj)<lO> and 
8<a> of the Small Business Act. 

<b> Services. < 1> Section 7Cj><l-2> of 
the Small Business Act empowers the 
SBA to provide through public and 
private organizations the management 
and technical assistance enumerated 
below to those individuals or concerns 
who meet the eligibility criteria con
tained in section 7Ca)(l> and sea> of 
the Small Business Act. 

<2> The SBA shall give preference to 
projects which promote the owner
ship, participation in ownership, or 
management of small businesses 
owned by low-income individuals and 
small businesses eligible to participate 
in the section S<a> program. 

<3> This assistance may include any 
or all of the following: 

CD Planning and research, including 
feasibility studies and market re
search: 

<U> The identification and develop
ment of new business opportunities: 

< 111 > The furnishing of centralized 
services with regard to public services 
and Federal Government programs in
cluding programs authorized under 
sections 7<a>< 11>. 7Cj)UO> and B<a> of 
the Small Business Act: 

<iv> The establishment and strength
ening of business service agencies, in
cluding trade associations and coop
eratives: 

<v>~ The furnishing of business coun
seling, management training, and legal 
and other ·related services, with special 
emp~asis ~:m the development of man
agement training programs using the 
resources ·of the business community. 
including the development of manag·e
ment training oppo.rtunities in existing 
business, :and with emphasis in aU 
cases upon providing management 
training of sufficient scope and dura
tion to develop entrepreneurial and 
managerial self -sufficiency on the part 
of the individuals served. 

<4> Sections 7<J><3> and 7<J><9> of the 
Small Business Act authorize SBA to: 

< i > Encourage the placement of sub
contracts by businesses with small 
business concerns located tn areas of 
high concentration of unemployed or 
low-income individuals, with small 
businesses owned by low-income indi-

13 CFR Ch. ·1 (1-1-87 Edition) 

viduals, and with small businesses eu. 
gible to receive contracts pursuant to ~ 
section 8<a> of this Act. SBA may pro. 
vide incentives and assistance to such 
businesses that will aid in the training 
and upgrading of potential subcontra.c. 
tors or other small business concerns 
eligible for assistance under sections 
7<a>< 11 >. 7Cj). and 8<a> of the Small 
Business Act. and 

<ii> Coordinate and cooperate with 
the heads of other Federal depart
ments and agencies. to insure that 
contracts, subcontracts. and deposita 
made by the Federal Government or 
with programs aided with Federal 
funds are placed in such a way as to 
further the purposes of sections 
7<a><ll>. 7<J>. and 8<a> of the Small 
Business Act. 

<c> Eligibility. < 1> Eligibility for the 
assistance enumerated under 
§ 124.50l<b> above shall include, but 
not be limited to: 

<1> Businesses which qualify as small 
within the meaning of size standards 
prescribed in 13 CFR Part 121, and 
which are located in urban or rural 
areas with a high proportion of unem
ployed or low-income individuals. or 
which are owned by such low-income 
individuals; and 

< ii > Businesses eligible to receive con
tracts pursuant to section 8<a> of the 
Small Business Act. 

<d> Delivery of services. <1> The fl. 
na.ncial assistance authorized for 
projects under paragraph <b> of this 
section includes a.Ssi.Stance advanced 
:by grant. cooperative agreement, or 

·.contract. 
<2> To the extent feasible, services 

.available under paragraph <b> of this 
section shall be provided ln a location 
·which is easily· accesSible to the indi
viduals and small business concerns 
served. .. 

·c e > Coordination and cooperation 
with other government agencies. <1> 
The AA/MSB-COD may utilize the re
sources of other agencies and depart
ments whenever practicable which can 
directly or indirectly support or aug
ment the purposes of sections 7<a>< 11 >. 
7<J> and S<a> of the Small Business 
Act. 

<2> The AA/MSB-COD shall enter 
into agreements with Federal agencies 
and departments to further effective 
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ls. aDd With small businesses elt. 
· to receive contracts pursuant to 
n 8<a> of this Act. SBA may Pro. 
ncentives and assistance to such 
esses that will aid in the training 
pgrading of potential subcontrac. 
>r other small business concerns 
le for assistance under sections 

t 1 >. 7<J>. and 8<a> of the Smau 
.ess Act. and 
Coordinate and cooperate With 
leads of other Federal depan. 

and agencies, to insure that 
acts. subcontracts, and depOSits 

by the Federal Government or 
programs aided with Federal 
are placed in such a way .as to 

~r the purposes of sections 
1>. 7<J>. and 8<a> of the Small 

Act. 
bility. <1 > Eligibility for the 

enumerated under 
<b> above shall include but 

~ limited to: • 
lusinesses Which QUalify as small 
1 the meaning of size standards 
·ibed in 13 CFR Part 121. and 
. are located in urban or rural 
with a high proportion of unem
j or low-income individuals. or 

·. are owned by such low-income 
jua.ls; and 
3usinesses eligible to receive con
pursuant to section 8<a> of the 
Business Act. 
Delivery of services. <1 > The fl. 
l.l assistance authorized for 
·ts under paragraph <b> of this 
n includes assistance advanced 
·ant, cooperative agreement. or 

:\.Ct. 
To the extent feasible. ~ervices 
ble under paragraph <b> of this 
n shall be provided in a location 

. . is easily accessible to the. indi
·s and small business concerns 

: t. 

Coordination and cooperation 
other government agencies. < 1 > 
.A/MSB-COD may utilize the re
~s of other agencies and depart-

whenever practicable which can 
ly or indirectly support or aug
the purposes of sections 7Ca)(ll), 

8<a> of the Small Business 

AA/MSB-COD shall enter 
greements with Federal agencies 
epartments to further effective 

small Business Administration 

sections 7<a>< 11 >. 7<J> and 8<a> of the 
501au Business Act. 

<3> The AA/MSB-COD shall encour
age the placement of deposits inade by 
the Federal Government, or by pro
grams aided with Federal funds, in 
such a way as to further the purposes 
of section 7<al<11>. 7<J> and 8<a> of the 
Slllall Business Act. 

§ JU.502 Small Business and Capital 
Ownership Development program. 

<a> GeneraL Section 7<J)<l0> of the 
small Business Act establishes a Small 
Business and Capital Ownership De
velopment program which shall pro
vide additional assjstance exclusively 
for small business concerns eligible to 
receive contracts pursuant to section 
S<a> of the Small Business Act. The 
management of the Capital Ownership 
Development program is vested in the 
AA/MSB-COD who is responsible for 
the oversight of the program and ac
tivities set forth in this part of these 
regulations. The development assist
ance described below shall be provided 
exclusively to those small business 
concerns eligible to receive contracts 
pursuant to section 8<a> of t·he Small 
Business Act. Such small business con
cerns shall be participants in the 
Small Business Capital Ownership De~ "" 
velopment program. This program 
shall: · ·-

( 1 > Assist shall business concerns 
participating in the program to devel
op comprehensive business plans with 
specific business targets, objects, and 
goals: 

<2> Provide for such oth~r nonfinan
cial services ~. deemed necessary for 
the establishment, preservation. and 
growth of small ·business c9ncen1s par
ticipating in the prograrit. incJuding 
but not limited to: 

<0 Loan packaging, . 
< U> Financial counseling.: 
<Ill> Accounting and bookkeep·ing as-

sistance, · 
<iv> Marketing assistance, and' 
<v> Management asssistance: 
< 3 > Assist small business concerns 

Participating in the program to obtain 
equity and debt financing; 

<4> Establish regular performance 
monitoring and reporting systems for 
small business concerns participating 

§ 124.503 

in the program to assure compliance 
with their business plans; 

< 5 > Analyze and report the causes of 
success and failure of small business 
concerns participating in the program: 
and · 

< 6 > Provide assistance necessary to 
help small business concerns partici .. 
pating in the program to procure 
surety bonds. Such assistance shall in
clude, but not be limited to: 

<i> The preparation of surety bond 
participation forms: 

<ii) Special management and techni
cal assistance designed to meet the 
specific needs of small business con
cerns participating in the program and 
which have received or are applying to 
receive a surety bond, and 

<til) Preparation of all forms neces
sary to receive a surety bond guaran
tee form the SBA pursuant to Title 
IV, Part B of the Small Business In
vestment Act of 1958. 

§ 12&.503 Compliance with the Paperwork 
~!(eduction Act of 1980. 

<a> In compliance with the Paper
work Reduction Act of 1980 <Title 44, 
U .S.C., Chapter 35 > and its implement
ing regulations. the recordkeeping or 
reporting requirements and forms ap
pearing in the following sections of 
this part have been approved by the 
Office of Management and Budget 
<OMB> under number 3245-0015: 
u 124.105<b), 124.106<b>. 124.106(b)(l) 
124.106(b)(2). 124.106(b)(3), 124.202. 
124.204. 124.205, 124.403(b)(4), 
124.502<a><l> and 124.502Ca)(6). 

< b > The recordkeeping or reporting 
requirements and forms appearing in 
the following sections of this final rule 
have also been approved by OMB: 

I .124.103<c> [OMB Approval No. 3245-01-151: 
· 1 124.103<e> lOMB Approval No~ 3245-01451: 

1124.111<c> lOMB Approval No. 3245-01411; 
1 124.112<a><'l> lOMB Approval No. 3245-

. 0205]; 1 124.112<a><l'l> [OMB Approval No. 
3245-01461: l 124.205 lOMB Approval No. 
3245-00151: 1 124.206 [O~B Approval No. : 
3245-01431: II 124.401<C)(l){l). : 
124.40l<c><l><Ul> and 124.403<b><3> lOMB 
Approval No. 3245-01481: I 124.402<e> lOMB 
Approval No. 3245-01491: and 
§I 124.112<a><6> 124.205 <financial state· 
ments> and 124.S02<a><4> lOMB Approval 
No. 3245-01511 
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the present role ·addresses achievement : · · 
of the goal as it pertains to SDB. '·. · .. ·::: :~ ....... ; 

f 95.207 (RIC Rule 7) On what c:baftftets . . , (DF ARS) to implement section 1207 of 
rna~ I operate'l . . . . · · . . .. : · , · . ·. : .· -·:: the·National Defense Authorization Act 

}Your R/C station may. traDsmit .. !.:.for Fiscal Year1987 (Pub.L 99-861). ·· · 
on the following channels . . . . . . .. · entitled ~·Contract Goal for Minorities." 

trec1ueJnei~es): · , · . . .·; ~- ~ . · · .. ' ."... : · The statute permitS DoD to enter .. into . 

· -.:· concerns: other aspects of Section 1201 ... · ·: 
will be addressed in subsequent ' : · · -~:·<··· · 

: issuances. . .. :- ·· · :: .- ;~.;;' 
(1) The following channels may be.· ... · . : con\facta using less thaD full and open 

·-used to operate any kind of device {any ·: comJ:~titive procedures, when practical 
object-or apparatus. except an R/C · ·and necessary tolacllitateachievement : 
transmitter). including a model aircraft of a goal or awarding 5 percent of . : ' 
device (any small imitation of an · · · · contract dollan to small disadvantaged 

.J!ircraft) or a mode,Lsurface craft device- business (SOB) concerns during FY 1987. 
{tiny small imitation -of a boat. car or · . 1988 and 1989, provided the contract. 
vehicle for. carrying people or objects. · price does not exceed fair market cost 
except aircraft): 26.995, 21.045, 27.095,· by more than 10 percent. The interim · 
27.145. 27.195 and 27.255 MHz. rule implements the statute by requiring 

(2) The following channels may only that contracting officers set aside 
be used to operate a model aircraft ··acquisitions. other than small purchases 
device: 12.01. 72.03. 72.05, 72.r11, 72.o9, ··conducted under procedures of Federal 
72.11, 72.13. 72.15, 72.17, 72.19, 12.21. :.Acquisition Regulation (FAR) Part 13.. 
72.23. 72..2S.. 7Z..27, 72..29, 72.31, 72.33, for exclusive competition among SOB 
72.35, 72.37. 72.39, 7%.41, 12;43. 72..45, concerns, whenever the contracting 
72.47. 72.49. 72.51, 72.53, n.ss. 7Z..57. officer determines that off era can be 
72.59, 72.61. 72.63. 72.65.12.87. 72.69, anticipated from two or more SDB 
72.71, 72.73,72.75. 72:17, 72.7'9. 7%.81, concerns and that the contract award 
72.83, 72.85, 72.87. 72.89. 7Z.91, 79.93. price will not exceed fair market price 
72.95, 72.frl and 72.99 MHz. by more than 10 percenL 

(3) The following channels may only DATES: Effective 'bate; June 1, 1961 · 
be used to operate a model surface· craft (effective for all solicitations issued on 
devices: 75.41. 75.43. 75.45, 7&41. 75.49, or after June 1,1987). : . 
75.51, 75.53, 75.55.. 75.57, 75.59, 75.61, Comment Date: CommeJnts concerning 
75.63, 75.65, 75.67. 75.69. 75.71, 75.73.. the interim rule must be received on or 
75.75, 75.77, 75.79, 75..81, 75.83. 75.85.. before Augusl3.1987, to be considered 
75.87, 75.89. 75.91, 75.93.. 75.95. 75.97 and in formulating a fmal rule. Please cite 
75.99 MHz. DAR Case 67-33 in all conespondence 

(4) Channels 72.16. 72..32. and 72.96 related to these subjects. . . ; 
m~y also be ':'sed to operate a . .. ADDRESS: Interested parties should 

a1rcraft deVlce or a model surface submit written comments to: Defense 
craft device until December 20.1987. Acquisition Regulatory Couiicil. ATI'N: 

(5) Channels 72.08. 72.24. 72.40and Mr. Charles W. Uoyd. Executive 
75.64 MH~ may also _be use? to operate Secretary. QDASD (P} DARS. c/o OASD 
a model a1rcraft devtce until December (P&L) (M&RS). Room 3C841. The .... 
20,1987. · Pentagon, Washington. DC 20301-3062. 

* * 
(e) (Reserved.) 

* • • 
[FR Doc. 87-9784 Filed 5-1-87; 8:45 ~m} 
BIWNG CODE 1712-01-111 

~~~~~========~== 

FOR FURTHER INFORMAnoN CONTACT: · 
Mr. Charles W. Uoyd, Executive 
Secretary, DAR Council. (202) 697-7266.. · 
·SUPPLEMENTARY INFORMATION: 

. ·'A. Background 

· . As summarized above. section 
DEPARTMENT OF DEFENSE ·•· ... 1207(a). Pub. L.99-661 established-an 

.. .. objective that 5 percent of total 
48 CFR Parts 204, 205, 206, 219 and . combined DoD obligations (i.e.. . 
252 ,. ·procurement; research. -development. 
Department of Defense Federal · test and evaluation: construction: and. 

operation and maintenant:e) for 
A~quisition Regulation SUpplement;· contracts and subcontracts awarded· 
Implementation of Section 1207 ot · during FY 1987 through FY 1989~ be 
Pub. L ~61; Set-Asides for Small ent'ered into with (1) small .. 
~isadvantaged Business Concerns disadvantased business (SDB).concema. 
AGENCY: Department of Defense'(DoD). (2) historically.-Black colleges and 
ACTION: Interim rule and request·for ·universities. and (3) minority ·-
comment. · · · · ·· · · · :·institutions. To facilitate attainment of 

that goaL Congres& permitted DoD. in 
SUMMARY: The Defense Acquisition· 
Regulatory (DAR) Council ~vitea public 
comment concerning an interim rule 
amending the Defense Federal . . . 
Acquisition Regulation Supplement · · 

. · .Section 1207( e) to use leas then full and 
open competitive procedures in 
awarding contracts. proYided contract 

. . prices do not exceed fair market price 
·by more than 10 percent. The· scope of · 

.-The interim ruie establishes a "role or··':."~:· 
·two" regarding set-asides for SDB _-.. ~ ~--~ 
concerns, which is similar in approac~ · 
to long-standing criteria used to :-. '-_.-.1_.;) 

determine whether acquisitions should . . · 
be set aside for amall.busineseea as a :· .-~~~ . ~~S:~~=~:;·d'~==~8tbat _::;~~:~~; .. 
competition can be' expected to result . '~•~ ·· 
between two or more SDB eoncemS: and 
that there is a reasonable expectation . '":.-~: · 
that the award price will not exceed fair-· '-' 
market pric~ by more ~an.10 percen~ ;-~:,.;~ · 
the contracting officer 1s dll'ected to . · ... 
reserve the acquisition for exclusive ··· .···~ · . 
competition among such SDB firma. 11te ·::~ .. 
rule provides guidance concerning ·~-- ~:-~·;':~: 
Commerce Business Da11y notices to -:·:.··· 
bidders concerning the SDB set-aside · .... ·.-~ 
reservation, as well as a "sources ·. · '~'~."··~ 

. sought" announcement to ensure that · · ··= ·,·!~ 
comp~tition is enhanced while also .. : :;:-~-~ 
ensunng that non-SDB concerns are not ~ .. , 
misled in incurring bid or proposal costs. ., 
However, should .effective competition . . . . · .. ~ 
not materialize or pricing exceed the 10'; 

4 

•• 

percent factor. guidance is provided to.:·-.· :~l . 
the contracting officer concerning ·t: .:;..1::; 
withdrawal of the set4 aside. ,·,·::·~" .~ .. , 

In order to ensure that small . ··~:-:.:.:n 
businesses as a class are not peJnalized ' . ) r ~ • 

by the new SDB set-aside procedure. it,· ... :.-·.-.. 
was decided not to apply SOB ael-aaidea ~· 
to small purchases conducted under .: ·~ .: :-: 
FAR Part 13 procedures. upon which . ,_ 
heavy reliance is placed in ensuring that 
small businesses as a class receive a 
fair proportion of DaD contract dollars. . 
This approach should tend to reduce .. -~ .... 
impact upon non-SDB small businesses ·· . · . ·~ · 
resulting from th~_.:gew procedure. while 
facilitating attaihment or the goal ... :'~;.:::. 
established by Congress. ·~·~-·--:--:f.r:-~ 

. B. Regulatory Flexibility Act • -... -.~-:. -.. ·~· . 

- . The ~terlm nne may h~ve'signin~ant'·:· ... ~·: .. 
economic impact upon a substantial . . . 
number of small businesses. within the 

. meaning o£ the Regulatory Flexibility 
Act of 19~ 5 U.S.C. 601 et seq .. and an . , ·. 
Initial Regulatory Flexibility Analysis ia: 
deemed necessary. However. aa another 
proposed rule will be issued shortly, · ·:· 

.. affecting. the same topic. th~ DoD has 
determined that it is neces$ary to delay 
preparation of that analysis. under 
authority· of 5 U.S.C. 608, in order that 
the cumulative .impact of both rules · --=~· ·: 
might be considered. The initial analysis 
will be provided to the· Chief Counsel for 
Advocacy, U.S. Small Business 
Administration, at the time of · 

..... 
. • . ~ 
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the present rule ·addresses achievement 7 • • 
of the goal as it pertains to SDB. : .. · .. ·,: ':-:_ .... ,~ 

§ 95.207 (RIC Rule 7) On what~ls . . , (DFARS) to implement section 1201 of 
ma~ I operate? . . . . · · . . .. .: · · · . ·. : .· -·.: the·National Defense Authorization Act 

(a}Your R/C station may. ~t . , l.:. for Fiscal Year 1987 (Pub.. L 99-Ml). .. : 
on the following channels .. _,. . , .. ·: entitled ~·Contract:Goal for Mino~tiea.'~ 

· -.:· concerns; other aspects.of Section t2Q7 ... · · = 

will be addressed in subsequent · : · · -~ .. ·<··· · 
: issuances. · .. · ..... · ,. ·· · · 1 •~·~' requencies }: · , . . .. · . .. ...... : The statute permits DaD to enter into. 

{1) The following channels may be .... '• : contracts using less than full and open 
·-used to operate any kind of device (an·y .. comJ:~titive procedures, when practical 

object-or apparatus. except an R./C · · ·.and· necessary tolacilitateacbievement : 
transmitter), induding a model aircraft of a goal of awarding 5 percent of . : . 
device (any small imitation of an ·. · · · contract dollars to small disadvantaged 

. J!ircraft) or a modetsurface craft device business (SOB) concerns during FY 1987. 
(-tiny small imitation 1>f a boat. car or : .. 1988 and 1989, provided the contract 
vehicle for. carrying people or objects, · price does not exceed fair market cost 
except aircraft): 26.995, 27.045, %7.095, by more than 10 percent. The interim • 
27.145.27.195 and 27.255 MHz. rule implements the statute by requiring 

(2) The following channels may only that contracting officers set aside 
be used to operate a model aircraft ··acquisitions. other than amall purchase& 
device: 72.01, ?2.03. ?2.05, ?2J11, 72.09. ··conducted under procedures of Federal 
72.11, 72.13. 72.15, 72.17, 72.19, 72.21. :.Acquisition Regulation (FAR) Part 13. 
72.23. 72..25. 72.2.7, 72.29, 72.31, ?2.33, for exclusive competition among SOB 
72.35, 72.37. 72.39. 7Z.41. 72.43. 72.45. concerns, whenever the contracting 
72.4?. 71.49, 72.51, 12..53. 72.55. 12.57. officer determines that offers can be 
72.59. 72.61. 72.63. 72..65. 72.67. 72.69, anticipated from two or more SDB 
72.71, 72.73. 72.75. "1'2..11, 72.79. 12..81, concerns and that the contract award 
72.83, 72.85, 72.87. 72.89. 72.91, 79.93.. prlce will not exceed fair market price 
72.95, 72.!11 and ?2..99 MHz. by more than 10 percent.. 

(3) The following channels may only DATES: Effective Date; june 1. 1987 · 
be used to operate a model surface craft (effective for all solicitations issued on 
devices: 75.41, 75.43. 75.45, 75;.47. 75.49. or after June 1.1987). . 
75.51, 75.53. 75.55. 75.57. 75.59, 75.61, Comment Date: Comments concernins 
75.63, 75.65, 75.67, 75.69. 75.71. 75.73. the interim rule must be received on or 
75.75, 75.77, 75.79. 75.81, 75.83. 75.85.. before August 3,1987, to be considered 
75.87, 75.89. 75.91. 75.93. 75.95. 75.97 and in formulating a fmal rule. Please cite 
75.99 MHz. DAR Case 67-33 in all correspondence 

(4) Channels 72.16, 72..32 and 72..96 related to these subjecta. . . .... · 
m~y also be ';~sed to operate a . ADDRESS: Interested parties should 

odelBlrcraft devtce or a model surface submit written comments to: Defense 
craft device until December 20.1987. . Acquisition Regulatory Council. ATfN: 

(5) Channels 72.08. 72.24, 72.40and Mr. Charles W. Uoyd, Executive 
75.64 MH~ may also .be use? to operate Secretary. ODASD (P} DARS. c/o OASD 
a model a1rcraft dev1ce until December (P&L) [M&RS). Room 3C841, The 
20,1987. · Pentagon, Washington. DC 20301-3062.. 

* 
(e) (Reserved.) 

* • • 
[FR Doc. 87-9784 Filed 5-1-87; 8;45 am} 

FOR FURTHER INFORMAnoN CONTACT: · 
Mr. Charles W. Uoyd, Executive 
Secretary, DAR Council, (202} 697-7266.. 
·SUPPLEMENTARY INFORMATION: 

-The interim rule establishes a "rule or·~";: 
·two" regarding set-asides for SOB ~·:.: ~--~ 
concerns, which is similar in approac~ .. 
to long-standing criteria used to :-. ' __ ,.·1 .. ;) 

determine whether acquisitions should .. - . 
be set aside for small businesees as a ··- .·~~~ 

. ~S::::a~=~:; -;~==~·that -::;~::~~' 
competition can be. expected to result . ::..•~ 
between two or more SDB ConcernS: and .· 
that there is a reasonable expectati~ . ~--~': 
that the award price will not exceed.fai,r · iC 

market price by more th_an 10 percen~ ~·~~;~ · 
the contracting officer is directed to . · .. 
reserve the acquisition for exclusive · · .'' ~ · · . 
competition among such SDB finna. 11!e --.. ·~ 
rule provides guidance concerning ·~·- ~:-~;':::. 
Commerce Business Da11y notices to --·:·· 
bidders concerning the SOB set-aside · ••; _·:·:: 
reservation, as well as a "sources ·. · ;~;~_~q 

. sought" announcement to ensure that · · ~~.-·:!3 
competition is enhanced while al~o .. : -~ ~;-~ 
ensuring that non-SDB concerns are not' ~ ... 
misled in incurring bid or proposal casts. .. 
However, should -effective competition . . . , · .. ~ 
not materialize or pricing exceed the to'· · ·
percent factor. guidance is provided to.'· •. · : • ..1 . 
the contracting officer concerning ·l: .:k,::; 
withdrawal of the set-aside. ,·,·::·:" ·~- .-

In order to ensure that small . ··~:-:.-~:n 
businesses as a class are not penalized , . :· , . .:. 
by the new SOB set-aside procedure. it, . .'.: __ .. \ 
was decided not to apply SOB set-asides ~· 
to smali purchases conducted under .: & .: ~ 
FAR Part 13 procedures. upon which . .~ 
heavy reliance is placed in ensuring that 
small businesses as a class receive a 
fair proportion of DoD contract dollars. . 
This approach should tend to reduce .. -~- ... _ 
impact upon non-SOB small businesses ... · . ·~ · 
resulting from th~ .new procedure, while . 

~=============~ ·.~A. Background facilitating attamrnent' of the goal . · · -r~;...::. 
·. As summarized above~ section established by Congress. -=-;.~·-:-~/:/-~ 

BIWNG CODE 1712-01-M 

·~ 
·, ~ 

c .. 

·:t' 

... l207(a), Pub. L..99-661 established an _B. Regulatory Flexibility Act .. -.. ~.:.-_.:~· · · · .. .:--_ 
objective that 5 percent of total , - · ... ; ... 

DEPARTMENT OF DEFENSE 

48 CFR Parts 204, 205, 206, 219 and 
252 

· combined DoD obligations (i.e.. · . The ~terim ~e may have· significant 
·. ,. ·procurement; research. -development. economic· impact upon a substantial 

· test and evaluation: construction:· and, number of small businesses. within the 
Department of Defense Federal 
A~quisition Regulation Supplement;. 
Implementation of Section 1207 of 
Pub. L ~61; Set-Asides for Small 
~isadvantaged Business ~ncems 

AGENCY: Department of Defense' (DoD). 
ACTION: lnterim rule and request·for 
comment.· · , · .. 

SUMMARY! The Defense Acquisition
Regulatory (DAR) Council ~vitea public 
comment concerning an interim rule 
amending the Defense Federal . . . 
Acquisition Regulation Supplement · · 

operation and maintenan~e) for ·meaning of the Regulatory Flexibility 
contracts and subcontracts awarded· Act of 1980. 5 U.S.C. 601 et seq .. and an . , ·. 

· during FY 1987 through FY 1989. be Initial Regulatory Flf!:Xibility Analysis ia: 
ent'ered into with (1)small deemed necessary. However, aa another .. 
disadvantaged business (SDB).concema. proposed rule will be issued shortly, ·.· 
(2) historically.-Black colleges and . . . . .. affecting the same topic. the DoD baa 

. universities, and (3) minority.- determined that it is neces$ary to delay 
· :·institutions. To facilitate attainment of preparation of that analysis. under 

that goal Congres& permitted DoD. in authority-of 5 U.S.C. 608. in order that 
. ·.Section 1207( e) to us.e leaS then full and . the cumulative .impact of both rules · . .= ... # ·-· 

open competitive procedures in might be considered. The initial analysis 
awarding contracts, provided contract will be provided to the·Chief Counsel for 
prices do not exceed fair market price Advocacy, U.S. Small Business 

·by more than 10 percent-The scope of - Administration, at the time of · 
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publication of the referenced proposed 
rule. Comments are invited. ~ 

Comments from small entities . 
. concerning OF ARS Subpart 219.8 ~ill 

also be considered in accordance with 
Section 610 of the Act. Such comments · 
must be submitted separately and cite . 
DAR Case 87-81~0 in correspondence. 

(iv) Enter Code 4 if the award was 
totally set-aside for small disadvantaged 
businesses ·pursuant to 219.502-72. 

. (v) Enter Code 5, if the award· was 
made to a small disadvantaged business 
pursuant to 19.7001 an award was made 
based on the.application of a price 
differential. U award was made to a 

- C. Paperwork Reduction Act 
-· Th~ interim rule does ·not ·impose 

.. small disadvantaged business concern 
. · .. without the application of a price · 

- information collection requirements 
within the meaning of the Paperwork . 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq., and OMB approval of the interim 
rule· is not required· p·ursuant to 5 CFR 
Part 1320 et seq. · 

D. Dete~alion to lssue.iui-lnt~rim 
Regulation 

. . . . 
In order to achieve the 5 percent goal 

established by Congress during FY 1987, 
DoD has determined pursuant to Pub. L. 
99-577 that compelling reasons exist to 
publish interim OF ARS changes without 
prior public comment. inasmuch as 
present procurement procedures have 
been determined inadequate to attain.· 
the prescribed goal. Comments received 
in response to this Notice will be 
evaluated and incorporated in futUre 
revisions to this rule. . . . '! .. 

Ust of Subjects in 48 CFR Parts 204, 205, 
206, 219 and 252 

· Government procurement 
Charles W. Lloyd, 
Executive Secretary, Defense Acquisition 
Regula_tory Council. 
·. Therefore, 48 CFR Parts 204. 205, 206, 

219 and 252 are amended as follows: 
1. The authority citation for 48 CFR 

Parts 204, 205, 206, 219 and 252 continues 
to read as follows: 

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 
Directive 5000.35, and DoD FAR Supplement 
201.301. 

PART 204-ADMINISTRATIVE 
MATTERS 

2. Section 204.671-5 'is amended by· 
adding at the end .of the introductory 
text and before "Code A" in paragraph 
( d)(9) the sentence "Small 
Disadvantaged Business set-asides will 
use Code K-Set-aside.".: by changing the 
period at the end of paragraph (e)(3)(iii) 
to a comma and adding the words 
.. unless the action is reportable. under 
code 4 or 5 below."; by adding 
paragraphs (iv) and (v) to paragraph· 
(e)(3): and by revising paragraph (f), to 
read as follows: · 

. . 

· differential {i.e., the small 
.·disadvantaged business was -the low 
offeror without the differential). enter 
Code 3. .. 
• *: ·: .... . .• • 

(f) Part E. DDForm 350. Data . 
elements.E2-E4 shown below are to be 
reported in accordance with the 

. appropriate departmental or OSO 
instructions. . · 

(1)/tem E1, Ethnic Group. U the 
award was made to a small 
disadvantaged business firm and the 

· contractor submitted the certification 
required by 252.219-7005, enter the code 

. below which corresponds to the ethnic 
group of the contractor. 

(i) Enter Code·A if the contractor 
categorizes the fmn as being owned by 
Asian-Indian· Americans. 
. (ii) Enter Code ·B if the contractor 
categorizes the· finn as being owned by 
Asian-Pacific Americans. · . . .. 

·(iii) Enter Code·C 'if the coritr~ctor 
categorizes the firm as being owned by 
Black Americans. 

(iv) Enter Code D if the contractor 
categorizes the fmn as being owned by 
Hispanic Americans. · 

(v) Enter Code E if the contractor 
categorizes the firm as being owned by 
Native Americans. 

(vi) Enter Code F if the contractor 
categorizes the fmn as being owned by 
other minority group Americans. · 

(2) Reserved for OSO. 
{3) Reserved for OSO. 
(4) Reserved for OSO. 

.. . . 
PART 205-PUBLICIZING CONTRACT. 
ACTIONS 

3. Section 205.202 is amended by 
adding paragraph (a)(4)(S-70) to read as 
follows: : 

205.202 Exceptions. 
(a)(4)(8-70) The exception at FAR 

5.202(a)(4) may not be used for contract 
actions u,nder 206.203-70.·(See 205.207(d) 
(S-72) and (S-73).) 
*· . . • • .. 

4. Section 205.207 is amended by 
adding paragraphs (d) (S-72) and (d) (S-

(d) (S-;.72) When the proposed · 
acquisition provides for a total small 
disadvantaged business (SOB) set=aside 
under 206.203.(S-72), state: '"The 
proposed contract listed here is a 100 
percent small disadvantaged business 
set-aside. Offers from concerns other 
than small disadvantaged businesjl 
concerns are not solicited." ··· 

(d) (S-73) When the proposed 
acquisition is .being considered for 
possible total small disadvantaged:
business set-aside under 206.203 (S-70), 

.. state: ''"The proposed contract liated here · 
is.being considered for 100 percent set- . 
aside for small disadvantaged businesa 
(SOB) concerns. Interested SOB 
concerns should. as early as possible 
but n9! later than 15 days-of this notice,. 
indiciite interest in the acquisition by 
providing to the contracting office above 
evidence of capability to perform and a · 
positive statement of eligibility as a 
small socially and economically 
disadvantaged business concern. If 
adequate interest is not received from 
SOB concerns, the solicitation will be 
issued as· (enter basis for 
continuing the acquisition, e.g. 100% 
small business set-aside; unrestricted,· 
100% small business set-aside with 
.evaluation preference for SDB concerns, 
.etc.) without further notice. Therefore, 
. replies to this notice· are requested from 
~---- (enter all types business to 
be solicited in the event a SOB set-aside· 
is not made: e.g., all small business 
concerns, all business concerns, etc.) as 

. well as from SOB concerns." 

PART2~0MPEnTION 
REQUIREMENTS 

5. A new Subpart 206.2. consisting of· 
sections 206.203 and 206.203-70, is . 
added to read as follows: 

Subpart 206.2-Full and Open 
· Competition After Exclusion of 
Sources · 

206.203 Set-aside for small business and 
labor aurplus area concerns. 

206_203..;70 'Set-aslciea for small 
· dlsadvantaged·bualneaa concerns.· 

(a) To fulfill the objective of section 
1207 of Pub. L. 99-661, contracting 
officers may, for Fiscal Years 1987,1988, 
and 1989, set-aside solicitat.ions to allow, 
only small disadvantaged business · 

. 204.671.5 InstructiOnS for completion of : 
DDForm350. 

73) to read as follows: : · · 

·concerns as defmed at 219.001 to 
compete under the procedures in 
Subpar.t 219.5. No separate justification 
or determination and findings is · · 
required under this Part to set-aside a 
contract action for small disadvantaged 
business. 

(e)* 
(3) • 

*. . 205.207 Preparation and transmittal of 
synopses. 

* * * 
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specific detailed evidence supporting 
the protestant's claim. 

(2) In order to apply to tbe:acquisition 
in question. such protest must be filed 
with and received by the 'Contracting 

_ officer prior to the close of business on 
the fifth business day after the bid 
opening date for sealed bids. In 

_negotiated acq~isitions, the contracting 
officer shall notify the apparently 

-: unsuecessful offerors of the apparently 
successful SOB offeror(s) in accordance· 
with FAR 15.1001 and establish a · 
deadline date by which any protest on 
the instant acquisition must be received. 

(3) To be considered timely, a protest 
must be delivered to the contracting . 
officer by hand or telegram within the 
period allotted or by letter post marked 
within the period. A protest shall als() be 
considered timely if made orally to the 
contracting officer within the period· 
allotted, and if the contracting officer 
thereafter receives n_ confinning letter 
postmarked no later than one day after 
the date of such telephone protest. 

[4fUpon receipt of a prote.st of 
disadvantaged business status. the 
contracting officer shall forward the 
protest to the Small Business 
Administration (SBA) District Office for 
the geographical area where the 
principal office of the SOB concern in 
question is located. In the event of a 
protest which is not timely, the 
contracting officer shall· notify the 
protestor that its protest cannot be 
considered on the instant acquisition but 
has been referred to SBA for · 
consideriation in any future acquisition: 
however, the contracting officer may 
question the SOB status of an 
apparently successful offeror at any 
time. A contracting officer's protest is 
always timely whether filed before or 
after award. 

(5) The SBA. will dete~e· the 
·- · disadvantaged business status of the 

questioned offeror and notify the 
· contracting ·officer and the offeror of its 
determination. Award will be made on 
the basis of that determination. This 
detennination is final. 

· (6) If the SBA detennination is not 
received by the contracting officer 
within 10 working days after SBA's 
receipt of the protest. it shall be 

. presumed that the questioned offeror is . 
· a SBD concel'IL This presumption will . 
nf)t be used as a basis for award without 
first ascertaining when a determination · 
can be expe,cted from SBA. and where 
practicable, waiting for such · 
determination. unless further delay in 
award would be disadvantageous to the 
Government. 

219.304 SokltaUon proNiona. . 

{b) Department of Defense acti~ti~s 
shall use the provision at 252.7005. Small 
Disadvantaged Business Concern 
Representation, in lieu of the provision 
at FAR 52.219-2. Small Disadvantaged 
Business Concern Representation. 

10. Section 219.501 is amended by 
adding paragraph (b); by adding at the 
end of paragraph (c) the words "The 
contracting officer ia responsible for 
reviewing acquisitions to determine 
whether they can be set-a·side for 
SOBs."; by adding at the end of 
paragraph (d) the words .. Actions that 
have been set-aside for SOBs are not 
referred to the SBA representative for 
review."; by adding at the end of 
paragraph (g) the words .. except that the 
~prior successful acquisition of a product 
or service on the basis of a small 
business set-aside does not preclude 
consideration of a SOB set-aside for 

·future requirements for that product or 
service."; to read as follows: 

t: 

219.501 General. 

(b) The determination: to make a SOB 
set-aside is a unilateral determination 
by the contracting officer. 
* * * • 

11. Section 219.501-70 is added to read 
as follows: 

219.501-70 Small disadvantaged buslness 
set-asides. 

As authorized by the prgvisions of 
section 1207 of Pub. L. 99-661, a special 
category of set-asides, identified as SOB 
set-aside, has been established for 
Department of Defense acquisitions 
awarded during Fiscal Years1987,1988, 
and 1989, except those subject to small 
purchase procedures. The authorization 
to effect small disadvantaged business 
set-asides shall remain in effect during 
these fiscal years, unless specifically 
revoked by the Secretary of Defense. A 
.. set-aside for SOB" is the reserving of 
an acquisition exclusively for 
participation by SOB concerns. 

12. Sections 219.502-3 and 219.502-4 
are added to read as follows: 

. 219.502-3 Partial aet-esldes 

These procedures do not .apply to SOB 
set-asides. SOB set-asides are 
authorized for use only when the entire 
amount of an individual acquisition ·ia to 
be set-aside. 

210.502-4 Methods of conducting set-· 
asktea. 

(a) SDB set-asides may be conducted 
by using sealed bids or competitive 
proposals. 

(b) Offers received on a SOB set-aside 
from concerns that do not qualify as 

SOB concerns shall be considered 
nonresponsive and shall be rejected. 

219.502-70 (Amended] 

. 13. Section 219.502-70 is amended by 
inserting in the second sentence of . : 
paragraph (b) between the word 
"others" and the word .. when" the · . 
words "e_xcept SOB set-asides.". ~.' · 

14. Section 219.502-72 is added to read 
as follows: 

219.502-72 SOB . .aet-asfde. 

(a) Except those subject to small 
purchase procedures, the entire amount 
of an individual acquisition shall be set· 
aside for exclusive SOB participation if 
the contracting officer determines that 
there is a reasonable expectation that 
(1) offers will be obtained from at least 
two responsible SOB concerns offering 
the supplies or services of different SDB 
concerns and (2) award will be made at 
a price not exceeding the fair market 
price by more than ·ten percent. In 
making SDB set-asides for R&D or 
architect-engineer acquisitions. there 
must also be a reasonable expectation 
of obtaining from SOB scientific and 
technological or architectural talent 
consistent with the demands of the 
acquisition. 

(b) The contracting officer must make 
a determination under (a) above when 
any of the following circumstances are 
present: (1) the acquisition history 
shows that within the past 12 month 
period, a responsive bid or offer of at 
least one responsible SOB concern was 
within 10 percent of an award price on a 
previous procurement and either (i) at 
least one other responsible SOB source 
appears on the activity's solicitation 
mailing list or (ii) a responsible SOB 
responds to the notice in the Commerce 
Business .Daily: or (2) multiple 
responsible.section 8(a) concems 
express an interest in having the 
acquisition placed in the 8(a) program: 
or (3) the contracting officer has 
sufficient factual information. such.as 
the results of capability surveys by DoD 
technical tea~s. to be able to identify at 
least two respansible SOB sources. 

(c) If it is n~cessary to obtain 
infonnat_ion iil accordance with (b)(l) 
above, the contracting officer will 
include a notice in the synopsis · 
indicating that the acquisition may be 
set-aside for exclusive SOB participation 
if sufficient SDB sources are identified 
prior to issuance of the solicitation (see 
205.207( d) (S-73}). The notice should 
encourage such firms lo make their 
interest and capabilities known as , 
expeditiously as possible. If prior to 
synopsis. the determination has been 



July 28, 1987 

Mr. Charl·es w. Lloyd, Executive 
Secretary, DAR Council 
Room 3C841/The Pentagon 
Washington, DC 20361-3062 

Dear Nr. Lloyd: 

We are a small, minority~owned business specializing in medical 
equipment and supplies. We need your help and support in changing 
Public Law 99-661 dealing with the 5% goal for distributors. 

In medical equi~ment and supplies there are very few small 
manufactur- ers and if we have to buy from a small manufacturer in 
order to participate, the law will be there but small and minority 
d1stributors will have few opportunities. 

I spoke to Mrs. Rita Straussburg, SBA, Defense Personnel Support 
Center, she stated that out of 461 million plus dollars that was 
spent by the Department of Defense, minority-owned medical supply 
dealers including 8(a) firms received 1.5%. If minorities don't 
have opportunities the figure will remain the same. 

1 would like to see the following implemented: 

1. The 8Cal program remain funded at the same level or higher. 
2. Keep Public Law 99-661 separate from the B<a> program. 
3. Extend the 8<a> program participation to 14 years. 
4. Monitor the small business specialist and heads of Government 

facilities to make: sure they have a direct outline in reaching 
their goals-with small,,minority-owned businesses. SBA need to 
pla~ a real part in making sure goals are met by Government 
agencies. 

5. Penalize agencies that· do~ot reach thier goals and make.it 
p~blic k.nowledge to the Congressman. 

I look forward to hearing.from yo~ as soon as possibfe because 
fi~cal year 87 end~ in Octobe~. 

Sincerely, 

tlm/ 



Mr. Charles W. Lloyd 
Secretary 
ODS AD ( P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, DC 20301-3082 

Dear ~1r. Lloyd: 

July 24, 1987 

RONALD L COOPER 
1802 METZEROTT RD #305 
ADELPHI, MD 20783 

As an employee of a disadvantaged business, I am very concerned with 
the Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition 
to Improve DoD f·1i nori ty Contracting. 

Sincerely, 

~ 



~ . .... . :. .. 

PC PLUS LTD. 
Software and Hardware for the PC 

2720 QUENTIN ROAD- BROOKLYN. NEW YORK 11229 

July 13, 1987 

Defense Acquisition Regulatory Council 
Att; Mr. Charles W. Lloyd. 
Executive Secretary 
ODASK (P)- OARS, c/o OASD (P&L) (M&RS) 
Room 3C841, The Pentagon 
Washington, D.C. 20301-3062 

Dear Mr. Lloyd: 

(718) 627-3088 

This letter responds to the Notice in the Federal 
Reg i s t e r o f May 4 , 1 9 8 7 ( 5 2 f e d • Reg . 1 6 2 6 3 ) , and 
provides comments on proposed parts 48 C.F.R. 219.001 
an·d 219.3. As explained below, I respectfully object 
to the exc 1 us ion of Hasidic Jews from the designated 
list of socially disadvantaged groups and to the 
procedural handicaps that the Hasidim will suffer 
if the proposed regulations ara adopted. 

Hasidic Jews have been recognized as a disadvantaged 
group by the Secretary of Commerce pursuant to his 
authority to def1ne this status as provided for in 
applicable Executive Orders. See 15 C.F.R. Part 
1400.0 (c). Under the provisions of Public Law 99-661, 
Section 1207 (a) (1), the Defense Department has 
t he- r e s p on s i b i 1 i t y t o rna k e a s i m i 1 a r de t e r m i n a t i o n . 
The controlling statutory test for the Defense Department 
is indistinguishable ' from the determination that 
the Secretary of Commerce has already made; namely, 
whether the group consists of individuals "who have 
been subjected to racial or ethnic prejudice or cultural 
bias. " 15 U.S. C. # 6 3·7 (a) ( 5) • . Thus, .·in addition 
to_ the groups that are .identifi-ed in Part 219.001 
of the ·pr·oposed regulations, th~ Defense: Department 
s h o u 1 d a c c e p t t .he f i n d ·i n g s . o f t he Sec r e t a r y . o f C omme r c e 

\ 



Cha r.le,s W. L 1 oyd -2-

(most recently confirmed on 
H a s i d i c Jews cons t i t u t e a 
group individuals. 

July 13, 1987 

October 2 4 , 1 9 8 4 ) that 
socially disadvantaged 

I n t he a b s e ·n c e o f ex pre s s r e cog n i t i on o f Ha s i d i c 
eligibility in Part 219.001, I must respectfully 
object to the protest procedures set forth in proposed 
Part 219. 302.. These procedures are an open inv'ftation 
to obstructionist opposition to contracting. opportunities 
by disadvantaged individuals who are not· members 
of a designated group. Under the proposed procedures, 
de s i g n a t e d g roup me mb e r s a r e en t i t 1 e d t o a pre sump t i on 
of eligibility but other individuals are not. Under 
these circumstances, individuals who are not members 
of designated groups are likely to be the most frequent 
targets of the protest procedures under Part 219.302. 

Mo r e o v e r , t he r e i s no s t a t u t o r y b a s i s f o r t he 
proposed abdication of responsibility to the Small 
Business Administration to determine disadvantaged 
status. In the past, SBA has been unjustifiably 
(and unconstitutionally) inhospitable to requests 
by Hasidic Jews for designation as socially disadvantaged. 
Although Pulic Law 99-661 requires the Defense Department 
to apply the eligibility determinations be made by 
the Defense Department and not the SBA. Accordingly, 
I oppose the referral procedure set forth in proposed 
Part 219.302. 

Sincerely, 

~·~~ 
Faigie Sprecher 

\ 



Black-Business 
Association 
OF GREATER R.OCHESTER 

Rochester Area 
Chamber of Commerce, Inc. 

55 St. Paul Street 
Rochester, NY 14604 
(716) 454-2220 

Member Companies 
john L. Blake. Associates 
Burks Computer Service 
Rollins Container Corp. 
Cannon Industries 
Chappell & Dyer 
Cherry Office Products 
Sheen & Shine 
CAMX Scientific Corp. 
Sophisticated Sees, Inc. 
Erham & Associates 
Bob johnson Chevrolet 
Cayette jolley Associates 
WDKX 

Eltrex Industries 
Airport Wineshop 
Set II Designs 
Winter's Group 
Parent Support Services 
Datrose Industries 
Professional Counseling Service 
Killingsworth Communications 

International Bible Quiz League 

Business Data Services 
Darrell Greene Associates 
Visual Marketing Concepts. 

July 31; 1987 

Defense Acquisition Regulatory Council 
Attention: Mr. Charles W. Lloyd 
Executive Secretary, ODASD (P) DARS 
c/o OASD (P & L) (M & RS) . 
Room 3 C 841 
The Pentagon 
Washington, D. C. 20301-3062 

Dear Mr. Lloyd: 

The Black Business Association of the Greater Rochester 
Area Chamber of ·Commerce has some concerns about the interium 
regulations that the Department of Defense has developed to 
implement the 5% minority contracting goal. Although the regula-
tions are a step in the right direction, it appears that some important 
issues have been overlooked: · 

First, the regulations contain no express provisions for 
sub-contracting 

Second, partial set-asides have been specifically 
prohibited. 

We also believe that the original goals of the Department 
of Defense have been side tracked by the length of time required to 
qualify minority businesses as 8(a) certified. The black business 
~ers of the Black Business Association urge the Department of 
Defense to address these issues and to remove any bars from the final 
regulations that may limit our access to this market, thus deminishing 
the Department of Defense's ability to success~ully reach the 5% goal. 

JLB:tc 

Sincerely, 

/c/ 
John .L. Blake 
President 



~OBERT L LIVINGSTON WASHINGTON OFFICE: 

· 1ST DISTRICT, loUISIANA RooM 2412 

APPROPRIAT10NS COMMITTEE 

RAY8UIIN HouH OfFICI BuiLDING 
WASHIIIGTOit, DC 20515 

1202) 225-30115 

IUeCOMIIInTII: 

DEFENSE 

ENT SELECT COMMmEE 
ONINTEWGENCE 

Mr. Charles V. Lloyd 

ctongresi of tbe llniteb ~tates 
J)ouit of 1\eprtientatibti 

•aQfnltOn. •~ 20515 
August 5, 1987 

Executive Secretary-DAR Council 
ODASD (P) .DARS 
cjo OASD (P&L) (M&RS) Rm 3El44 
The Pentagon •r 

Washington, D.C. 20301 . - . . . 

Dear Mr. Lloyd: 

The Department's interim rule implementing gection 1207 of P.L.99-661 
(DAR Case 87-33) should be amended to allow more flexibility for small 
disadvantaged businesses (SDBs) to actually benefit from set-asides by the 
Defense Department. 

I support Congressional and DOD efforts to provide greater procurement 
opportunities for small disadv.antaged businesses. However, allowing SDBs to 
participate only if they purchase or furnish end items manufactu~ed or 
produced by other SDBs (section 252.219-7006(c), will severely restrict and 
in some cases eliminate any opportunity for SDBs to participate in this 
critical program. 

There will be many procurement instances where SDB manufactured or 
produced end items will not exist. Just one example, that has been brought 
to my attention and that of the Department's, is the almost non-existent 
small and disadvantaged steel and pipe manufacturing or production 
capability in the United States. In addition, there will be other instances 
where SDB requirements will not be met because existing SDB end item 
products cannot be furnished in adequate amounts. 

The intent. of Congress in passing laws to help·SDBs is to increase 
business opportunities for existing firms. More importantly, I also believe. 
it is Congress' intent to foster an environment where more minorit·y or 
disadvantaged citizens can actually get into or compete in a product market 
where SDBs did not previously exist. · 

. . 

Therefore, I· request that the interim rule be amended to allow 

DISTRICT OFFICE: 

111 VITIIWII BLYO. 
Sum 700 

METAIIIII. lA 70005 
1504)589-2753 

exemptions to section ·252. 219-7006(c) for SDBs in inst·ances where no SDB end 
produc-t manufacturer_s or: producers exist or where there is very limited SDB 
end pr:oduct availability or manufacturer ·capability~ 



Mr. Charles W~.Lloyd 
Page 2 
August 5, 1987 

I understand similar exemptions from small business requirements have 
been administrat~vely implemented in other government procurement efforts. I 
sincerely believe DOD should do likewise, or, at the. very leas~ provide much 
more flexibility for .more SDBs to participate then is currently envisioned 
in the interim rule. 

Thanking you in advance for your consideration of this important 
request, I remain .. 

RLL/pc 

. . 

. . . .. 



§ 124.1 

<2> Proceeds of loans under this sub
part shall not be used for the payment 
of dividends or other disbursements to 
owners, partners, officers or stock
holders unless they constitute reason
able remuneration and are directly re
lated to their performance of services: 
nor for refunding of existing indebted
ness incurred prior to or not as a 
result of the event which gave rise to 
the issuance of the declaration or des
Ignation or to reduce loans provided, 
guaranteed or insured by another Fed
eral agency or a small business invest
ment company licensed under the 
Small Business Investment Act. No 
part of the proceeds of any loan under 
this subpart shall be used, directly or 
indirectly, to pay any obligations re
sulting fram a Federal, state or local 
tax penalty as a result of negllgence or 
fraud, or non-tax criminal fine or any 
civil fine oi penalty for non-compli
ance with a law, regulation or order of 
a Federal, state. regional, or local 
agency or similar matter. 

<3> Each borrower shall use the loan 
proceeds for the purposes set forth in 
the loan authorization. Any loan recip
Ient who wrongfully applies loan pro
ceeds shall be civilly liable to SBA in 
an amount equal to one and one-half 
times the original amount of the loan 
<Pub. L. 92-385, approyed August 16, 
1972; 86 Stat. 554 >. 

<4> Applicants must use personal and 
business assets to the greatest extent 
possible, without incurring undue per
sonal hardship, before disbursement 
of funds under this subpart. 

<h> Other requirement..s. For applica
tion requirements see § 123.18; for 
terms of loans, see § 123.9<a>: for types 
of loans, see § 123.4: for services fees, 
see § 123.6 of this part. 
(49 FR 32311, Aug. 13. 1984. as amended at 
50 FR 4615, Jan. 31, 1985; 51 FR 45300. Dec. 
18, 1986] . 

PART 124-MINORITY SMALL BUSI
NESS "AND CAPITAL OWNERSHIP. 
DEVELOPMENT 

See. 
124.1 The Section 8<a> and 7<1> programs. 
124.2 Program management. 
124.3 Violations. 
124.100 Definitions and applicability of 

these regulations. 
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~. . 
124.101 The section 8<a> program: General 

eUgtbfltty. 
124.102 Stna.ll business concern. 
124.103 Ownership. 
124.104 Control and management. 
124.105 So.cla.l disadvantage. 
124.106 Economic disadvantage. 
124.107 Potential for success. 
124.108 Additional ellgtbtUty requirements. 
124.109 Ineligible businesses. · 
124.110 Fixed program pa.rtlctpa.tlon term. 
124.111 Mechanics for extension of a ftxed 

program participation term. · 
124.112 Program termination. 
124.113 Suspension of program assistance. 
124.201 Processing appllcattons. 
124.202 Place of filing. 
124.203 Appltcant representatives. 
124.204 Requirement support determtna· 

tton. 
124.205 Forms and documents required. 
124.206 Approval and declination of appli

cations for eligibility. 
124.207 Business activity. 
124.301 The provision of requirements sup· .. 

port for 8<a> firms. 
124.302 8<a> Contracts and subcontracts. 
124.401 Advance payments. 
124.402 Business development expense. 
124.403 Letter of credit. 
124.501 Development assistance program. 
124.502 Small Business and Capital Owner· 

ship Development program. 
124.503 Compliance with the Paperwork 

Reduction Act of 1980. 
AUTHORITY: 15 U.S.C. 637(a). 

SoURer. 51 FR 36141. Oct. 8. 1986. unless 
otherwise noted. 

§ 124.1 The Seetion 8(a) and 7(j) pro
grams. 

<a> GeneraL < 1> ~These regulations 
implement sections 8<a> and 7<J> of the 
Small Business Act < 15 U.S.C. 637<a> 
and 636 <J)) which establish the Ml· 
nority Small Business and Capital 
Ownership Development Program 
<program>. These regulations apply to 
all section 8<a>. concerns participating 
in the program as of the effective date 
of these regulations and all concerns 

· applying for admission to the program 
·subsequent. to that date. 

<2> Section B<a> authorizes SBA to 
enter into aU types of· contracts <in
cluding, but n:ot limited to, supply, 
services, construction. research and de-

. velopment> with other Government 
departments and agencies, and to ne
gotiate subcontracts for the perform
ance thereof with small business con-
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•1 The section 8Ca> progy-am: GeneraJ 
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2 Small business concern. 
3 Ownership. 
4 Control and management. 
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cerns owned and controlled by socially 
and economically disadvantaged 
individual<s>. 

<3> Section 7CJ) authorizes SBA to 
provide financial assistance to public 
or private organizations to pay all or 
part of the cost of projects designed to 
provide technical or management as
sistance to individuals or small busi
ness concerns eligible for assistance 
under sections 7Ca><ll>. 7Cj>UO>. and 
B<a> of the Small Business Act. 

<b> Purposes. <1> It is the purpose·of 
the Section 8<a> program to: 

<i> Foster business ownership by in
dividuals who are both socially and 
economically disadvantaged; 

<ii> Promote the competitive viabili
ty of such firms by providing such 
available contract, financial, technical. 
and management assistance as may be 
necessary; and 

<iii> Clarify and expand the program 
for the procurement by the United 
States of articles. equipment. supplies. 
services. materials. and construction 
work from sma.ll business concerns 
owned by socially and economically 
disadvantaged individuals. 

< 2> It is the purpose of the Section 
. 7CJ) program to: 

<l> Foster business ownership by in
dividuals in groups that own and con
trol little productive capital; and 

<U> Promote the competitive viabili
ty of such firms by creating a small 
business and capital ownership devel
opment program to provide such avail
able financial. technical, and manage
ment assistance as may be necessary. 

§ 124.2 Program management. 

The Associate Administrator for Mi
nority Small Business and Capital 
Ownership Development <AA/MSB
COD> is responsible for the formula
tion a.nd execution of the policies and 
programs under sections 7Cj) and B<a> 
of the Small Business Act under the 
supervision of. and responsible to the 
Administrator of SBA. 

§ 124.3 Violations. 

Willful violation by an applicant for 
admission to the section 8<a> program 
or an applicant for participation in the 
section 7<J> program of any of SBA's 
regulations governing its other pro
gramS may result in the applicant's 

§ 124.100 

denial of admission to the program. 
Any such violation will be considered 
"by the AA/MSB-COD in making a de
termination on the admission of an ap
plicant to the program. and such con
sideration will include the natqre and 
severity of any such violation. · · 

§ 124.100 Definitions and applicabtlity or· 
these regulations. 

<a> "Business plan" means the busi
ness plan documents as submitted by 
the applicant section 8<a> concern and 
approved by SBA which incluqe the 
obJectives, goals. and business proJec
tions of a section 8< a> concern, and all 
written amendments or modificat\ons 
which have also been approved by · 
SBA. 

<b> "Certification of SBA's compe
tency" means a certification by SBA 
that it is competent to perform there
quirement as stated in the contract, 
and is based upon an assessment of a 
section 8Ca> concern's competency to 
perform. The assessment does not re
quire a special investigation or the is
suance of a Certificate of Competency 
<COC> as provided for elsewhere in 
these regulations under the authority 
of section 8<b><7> <A>. <B>. and <C> of 
the Small Business Act. 

<c> "Commitment" means the com
mitment made by a procuring activity 
to SBA that the procuring activity will 
negotiate to place a contract with SBA 
or subcontract with a section 8<a> con
cern. provided there is no material 
change in requirements. availability of 
funds. or other pertinent factors. A 
commitment does not mean that an 
award of a particular contract to SBA 
and a section 8<a> concern will or must 
be made. 

<d> "Local buy item" means a supply 
or service purchased to meet the spe
cific needs of one user. Examples in· 
elude the purchase of nonprofessional 
services, such as custodial or trash 

,. hauling, and construction work. 
< e > "Manufacturer" means a concern 

whicb oWns, operates, or maintains a 
factory· or establishment that :pro
duces on the premises the materials, 
supplies. articles. or equipment· de
scribed by the· business plan. In order 
to qualify as a manufacturer. a' con
cern must be able to show < 1 > that it is 
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an established manufacturer of par- year or, in the case of a start-up appU
tlcular goods or goods of general char- · cant concern, that SIC Code designa
acter which may be sought by the tion which best describes the industry 
Government~ or <2> 1f It Is newly enter- in which ft intends to do =-·the most 

· ing into .such manufacturing activity, business. 
that it has made all necessary prior ar- < j > "Regular dealer" means a person 
rangements for space, equipment, and who owns, operates, or maU1talns a 
personnel to perform manufacturing store. warehouse. or other establish
operations. A new firm which has ment in which materials, supplies. ar
made such deflnite commitments in tlcles, or equipment of the general 
order to enter a manufacturing busi- character described ln the business 
ness which will later qualify it, shall plan are bought for the account of 
not be barred from S<a> approval be- such person, kept in stock and' sold to 
cause it has not yet done any manu- the public in the usual course of busi
facturing; however, this interpretation ness. In order to qualify as a regular 
Is not intended to qualify a firm whose dealer, the concern must be able to 
arrangements to use space, equipment, show: 
or personnel are contingent· upon S<a> < 1 > That he has an establishment or 
approval. This definition is based upon leased or assigned space in which he 
the Walsh-)lealy Public Contracts Act, regularly maintains a stock of goods in 
41 U.S.C. 35-45. which he claims to be a dealer: 1f the 

<f> "National buy item" means an space is in a public warehouse, it must 
item or service purchased to meet the be maintained on a continuing, and 
needs of a system where supply con- not on a demand basis: 
trol, inventory management, and pro- <2> That the stock maintained is a 
curement responsibility have been as- true inventory from which sales are 
signed to a central procuring activity made: the requirement is not satisfied 
to support the needs of two or more by a stock of sample or display goods, 
users of the item. Examples include or by a stock consisting of surplus 
military clothing purchased by the De- goods remaining from prior orders, or 
fense Personnel Support Center of the by a stock unrelated to the supplies 
Department of Defense, paint or hand which are the subject of the business 
tools purchased by the Federal Supply plan, or by a stock maintained primar
Service of the General Services Ad- ily for the purpose of token compli
ministratton, medical supplies pur- ance with the Act from which few, if 
chased by the Veterans Administra- any, sales are made: 
tlon, or studies, evaluations, consulting < 3 > That the goods stocked are of the 
services or similar services purchased same general character as the goods in 
by the headquarters office of a depart- which he claimed to be a dealer: to be 
mentor agency. of the same general character the 

<g> "Negative control," as used in items to be supplied must be either 
this part is defined in § 121.3<a><D. for- . identical with those in stock or be 
merly § 121.3-2<a><1>, of these regula- goods for which dealers in the same 
tlons which is entitled "Nature of Con- line of business would be an obvious 
trol." source: 

<h> "Open requirement" means are- <4> That sales are made regularly 
quirement submitted to SBA by a pro- from stock on· a recurrin·g basis: they 
curing activity for possible 8<a> award ca:nnot be only occasional and consti
without a particular 8<a> concern iden- tute an exception to the "usual oper
ttfled· as a candidate for. ·the award. ations of the business: the proportion 
Open requirements can be for local of sales from stock that will satisfy 
:buy items or national buy items. . the requirements will depend upon.the 

<0 "Primary industry classification" character of the business: 
means the four digit Standard Indus- <5> That sales: are made regularly in 
trial Classification <SIC> Code designa- the usual course of business to the 
tion Which, for an on-going applicant . · public, i.e ... to purchasers other than 
.concern, best ,describes the industry Federal, State. or local government 
:representing tlie largest proportion of · agencies: this requirement is not satis
its business revenues for the previous fied if the applicant concern merely 
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seeks ·to sell to the public but has not 
yet made such sales: if government . 
agencies are the sole purchasers. the 
applicant concern will not qualify as a 
regular dealer; the number and 
amount of sales which must be made 
to the public will necessarily vary with 
the amount of total sales and the 
nature of the business: and 

<6> That his business is an estab
lished and going concern; it 1s not suf
ficient to show that arrangements 
have been made to set up such a busi
ness. 

· This definition is based upon the 
Walsh-Healy Public Contracts Act. 

<k> "Requirement support" means 
contract opportunities from Federal 
procuring agencies to acquire articles. 
equipment, supplies. services. materi
als or construction work which a sec
tion 8<a> business concern could per
form. 

<I> "Self-marketing" of an item 
occurs when a section 8Ca) marketing 
firm identifies a requlrement that has 
not been committed to· the section 8Ca> 
program and through its marketing ef
forts causes the procuring activity to 
offer that specific requirement to the 
S<a> program on Its behalf. 

<m> Applicability to ·participating 
section 8Ca> concerns. Business plans 
for all participating section S<a> con
cerns shall reflect Standard Industrial 
Classification Code designations con
sistent with the requirements of 
§ 124.207 of these regulations. Within 
120 calendar days of publ'cation of 
this final rule. the appropriate SBA 
field office will review the business 
plan and related documents of each 
participating section 8<a> concern and 
within the same 120-day period will 
notify each concern by certified mail 
to its address of record of the SIC 
Code designations for which it has 
been approved to receive section 8<a> 
program contract awards. Within 30 
calendar dayS fro.m the date on which 
the notice is mailed, a participating 
concern may request in v.Titing that 
SBA · make · a correction in the ap
proved SIC Code designations in its 
presently approved business ; plan in 
order. to conform the approved busi
ness plan to these regulations. Written ! 
approval or disapprovai of any such ' 
request will be provided by SBA 

§ 124.101 

within 60 calendar days of the receipt 
of the request. Any correction of one 
or more SIC Code designations will be 
effective only. when SBA gives~ 'Written 
approval of such request. Alter the 
process is completed as to all concerns 
participating in the section 8<a> pro~ 
gram on the effective date of these 
regulations, any subsequent changes 
in SIC Code designations appearing in 
their business plans must be accom
plished pursuant to§ 124.207<b>. . 

§ 124.101 The section 8(a) program: Gen
eral eligibility. 

<a> In order to be eligible to partici
pate in the section 8< a> program. an 
individual or an applicant concern 
must meet all of the eligibility criteria 
set forth in § 124.102 through 
§ 124.110 hereunder. All determina
tions made pursuant to U 124.102. 
124.103. 124.104, 124.105, 124.106. and 
124.107 shall be in writing, setting 
forth the grounds and relevant facts 
upon which the determination is 
based. by the AA/MSB-COD. whose 
decision shall be final. 

<b> It is the intent of the Small Busi
ness Administration to limit participa
tion in the section S<a> program to eli
gible individuals and concerns. and to 
process applications for participation 
in a fair and consistent manner. 
Toward that end. the Small Business 
Administration invites the participa
tion of the public in preventing fraud 
and assuring the integrity of the sec
tion 8<a> program. The AA/MSB-COD 
shall review any determination that 
an individual or applkant concern is 
eligible to participate in the section 
8<a> program whenever a member· of 
the public submits credible evidence 
that such determination was based on 
fraudulent information. or that SBA 
did not follow ·the requirements of 
these regUlations in rendering the de
termination. The AA/MSB-COD shall 
determine whether the facts devel
oped during any such review warrant 
further ·action; provided that any 
review of potential misconduct by SBA 
shall be concluded with a detailed 
report of the findings ~o the member 
of the public whose information gave 
rise to the review. 
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§ 124.102 Small busine!'S concern. 

<a> In order to be eligible to partici
pate in the section 8<a> program. ·an 
applicant concern must qualify as a 
small business concern as defined in 
§ 124.4 of the SBA Rules and Regula
tions < 13 CFR 121.4). The particular 
size standard to be applied will be 
based on the primary industry classifi
cation of the applfcant concern. 

<b> In order to continue to partici
pate in the section B<a> program once 
a concern is admitted to the program, 
the concerrC'inust certify to SBA that 
it is a small business pursuant to the 
provisions of § 121.4 for the purpose of 
performing each individual contract 
which it is awarded. SBA. in tum, will 
verify such certifications. 

<c> Once admitted to the section 8<a> 
program, a concern will only be per
mitted to perform 8<a> contracts 
which are -classified according to the 
standard industrial classification code 
numbers whtch appear in its business 
plan as established pursuant to 
§ 124.207 of these regulations. A par
ticipating section 8Ca> business con•· 
cern is free to pursue any non-section. 
B<a> contract regardless of its Stand
ard Industrial Classification Code 
number which it is capable and compe
tent to perform. 

§ 124.103 Ownership. 

In order to be eligible to participate 
in the section 8<a> proi"fam, an appli
cant concern must be one which is at 
least 51 percent owned by an 
individualCs> who is a citizen of the 
United States <specifically excluding 
resident alien<s» and who is deter
mined to· ·oe socially and economically 
disadvantaged by SBA. 

<a> In the case of an applicant con
cern which is a partnership, 51 percent 
of the partnership interest must be 
owned by an individualCs> determined 
to be socially and economically disad
vantaged. 
· <b> In th,e case of an applicant con
cern which is a corporation.Sl percent 
of all classes of voting stock must be· 
owned by an individual<s> determined 
to be socially and economically disad-
vantaged. . . 
; <c> Part ownership in an applicant 
concern by nondisadvantaged 
individual<s> is permitted and may be 
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necessary to insure adequate capital 
and management for the concern's de- · 
velopment. However .. any property, 
equipment, supplies, serytces and/or 
financial assistance other than person
al servic~~ which ar.e sold, rented or 
donated to the 8<a> concern by such 
nondisadvantaged individHalCs> must 
be reported· to SBA on an annual 
basis. Such nondisa~vantaged 
individual<s>. their spouses or immedi
ate family members may not: 

< 1 > Be former employers of the dis
advantaged owner<s> of the applicant 
concern without prior approval of 
SBA: . . 

<2> Be affillated with another busi
ness in the same or similar type of 
business as the applfcant concern: 

< 3 > Hold ownership interest In any 
other 8<a> concern in an amount 
deemed excessive by SBA: 

< 4 > Exercise negative control over 
the applicant concern as defined in 13 
CFR 121.3<a><i> <formerly 13 CFR 
121.3-2Ca><D>: or 

<5> Receive compensation for person
al services from the applicant concern 
as directors or employees which is 
deemed to be excessive by SBA 

<d> Non-section 8<a> concerns in the 
same or similar line of business are 
prohibited from having an ownership 
interest in an applicant concern which 
is deemed by SBA to cause negative 
control over the applicant concern. as 
defined in 13 CFR 121.3<a><i> <former
ly 13 CFR 121.3-2<a><i». 

<e> A section 8<a> business concern 
may continue participation in the pro
gram subsequent to a change in its 
ownership. However. any change of 
ownership of an 8< a> business concern 
requires the prior written approval of 
SBA. Continued participation of the 
8<a> concern under new ownership re
quires compliance with all individual 
and business eligibility requirements 
of these regulatioru. by the concern 
and the new owners. Failure of either 
an individual owner or the concern to 
maintain compliance constitutes a 
ground for program termination. 

< f> Applicant concerns owned and 
controlled by an Indian Tribe are eligi
ble for participation in the section S<a> 
program if . the individuals ·who 
manage and control the concern are 
found to be socially and economically 
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disadvantaged by SBA. and the Tribe 
is found to be economically disadvan-
taged by SBA. . 

(g) Applicant concerns owned and 
controlled by a Regional Corporation 
or a Village Corporation as defined in 
43 U.S.C. 1602 <Alaska Native Claims 
Settlement Act. Pub. L. 92-203, De
cember 18. 1971 > are eligible for par
ticipation in the section S<a> program 
if the individuals who manage and 
control the concern are found to be so
cially and economically disadvantaged 
by SBA. and the R~gional or Village 
Corporation is found to be economical
ly disadvantaged by SBA. 

§ 124.104 Control and management. 

Except in the case of applicant con
cerns owned and controlled by an 
Indian tribe or a Regional Corporation 
or Village Corporation <see 
1124.103Cg)), an_ applicant concern's 
management and daily business oper
ations must be controlled by an 
owner<s> of the applicant concern who 
has been <have been> determined to be 
socially . and economically disadvan
taged. and such owner<s> must own a 
greater percentage of the business 
entity than any nondisadvantaged 
owner. or in the case of a corporation, 
more voting stock than any nondisad
vantaged stockholder. 

<a> Individuals who are not socially 
and economically disadvantaged may 
be involved in the management of an 
applicant concern. and may be stock
holders. officers. directors. or employ
ees of such concern. However. such in
dividuals shall not exercise actual con-

.. trol or have the power to control the 
.... operations of the applicant or section 

S<a> business concern. The existence of 
control or the power to control shall 
be determined by the facts of each 
case. 

<b> An applicant c.oncern must be 
managed on a full-time basis by one or 
more persons wno.have been found by 
SBA to be soch1.1ly and economically 
dis~dvantaged •. and .. such person<s> 
must possess requ'isit~ management ca
pabilities as de~rmirted by SBA. This 
precludes outside :employment or 
other business interests by the individ
ual which conflict with the .manage
ment of the firm or prevent it from 
achieving the objectives of its business 

§ 1~4.105 

development plan. Any disadvantaged 
person upon whom section S<a> eligi
bility is based. who is engaged. in the 
management and daily business oper
ations of the section S<a> concern and 
who wishes to engage in regulai· out
side ·employment must notify SBA of 
the nature and anticipated duration of 
the outside employment prior- ta. ·en
gaging in such employment. SBA will 
review such notification for cqmpli
ance with the requirement of day-to
day management and control of the 
S<a> concern. 

§ 124.105 Social disadvantage. 

<a> GeneraL Socially disadvantaged 
individuals are those who have been 
subjected to racial or ethnic prejudice 
or cultural bias because their identity 
as a member of a group without 
regard to their individual qualities. 
The social disadvantage of individuals 
must stem from circumstances beyond 
their control. 

t.b > Members of designated groups. In 
the absence of evidence to the con
trary, the following individuals are 
considered socially disadvantaged: 
Black Americans; Hispanic Americans: 
Native Americans <American Indians. 
Eskimos. Aleuts. or Native Hawaiians>: 
Asian Pacific Americans <persons with 
origins from Japan. China. the PhUip
pines, Vietnam. Korea. Samoa. Guam. 
U.S. Trust Territory of the Pacific Is
lands. Northern Mariana Islands. 
Laos. Cambodia. or Taiwan>; Subconti
nent Asian Americans: and members 
of other groups designated from time 
to time by SBA according to proce
dures set forth at § 124.105<d> of this 
part. 

<c> Individuals not members of desig
nated groups. < 1 > Individuals who are 
not members of the above-named 
groups must establish their social dis
advantage on the basis of clear and 
convincing evidence. A clear and con
vincing· case of sociai disadvantage 
must include the following elementS: 

<i> The individual's social disadvan
tage must stem from his or her color. 
national origin; gender: physical hand
icap; lo.ng-~enn residence in an envi
ronment isolated from the mainstream 
of American· society; or other· similar 
cause not common to smau: business 
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persons who are not socially disadvan
taged. 

.<iD The individual must demonstrate 
that he or she has personally suffered 
social disadvantage, not merely claim 
membership in a non-desigriated group 
which could be considered socially dis
advantaged. 

<iii> The individual's social disadvan
tage must be rooted in treatment 
which he or she has experienced in 
American society, not in other coun
tries. 

<iv> The individual's social disadvan
tage must be chronic, longstanding, 
and substantial. not fleeting or insig
nificant. 

<v> The individual's social disadvan
tage must have negatively impacted on 
his or her entry into. and/or advance
ment in, the business world. SBA will 
entertain any relevant evidence. in as
sessing this element of an applicant's 
case. SBA wiU particularly consider 
and place emphasis on the following 
experiences of the individual, where 
relevant: education, employment, and 
business history. 

<A> Education. SBA shall consider, 
as evidence of an individual's social 
disadvantage, denial of equal access to 
business or professional schools; denial 
of equal access to curricula; exclusion 
from social and professional associa
tion with students and teachers; denial 
of educational honors; social patterns 
or pressures which have discouraged 
the individual from pursui.rig a profes
sional or business education; and other 
similar factors. 

<B> Employment. SBA shall consid
er. as evidence of an individual's social 
disadvantage, discrimination in hiring; 
discrimination in promotions and 
other aspects of professional advance
ment; discrimination in pay and fringe 
benefits; discrimination in other terms 
and conditions of employment; retalia
tory behavior by a employer: social 
patterns or pre5sures whick) . h~ve 
channelled the. individual into non
professional or non-business fields: 
and other similar "factors. : , 

<C> Business history. SBA shall con
sider, as evidence of an individual's 
social disadvantage, unequal access. to 
credit or capital: acquisition of credit 
or capital under unfavorable' circum
stances; discrimination in receipt 
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<award and/or bid> of government con
tracts: discrimination by potential cli
ents: exclusion from business or pro
fessional .. organizations; and other 
similar factors which have retarded 
the individual's business development. 

<d> Minority group inclusion-< 1) 
GeneraL Upon an adequate showing to 
SBA by representatives of a minority 
group that the group has suffered 
chronic racial or ethnic prejudice or 
cultural bias, and upon the request of 
the representatives of the group that 
SBA do so, SBA shall publish in the 
FEDERAL REGISTER a notice of its re
ceipt of a request that it consider a mi
nority group not specifically named in 
section 201 of Pub. L. 95-507 to have 
members which are socially disadvan
taged because of their identification as 
members of the group for the purpose 
of eligibility for the section 8<a) pro
gram. The notice shall adequately 
identify the minority group making 
the request~ and if a hearing is re
quested on the matter. the time. date 
and location at which such hearing is 
to be held. All information submitted 
to support a request should be ad
dressed to the AAMSB-COD. 

<2> Standards to be applied.. In deter
mining whether a minority group has 
made an adequate showing that it has 
suffered chronic racial or ethnic preju
dice or cultural bias for the purposes 
of this regulation, SBA shall deter
mine: 

<D If the group has suffered the ef
fects of discriminatory practices or 
similar invidious circumstances over 
which its members have no control, 

<ii> If the group has generally suf
fered fro"m prejudice or bias. 

<iii> If such conditions h·ave resulted 
in economic deprivation for the group 
of the type which Congress has found 
exists for the groups named in Pub. L. 
95,..507, and 

<iv) If such conditions have produced 
impediments in the business world for 
members of the group over which they 
have no control which are not 
common to all small busiiless people. 
If it is demonstrated to SBA by a par
ticular group that it satisfies the 
above criteria, · SBA will publish a 
notice under th~ regulation. 

<3> Procedure. Once a notice is pub
lished under this regulation. SBA shall 
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adduce further information on the 
record of the proceeding which tends 
to support or refute the group's re· 
quest. Such infonnation may be sub· 
mitted by any member of the public. 
including Government representatives 
and any member of the private sector. 
Information may be submitted in writ· 
ten form. or orally at such hearings as 
SBA may hold on the matter. 

<4> Decision. Once SBA has pub· 
lished a notice under this regulation, 
It shall afford a reasonable comment 
period of not more than thirty <30> 
days for publlc comment upon a re· 

. quest. It shall complete the reception 
of comments. including the holding of 
hearings within such comment period. 
Thereafter. SBA shall consider the 
comments received as expeditiously as 
possible, and shall render its final de· 
cision within-=30 days of the close of re· 
ceipt of information on the matter. 
Such decision shall take the form of a 
notice in the FEDERAL REGISTER, and 
SBA shall also inform the subject 
group representatives who have ap· 
peared in the proceeding of such deci· 
sion in writing at the time it is made. 

§ 124.106 Economic disadvantage. 

<a> GeneraL For purposes of the sec· 
tion 8Ca> program, economically disad
vantaged individuals are socially disad· 
vantaged individuals whose ability to 
compete in the free enterprise system 
has been Impaired due to diminished 
capital and credit opportunities. as 
compared to others in the same or 
similar line of business and competi· 
tive market area who are not socially 
disadvantaged. 

<b> Factors to be considered. In de· 
termining the degree of diminished 
credit and capital opportunities of a 
socially disadvantaged individual. con· 
sideration will be given to both the dis· 
advantaged individual and the appli· 
cant concern with which he or she is 
·affiliated. Factors ·to · be analyzed 
:depend upon the particular indUstry 
in which the applicant concern is in· 
volved. Such factors may include, but 
:are not limited to, the following: 

< 1 > Personal financial condition of 
the disadvantaged individuaL This 
criterion· is designed to assess the rela
tivP. degree of economic disadvantage 
of the individual in comparison to 
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other individuals, as well as the poten· 
tial to capitalize or otherwise provide 
financial support to the business. The 
specific factors considered are: person· 
al income for at least the past two 
years: total fair market valUe of all 
assets <except that the equity value of 
the individual's primary residence will 
be considered>: and the net worth of 
all holdings of the individual. 

<2> BU3iness financial condition. 
This criterion is designed· to ·evaluate 
liquidity, leverage, operating efflcien· 
cy and profitability of the app~ican.t 
concern using commonly accepted fl. 
nancial ratios and percentages. This 
evaluation will be used to provide a ft. 
nancial picture of a firm at a specific 
point in time in comparision to other 
concerns in the same business area 
who are not socially disadvantaged. 
These factors are considered as indica
tors of a firm's economic disadvantage 
relative to businesses owned by non-so
cially disadvantaged individuals. Fac· 
tors to be considered are business 
assets, net worth, income and profit. 
Also. factors to be compared include, 
but are not limited to: Current ratios, 
quick ratios, inventory turnover: ac· 
counts receivable turnover: sales to 
working capital: returns on assets: 
debt to net worth ratio: percentage 
return on investment: percentage 
gross profit margin; and percentag~ 
return on sales. 

<3> Access to credit and capitaL This 
· criterion will be used to evaluate the 

ability of the applicant concern to 
obtain the external support necessary 
to operate a competitive business en· 
terprise. The factors to be considered 
are: Access to long-term financing; 
access to working capital· financing; 
equipment trade credit: access to raw 
materials and/or supplier trade credit: 
bonding capability. 
:, < 4 > Additional consideration.s. A 
comparison will be made of the appli· 
cant concern's business and financial 
profile with profiles of businesses· 1n 
the same or similar line of business· 
and competitive market area. It is not 
the intent of tne section S<a> program 
to allow program participation to con· 
cerns owned and controlled by socially 
disadvantaged individuals ·who · have 
accumulated substantial wealth. have 
unlimited growth potential and have. 
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not experienced or have overcome im· qualifying for section 8<a> progra.rn 
pediments to obtaining access to fi· participation. ~-
nancing, markets and resources. < 1 > The AA/MSB-COO. ·may rein-

state a former section 8<~> progra.rn 
§ 124.107 Potential for success. participant if: . · 

To be eligible to participate in the <1> The section .aca> concern has to-
section S<a> program, an otherwise eli- tally ceased its business operations; 
gtble applicant concern must be deter- and · 
mined to be ·one that with contract. fl ... ~ <it> The section 8<a> concern volun-
nancial. technical and ___ management tarily withdrew from the sectlon 8.<a> 
support will be able to successfully program due to-
perform subcontracts awarded under <A> The health of a disadvantaged 
the section 8<a> program. and further, owner; 
with such support. will have a reasona- <B> Acts of God which destroyed or 
ble prospect for success in competition severely disrupted the operation of 
in the private sector within the maxi- such concern; or 
mum amount of time that a concern < C> Such other circumstances 
may be in the section 8<a> program <up beyond the control of the section 8<a> 
to seven years>. In addition. the AA/ concern which inequitably interrupted 
MSB-COD must make a detennina· the continued participation of the con
tton that the procurement. financial, cern in the section 8<a> program. 
technical and management support <2> Where a section S<a> concern is 
necessary to enable the applicant con- reinstated pursuant to paragraph 
cern to successfully complete the sec- <c><l> of this section. it will continue in 
tton 8<a> program is available from the section 8<a> program for that 
SBA or other identified and accepta- amount of time which remained in its 
ble sources before the applicant con- Fixed Program Participation Term at 
cern may be admitted to the section the time it withdrew from the pro
sea> program. gram. A new Fixed Program Participa-

tion Term shall not be established for 
§ 124.108 Additional eligibility require- such concern. 

menta. 

<a> Individual character review. If. 
during the processing of an applica
tion. adverse information is obtained 
from the section 8<a> program applica
tion or a credible source regarding 
criminal conduct by an individual ap
plicant. no further action will be taken 
on the application until the adverse 
information has been forwarded 
through appropriate channels to the 
SBA's Inspector General for evalua
tion and tha~ evaluation has been 
completed. The Inspector General will 
advise the AA/MSB-COO of his or her 
f4\dings and the AA/MSB-COD will 
consider those , findings as part of the 
process of evaluation of a particular 
application. 

(b> Standard of conducL The SBA 
Standards of Conduct regulations. 13 
CFR 105, et seq., apply to eligibility 
questions involving SBA employees 
and their relatives. 

<c> Individual eligibility limitations. 
An individual's or business concern's 
eligibility may be used onJy once in 

Cd) Manufacturers and regular deal
ers. Each applicant concern which in
tends to manufacture or furnish mate
rials, supplies. articles and equipment 
in the performance of section 8<a> sub
contracts must be determined to be a 
manufacturer or regular dealer as de
fined in the Walsh-Healey Public Con
tracts Act Regulations found at 48 
CFR Subpart 22.6. · 

§ 1U.109 Ineligible businesses. . 

<a> Brokers and Packagers~ Brokers 
and packagers are ineligible ~o partici-

. pate in the section 8<a> :program. 
These types of businesses do ·not satis
fy the definition .of a manufacturer or 
regular dealer, as stated in § 124.100 of 
this part. , 

<b> DebaTTed or Suspended Person or 
Concern. Individuals or concerns who 
are debarred. suspended, or are found 
to be an ineligible bidder by 'any con-

. tracting agency of the Federal Gov
ernment pursuant to 48 CFR Chapter 
I. Subpart 9.4 are ineligible for admis
sion: into the section S<a> program 
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during the period of debarrment. sus
pension. or status as an ineligible 
bidder. Prior to approval of any appli
cant concern. the applicant concern 
will certify that the applicant concern 
and the disadvantaged individual<s> 
upon whom eligibility is based is not 
at that time debarred. suspended or 
otherwise an ineligible bidder. 

§ 124.110 Fixed program participation 
term. 

<a> Every section 8<a> program par
ticipant is subject to a Fixed Program 
Participation Term. A Fixed Program 
Participation Term and any extension 
thereof establishes the ultimate time 
period during which a concern may 
remain in the section 8Ca> program 
and the conditions of participation. re
gardless of whether competitiveness is 
reached by the concern. 

<b> The Fixed Program Participation 
Term must be negotiated between 
SBA and each · small concern which 
has applied for participation in the 
program and must be established by 
mutual agreement prior to the con
cern's admission to the program. 

<c> The provisions of the Fixed Pro
gram Participation Term, including 
the time limitation thereof, will be set 
forth in the SBA approved business 
plan of the section 8<a> concern which 
must be established prior to the appli
cant concern's admissioQ. to the pro
gram. 

<d> For concerns applying for entry 
into the program. the Fixed Program 
Participation Term will begin on the 
date of award of the concern's first 
section 8<a> subcontract. 

<e> The maximum Fixed Program 
Participation Term for my concern is 
five years. · 

<f) Not less than one year prior to 
the expiration of the Fixed Program 
Participation Term. a concern may re-

. quest SBA to review and extend its 
Fixed Program Participation Term for 
a period not to exceed the .difference 
between the Fixed Program- Participa
tion Term established in the business 

' plan and the maximum Fixed Pro
gram Participation Term of: five years. 
plus two years. For business concerns 
which have a Fixed Program Partici
pating Term of one year. a request for 
extension shall be deemed to be timely 
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if postmarked no later than 10 days 
subsequent to the receipt .by the con
cern of notification of award of the 
concern's first section S<a> =-·subcon
tract. There may be no further exten-
sions. -:. 

<g> The criteria which SBA will use 
in negotiating a Fixed Program Par
ticipation Term or in considering a re
quest for an extension thereof are as 
follows: 

<1> The factors referenced in 
§ 124.106 of these regulations for de
termining economic disadvantage. 

<2><1> The number and dollar . 
amount, and the progressively decreas
ing importance, of section S<a> con
tract support that it is anticipated wtll 
be necessary to achieve competitive
ness. In order to maximize limited pro
gram resources, SBA will emphasize 
business plans anticipating lesser 
amounts of section 8<a> contract sup
port to reach competitiveness. 

<ii> In considering whether to grant 
an extension of a Fixed Program Par
ticipation Term, the section S<a> con
tract support previously received by 
the concern will be a factor. An SBA 
determination that such previous con
tract support has failed to appreciably 
contribute toward a timely achieve
ment of competitiveness will be a sig
nificant factor in consideration of the 
request for extension. 

<3)(1> The number and dollar 
amount and the progressively increas
ing importance of contract support. 
other than section 8< a> contract sup
port. that it is anticipated will be nec
essary to achieve competitiveness. 
SBA will emphasize business plans 
having greater reliance on this non
section 8<a> contract support to reach 
competitiveness. 

< ii > In considering a Fixed Program 
Participation Term extension· request, 
the non-section 8<a> contract support 
previously received. by the finn will be 
a factor. An SBA determination that 
the concern has failed to progressively 
increase the importance of such non
section S<a> contract support during 
its previous participation in the pro• 
gram will be a significant factor in 
SBA's conside.ration of the request for 
extension. 

c 4 >< i) The length of time that it is 
anticipated will · be necessary to 
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achieve competitiveness. In order to 
maximize limited program resources. 
SBA will emphasize program partici
pation for those concerns closer to 
achieving competitiveness. 

<il> In considering requests for Fixed 
Program Participation Term exten
sions, the length of time during which 
the concern has previously participat
ed in the program will be a factor. 

<5><0 The degree to which it is an
ticipated that Advance Payments and 
Business Development Expense will be 
necessary to enable a concern to suc
cessfully complete section 8<a> con
tracts and the extent to which reliance 
upon Such proceeds will progressively 
decrease in importance. In order to 
maximiae limited SBA resources and 
to increase exposure to regular com
petitive procedures, SBA will empha
size maximum use of conventional gov
ernmental and private resources in 
performing such contracts. 

<11> In considering requests for a 
Fixed Program Participation Term ex
tension, the previous Advance Pay
ments and Business Development Ex
pense already received by the concern 
will be a factor. An SBA determination 
that such Advance Payments and 
Business Development Expense sup
port has failed to progressively de
crease in importance during the con
cern's previous participation in the 
program will be a factor toward limit
ing or denying extensioa of the Fixed 
Program Participation Term and the 
conditions thereof. · 

<6><0 The rate at which it is antici
pated that a concern will decrease its 
re'Uance upon all forms of program 
support, especially section 8< a> con
tracts support, 1n reaching competi
tiveness at the end of the Fixed Pro
gram Participation Tenn. 

<ii> In considering Fixed Program 
Participation Term extensions. a 
factor will be the previous rate at 
which the concern has decreased its 
reliance upon program support and 
correspondingly increased its reliance 
upon conventional governmental and 
private contract business. An SBA de
termination that the concern has 
failed to appreciably improve its rate 
of business reliance in this manner 
will be a factor toward limiting or de
nying the Fixed Program Participa-

f I ~ .. • ... , •: .. : f* ~ o ~ • ,A I •• --e' \ .:.. . .. · .. 
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tion Term extension 'B.nd the cond 
tions thereof. · 

<h> No section 8Ca> contracts may t 
awarded to any section 8<a> cancer 
unless it has received and is operatin 
under an SBA approved Fixed Pr( 
gram Participation Term. 

<i> Nothing in this section shall t 
construed to limit SBA from initiatin 
termination, completion or suspensio 
actions. pursuant to §§ 124.11: 
124.110<k>. or 124.113. respective!: 
during any Fixed Program Particip~ 
tion Term granted hereunder. 

<j> Upon the conclusion of its Fixe 
Program Participation Tenn. incluc 
ing any extension thereof. a cancer 
will cease to be a program participan 
This cessation of program particip~ 
tion will occur without the necessit 
of any additional action by SBA. 1 
will not give rise to any rights. claim 
or prerogatives on behalf of the cor 
cern. Cessation of program partictp~ 
tion at the conclusion of the Fixe 
Program Participation Term is no 
subject to the requirements of sectio: 
8<a><9> of the Small Business Act < 1 
U.S.C. 637<a><9». or any of SBA's in: 
plementing rules and regulations. 

<k> Program completion. Cl> When. 
section 8<a> business concern has sut 
stantially achieved the goals and ot 
jectives set forth in its business plSJ 
prior to the expiration of its Fixfi 
Program Participation Term. and ha. 
demonstrated the ability to compet4 
in the marketplace without assistanc. 
under the section 8<a> program, it 
participation within the program shal 
be determined by SBA to be complet 
ed .. 

< 2> In determining whether· a con 
cern has substantially achieved the 
goais and objectives of its bustnesz 
plari and has attained the ability tc 
compete in the 'marketplace withou1 
section 8Ca> program assistance, the 
following factors, among others, shall 
be considered by SBA. 

< D Positive overall financial trenda. 
including but not limited to: 

<A> Profitability; 
< B > Sales. including improved ratio 

of non-section 8< a> sales; 
<C> Net worth. financial ratios. work· 

ing capital. capitalization. access to 
credit and capital: 

<D> Ability to obtain bonding; 
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<E> A positive comparison of the sec
tion B<a> business concern's business 
and financial profile with profiles of 
non-section B<a> bus~nesses in the 
same area or similar business category; 
and . 

cF> Good· management capacity and 
capabilitY. 

< 3) Upon determination by SBA that 
a section 8<a> business concern's par
ticipation in the section 8<a> program 
has been completed pursuant to para-

. graph < k >< 1 > of this section. SBA shall 
so advise the firm and shall issue it an 
order to show cause why its participa
tion in the section 8< a> program 
should not be deemed to be completed. 
The section B<a> business concern shall 
be afforded an opportunity for a hear
ing on the record in accordance with 
chapter 5 of Title 5 of the United 
States Code, at which hearing it may 
contest such determination. Such a 
hearing will be held pursuant to the 
procedures of SBA's Office of Hear
ings and Appeals set forth at Part 134 
of these regulations. 

<4> Subsequent to the completion of 
such hearing, based upon the record 
established therein, and after consid
eration of the initial decision of the 
Administrative Law Judge who has 
conducted the hearing, the AA/MSB
COD shall render a final decision re
garding the completion of the section 
8<a> business concern's participation in 
the program. Prior to a final decision. 
the subject section 8<a> business con
cern may have full rights of participa
tion in the section 8<a> program. 

1124.111 Mechanics for extension of a 
fixed program participation term. 

As stated in § 124.110<!>. a section 
8<a> concern's Fixed Program Partici
pation Term <FPPT> may be extended 
only once, and only if ·the application 
for such· an extension is made not less 
than one year prior to the expiration 
of the firm's originaf Fixed Program 

· Participation Tenn. 
<a> The requesL The:section 8<a> con-: 

cern must make a request for exten
sion in writing by: certified .mail. 
return receipt requested. or by regis
tered mail. to the· SBA field office 
servicing its account. not less than one 
year prior to the expiration of the 

§ 124.112 

FPPT. specifically requestiiig an. ex
tension of its .. FPPT. 

<b> SBA response. Upon receipt of a 
timely request, the appropriate SBA 
field office will forward to the section 
8<a> concern all forms needed to proc
ess the request. All required- fonils 
must be completed and returned to 
SBA within 45 days of receipt along 
with a persuasive narrative rationale 
to establish the basis for justifying the 
requested extension. · 

<c> Narrative rationale. The narra
tive rationale submitted by the section 
8<a> concern must detail the following: 

<1 > The firm's progress since admis· 
sion into the S<a> program: 

<2> Areas where the firm has failed 
to make progress anticipated when the 
original FPPT was set: 

<3> Reasons for lack of progress: 
<4> Benefits to be derived from an 

extension. other than increase in con
tract support: 

<5> Any extenuating circumstances 
unique to the firm which cause an ex
tension to be necessary and appropri
ate: 

<6> Any other facts which the firm 
believes support its request. 

<d> Non waiver of time limit.s. Nei
ther the requirement of § 124.110<!> to 
make a request for an extension of a 
concern's FPPT not less than one year 
prior to the expiration of a concern's 
original FPPT. nor the requirement of 
§ 124.lll<b> to return all forms and 
documentation completed along with 
the supporting narrative within 45 
days may be waived. Failure to meet 
either time limit will result in denial 
of an extension of an FPPT. 

<e> Approval authority. Unless other
wise delegated by the Administrator. 
the AA/MSB-COD has final authority 
to approve the concern's request for 
an extension, and may in his discre
tion approve an extension less than 
that requested. set terms and condi· 
tions for any extension granted. · or 
deny any extension. The concern will 
be advised in writing of the Agency's 
final decision. 

§ 124.112 Program termination. 

<a> Participation of a section 8<a> 
business concern in the section 8< a> 
program may be terminated by SBA 
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prior to the expiration of the con
cern's fixed program participation 
term or extension thereof. if any, for 
good cause. The term good cause a.S 
used in the regulation means conduct 
violative of applicable State and Fed-. 
eral law or regulations or the pursuit. 
of business practices detrimental to 
business development of an 8<a> con
cern. Examples of good cause include, 
but are not limited to, the following: 

< 1 > Failure to continue to meet any 
one of the standards of program eligi
bility set forth in these regulations. 

<2> Failure by the concern to main
tain status as a small business under 
the Small Business Act. as amended, 
and the regulations promulgated 
thereunder for each of the Standard 
Industrial Code designations con
tained in the participating concern's 
business plan . ., 

<3> Failure by the concern for any 
reason, including the death of an indi
vidual upon Whom eligibility was 
based, to maintain ownership and con
trol by the persons<s> who has <have> 
been determined to be socially and 
economically disadvantaged pursuant 
to these regulations. 

<4> Failure by the concern to obtain 
written approval from SBA prior to 
any changes in ·ownership and man
agement control. 

<5> Failure by the concern to disclose 
to SBA the extent to which nondisad
vantaged persons or firms ·participate 
in the management of the section 8<a> 
business concern. 

<6l Failure by the concern to provide 
SBA with required quarterly or annual 
financial statements within ninety 
days of the close of the reporting 
period, or required audited financial 
statements within 180 days of the 
close of the reporting period. Failure 
to provide SBA with requested tax re
turns, reports. or other available data 
within 30 days of the date of request. 

<7> Failure by the concern to submit 
an updated business plan within 30 
days of receipt of request. v.;thout an 
extension of time which has been ap- . 
proved by SBA. 

<8> Failure by the concern to provide 
documents or otherwise respond to re- · 
quests for information relating to the 
section 8<a> program from SBA or 
e>ther authorized government officials .. 

13 CFR Ch. I ( 1-1-87· Edition) 

<9> Cessation of business operations 
by the concern. · 

< 10> Failure by the concern to 
achieve the goals cite~ in its original 
or modified -business plan as a result of 
repeated refusals to accept or utilize 
SBA assistance. . · 

< 11 > Failure by the concern to 
pursue competitive and commercial 
business in accordance with the bust
ness plan, or failure to make reasona
ble efforts to achieve competitive 
status. 

< 12> Inadequate performanee of 
awarded section 8<a> procurement 
subscontracts by the concern. 

<13> Failure by the concern to pay or 
repay significant financial obligations 
owed to the Federal Government. 

<14> Failure by the concern to obtain 
and keep current any and all required 
pennits, licenses. and charters. 

< 15> Diversion of funds from the sec
tion 8C a> business concern to any other·· 
individual. subsidiary, firm. or enter
prise which is- detrimental to the 
achievement of the section 8< a> busi
ness con~em's business plan. 

<16> Unauthorized use of business 
development expense funds and/or ad
vance payment funds. Violation of an 
advance payment or business develop
ment expense agreement. 

< 17> Failure by the concern to obtain 
prior SBA approval of any manage
ment agreement or joint venture 
agreement relative to the performance 
of a section 8<a> subcontract. Violation 
of any requirements of a management 
or joint venture agreement approved 
by SBA by either the section 8<a> con
cern or one of the joint venturers. 

<18> Failure by the concern to obtain 
approval from SBA before subcon
tracting under a section 8Ca> subcon
tract, or failure by the concern to 
abide by any conditions imposed by 
SBA upon such approval. . 

<.19> Violation by the concern of a 
section S<a> subcontract· provision 
which prohibits contingent fees and 
gratuities: or failure to disc!ose to SBA 
fees paid or to be paid,· or costs· in
curred or committed to third parties, 
directly or indirectly, in the process of 
·obtaining section 8(a) contracts or sub
contracts. 

< 20> Knowing submission of false in· 
formation to SBA on behalf of a sec-
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tton sea> business concern by i~ prin
cipals. officers. or agents .. or by 1ts em
ployees. where the princlpal<s> of the 
section B<a> concern knows or should· 
have known such submission to be 
false. · · 

<21> Debarment or suspension of the 
concern by the Comptro~ler General. 
the secretary of Labor. Director of the 
Office of Federal Contract Compli
ance. or any contracting agency pursu
ant to FAR subpart 9.4, 48 CFR Ch. 1. 

<22> Conviction of a section B<a> 
business concern or a principal of a 
section B<a> business concern for any 
of the following: 

c D Commission of a criminal offense 
as an incident to obtaining or attempt
ing to obtain a public or private co~
tract. or subcontract,.thereunder, or m 
the performance of such contract or 
subcontract; 

< ii> Violation of the 0rganized Crime 

§ 124.113 

to the procedures established for 
SBA's Office of Hearings and Appelils 
·set forth at Part 134 of this title. 

<c> Subsequent to the completion ot. 
such hearing, upon the 'record esta~
lished therein, and after consideration 
of the initial decision of the Adminis· 
trative Law Judge who has conducted · 
the hearing, pursuant to §§ 134.32 and 
134.34 of these regulations, the AA/. 
MSB-COD shall render a final deci
sion regarding the termination. for 
good cause, of the B<a> business con
cern's participation in the program. 

<d> After the effective date of a pro
gram termination as provided for 
herein. a section B<a> business concern 
is no longer eligible to receive any sec
tion B<a> program assistance. Such 
concern is obligated to complete previ
ously awarded section B<a> subcon
tracts. 

Control Act of 1970; § 124.113 Suspension of program assist-
('iii) Embezzlement, theft, forgery, 

bribery, falsification or destruction of 
records, receiving stolen property, or 
any other offense indicating a lack of 
business integrity or business honesty 
which seriously and directly affects 
the question of present responsibility 
as a government contractor; 

<iv> Violation of any Federal Anti
trust Statute: or 

<v> Commission of any felony not 
specifically listed above by the con
cern or any of its principals. 

<23> Willful failure on behalf of a 
section B<a> business concern to 
comply with applicable labor stand

.. ards obligations. 
< 24 > Violation of any terms and con

ditions of the 8<a> ·program Participa
tion Agreement. 

<25> Violation by a section 8<a> busi
ness concern, or any of its principals, 
of any of SBA's significant rules and 
regulations. · · 

<b> Upon determination by the SBA 
that ·a section B<a> business concern's 
participation in the section 8<a> pro~ 
gram .should be terminated for good 
cause, the section 8<a> business con
cern shall be afforded an opportunity 
for a hearing on the record in accord
ance· with chapter 5 of Title :5 of the 
United States Code. at which hearing , 
it may. contest such determination. : 
Such a hearing will be held pursuant 

ance. 

<a> Only upon the issuance of an 
order to show cause why a section B<a> 
business concern should not be termi
nated from the program, the Adminis
trator of SBA or the AA/MSB-COD 
may suspend contract support and 
other forms of B<a> program assistance 
to that concern for a period of time 
not to exceed the time necessary to re
solve the issue of the concern's termi
nation from the program under the 
procedures set forth in Part 134 of 
these regulations. The institution of 
such a suspension will not occur in 
conjunction with each proposed termi
nation, but will only occur when the 
SBA Administrator or AA/MSB-COD 
determines that the Gov'!rnment's in
terests are jeopardized by continuing 
to· make assistance available to a sec
tion 8<a> business concern and immedi
ate action to protect those interests is · 
necessary. . . 

<b> Immediately upon SBA's deter
mination to suspend a section 8< a> con
cern. SBA will furnish· that concern 
with a notice of the supension by cer
tified mail. return receipt requested. 
to the last known address of the con
cern. If no receipt is returned within 
ten calendar days from the mailing of 
the notice, notice will be presumed to 
have occurred as of that time. The 
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notice of suspension will provide the 
following information: 

<1> The reason for the suspension 
which will. pe the grounds upon which 
the order --to show cause has been 
issued; 

<2> That the suspension will contin
ue pending the completion of further 
investigation or the termination pro
ceeding or some other specified period 
of time; 

<3> That awards of section 8<a> sub
contracts, including those which have 
been "self-marketed" by an S<a> con
cern, will not be made during the 
pendency of the suspension unless it is 
determined by the head of the rele
vant procuring: agency or his or her 
authorized representative to be in the 
best interest of the Government to do 
so, and the SBA Administrator or the 
AA/MSB-COD adopts that determina
tion: 

<4> That the concern is obligated to 
complete previously awarded section 
8<a> subcontracts; 

<5> That the suspension is effective 
nationally throughout the SBA; 

<6> That a request for a hearing on 
the suspension will be considered by 
the Administrative Law Judge hearing 
the termination proceeding and grant
ed or denied as a matter of his or her 
discretion. It is contemplated that in 
most cases a hearing on the issue of 
the suspension will be afforded if the . 
participant requests one. ·However, no 
such hearing may be granted if the 
suspension is based upon advice from 
either the Department of Justice or 
the Department of Labor that such a 
hearing would prejudice substantial 
lriterests of the Government. A hear
ing on the suspension. will commence 
as soon as possible following the deci
sion of the Administrative Law Judge 
to grant a request: but in no case more 
than 20 calendar days after the Ad
ministrative Law Judge's ruling if the · 
request is granted. At the close of such 
suspension hearing, the. Admfuistra
tive Law Judge will make a recom
mended decision on the matter to the 
AA/MSB-COD who will then issue a 
final decision upholding or lifting the 
suspension. 

<c> Any suspension which occurs in 
accord with these regulations will con
tinue in effect until such time as the 
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SBA lifts it or the section 8<a> business 
concern's participation in the progr3.1n 
is fully terminated. If all program as
sistance to a section B< a> business con
cern has been suspended under these 
regulations, and that concern's Partici
pation in the program is not terminat
ed, an amount of time equal to the du
ration of the suspension will be added 
to the concern's fixed program Partici
pation term. 

§ 124.201 Processing applications. 

It is SBA's policy that an individual 
or business has the right to apply for 
section 8<a> assistance. whether or not 
there is an appearance of eligibility. 

§ 124.202 Place of filing. 

An application for admission is to be 
filed, and approved cases are to be 
serviced in the SBA field office serving 
the territory in which the principal 
place of business of the applicant con
cern is located. Principal place of bust
ness means the location at which the 
business records of the applicant con
cern are maintained. 

§ 124.203 Applicant representatives. 

An applicant concern may employ at 
its option outside representatives in 
connection with an application for sec
tion S<a> program participation. If the 
applicant chooses to employ outside 
representation such as an attorney. ac
countant. or others, the requirements 
of 1'3 CFR 103 dealing with the ap
pearance and compensation of persons 
appearing before SBA are applicable 
to. the conduct of the representative. 

§ 124.204 Requirement support deterMina
tion. 

. SBA shall first make a determina· 
tton that there is a reasonable likeU
hood of section · 8<a> requiremen~ 
available to support the ap.plicant con· 
cern~ If the necessary requirement 
support is not available. the applicant 
c()ncern shall be informed in writing 
that no further action can be taken on 
its application for participation in the 
section S<a> program. If the necessary 
requirements support is determined to 
be available. the applicant concern 
may continue to submit the required 
application forms. 
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g 124.205 Forms and d~uments required. 

Each -B<a> applicant concern must 
submit the forms and attachments 
thereto required by ~B~ when m1!-king 
application for adm1ss1on to the sec
tton B<a> program mcluding but not 
limited to financial statements and 
Federal personal and business tax re-
turns-
§ 124.206 Approval and declination of ap

plications for eligibility. 

The AA/MSB-COD has final au
thoritY over approval or declination of 
applications for admission to the sec
tion B<a> program. If the AA/MSB
COD declines an application, he or she 
will notify . the applicant in writing 
giving detailed reasons for the decline 
and informing the applicant of the 
right to request a reconsideration 
within 30 days of receipt of the decline 
letter. The AA/MSB-COD will also 
inform the applicant to submit in writ· 
ing to the field office any subsequent 
information and documentation perti· 
nent to rebutting the reason<s> for de
cline. If the application is declined by 
the AA/MSB-COD on reconsideration, 
no new application will be· accepted 
within one year of the reconsideration 
decision. 

§ 124.207 Business activity. 

<a> Eligible concerns wtll be ap
proved for section B<a> program par
ticipation according to their primary 
industry classification, as defined in 
§ 124.100 of this part. The primary in· 
dustry classification relevant to a 
given concern and related Standard 
Industrial Classification Code designa
tions will be stated in a participating 
concern's business plan upon the con
cern's entry into the section scar pro
gram and will be subJect to change 
thereafter only if a ·condition of sub
section < b > is met. A participating sec
tion 8(a) business con·cern will be eligi
ble to receive only. Gov~rnment con
tracts pursuant to the section B<a> pro
gram which are classified under the 
Standard. Industrial Classification 
Codes stated in its business plan. <See 
definition of "business plan," 
§ 124.100<a>.> A participating section 
B<a> business concern may, however, 
receive Government contracts classi
fied in other Standard Industrial Clas-

§ 124.301 

sift cation Codes through other. Gov
ernment procur.ement procedures; As 
8<a> concerns develop, it is essential 
that they pursue commercial and com
petitive Government. contracts to s.up
plement section B<a> sales and to 
achieve logical business progression or 
diversification. 

<b> Requests for changes in Stand:
ard Industrial Classification Code des
ignations stated in a business plan will 
be considered by the relevant SBA Re
gional Administrator only under the 
circumstances indicated below. 

< 1) Such Regional Administrator 
may approve an amendment to the 
Standard Industrial Classification 
Code designations in a section B<a> 
concern's business plan if: 

< i) The new Standard Industrial 
Classification Code designation relates 
to a unique procedure or product that 
the section B<a> concern has devel
oped: or 

< U> SBA determines that an addi
tional Standard Industrial Classifica
tion Code designation is needed to cor
rect significant limitations in section 
B<a> contract support which result 
from administrative or regulatory ac
tions by a contracting agency, which 
are beyond the control of the section 
8<a> concern, and which were not con
templated by the original business 
plan. · ·· 

< 2) The Administrator or his desig
nee may approve an amendment to 
the Standard Industrial Classification 
Code designations in a section 8<-a> 
concern's business plan if the Adminis· 
trator or his designee determines that 
absent a Standard Industrial Classifi· 
cation Code designation change,· the 
section B<a> concern would be unable 
to achieve reasonable .section 8<a> de
velopment. 

§ 124.301 The provision of requireme~ta 
support for 8(a) firma. 

<a> These regulations govern the me-; 
chanics of the _provision of require
mentS <contract> support to section 
8< a> business concerns. They are to be 
read in conjunction with § 124.302 
below. 

<b> Basic Principles of Requirements 
Support. 
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<1> An 8<a> subcontract will be pro
vided to a section 8<a> concern only 
when consistent with that concern's 
business development needs. 

<2> An 8<a> concern will be provided 
a section 8<a> contract only when the 
procurement is consistent with the 
concern's capabilities as identified in 
its business plan by means of Standard 
Industrial Classification <SIC> codes. 

<3> The aggregate dollar amount of 
8Ca> contracts to an 8<a> concern for 
any Federal fiscal year may not 
exceed by more than 25 percent the 
applicable annual 8<a> contract sup
port level approved by SBA as reflect
ed in the concern's business plan. This 
shall not preclude an 8<a> concern 
from requesting an increase in its ap
proved 8Ca> contract support level on 
other than an annual basis. Such re
quest must be supported by a revised 
business plan and evidence that the 
finn has the capability to perform at 
the increased level. 

< 4 > SBA does not guarantee any par
ticular level of contract support to a 
section 8<a> business concern by the 
approval of its business plan. 

<5> SBA is not required to make an 
award of any particular contract, and 
should it make an award, SBA is ·not 
required to award a contract to a par
ticular 8<a> concern. Nonetheless, SBA 
will usually reserve a procurement for 
possible 8<a> award in favor of :an 8Ca> 
concern which initiallY self-marketed 
the procurement, provided the firm 
needs the requirement to satisfy its 
business plan projections without ex-
ceeding them. . . , 

<6> In cases in which SBA mlist 
select an 8<a> concern for possible 
award from among more than one con
cern which appear to be qualified to 
perform the contract, the selection 
will be based upon consideration of 
relev~nt factors. including the follow
ing: 

<i> Technical capability, including 
the ability to perform the contract. 
the concern's organizational structure. 
the experience and technical knowl
edge of its key employees. and techni
cal equipment and facilities. 

<U> Financial capacity, including the 
..,~,.,..;1, ..... i1: .... -~ -..J--··-·· ,.. 
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<iii> Ability to comply with t'he r·e
quired delivery or performance sched
ules. 

<iv> Ability to obtain any necessary 
bonding. 

<v> Any applicable geographic limita
tions. 

<vi> The concern's need for the spe
cific contract to further the develop
ment objectives of the concern's busi
ness plan. in light of any other poten
tial contracts under consideration. 

<vii> The overall likelihood of suc
cessful performance of the proposed 
requirement. 

<viii> Past amount of 8Ca> contract 
support received by the concern and 
the performance record on past 8<a> 
contracts. 

<lx> Current contracts in process. 
and progress toward timely delivery of 
those contracts. 

<x> Length of time inthe 8<a> pro
gram and the proximity of the FPPI' 
date. <xi> Amount of BDE and advance 
payment support received since enter
ing the S<a> program and required to 
perform the present requirement. < xii> 
Which 8<a> concern initially indenti
fied the procurement, if any. 

<7> In cases in which ·sBA must 
select an 8C a> concern for possible 
award of a professional service con
tract <except CPA audit services> SBA 
may, in its discretion. arrange for the 
evalutton of technical capabilities of 
several concerns, which· appear to be 
most qualified, by the procuring 
agency itself. In such cases, SBA will 
request a written report of the evalua
tion including the criteria used. the re
sults found, and an overall evaluation 
of each concern as technically or not 
technically acceptable for· their par
ticular procurement. SBA . will make 
the final selection. 

<8> SBA will not accept for 8<a> 
award proposed procurements not pre
viously in the section S<a> program if 
any of the following circumstances 
exist: 

< i> Public solicitation has already 
been issued for the procurement as a 
small business set-aside in the form of 
an Invitation for Bid <IFB>. Request 
for Proposal <RFP> or a Request for 
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annual procurement forecasts or past 
procurements by set aside, is insuffi
cient reasons to preclude the procure
ment from 8<a> consideration. 

<ii> The procuring agency will award 
the co.ntract by noncompetitive means 
to a small disadvantaged concern 
whether or not it is presently in the 
8<a> program. 

<iii> There is a reasonable probabili· 
ty that a- small disadvantaged concern. 
whether or not a section 8<a> concern. 
can successfully compete for the con
tract under conventional competitive 
procedures. 

<iv> SAB has made a written deter
mination that acceptance of the pro
curement for an 8<a> award would 
have an adverse iinpact on other small 
business programs or individual small 

.,_ business. whether or not the affected 
small business. is in the section 8<a> 
program. 

<A> In determining whether or not 
adverse impact exists, SBA will consid
er relevant factors. including but not 
limited to: 

< 1 > Whether or not SBA 's accept
ance of a proposed National buy re
quirement is likely to resu~t in SBA's 
taking an inordinate portion of total 
procurements in subject industry to 
the detriment of the small business 
set-aside program. or 

< 2> Whether or not SBA's accept
ance of a proposed local buy require
ment is likely to result in SBA taking 
an inordinate portion of total procure
ments. in subject industry within a 
given SBA region to the detriment of 

· the small business set-aside program. 
< B > SBA presumes adverse impact to 

exist when a small business concern 
has been the recipient of two or more 
consecutive awards of the. item or serv
ice within the last 24 months, and the 
estimated dollar value of the award 
would be 25 percent or more of its 
most recent annual gross sales (.includ
ing those of its affiliates>.· 

<c> Procedures for Obtaining Re
quirements Support. < 1 > SBA procure
ment center representatives <PCR's> 
will screen proposed procurements for 
possible 8<a> contracts, in accordance 
with 13 CFR Part 125.6. 

<2> A requirement for possible award 
may be identified by SBA. a particular 
8<a> concern. or the procuring activity 
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itself. Once identified by whatever 
means. SBA shall verify the appropri
ateness of the SIC Code designation 
assigned to the requirement and shall 
select and nominate to the procuring 
agency an 8<a> concern for po~ible 
award. The selection will be made pur
suant to these regulations and will be 
based on the business plan and such 
supplemental materials as SBA may 
request. If the 8<a> concern fails to 
provide SBA with the supplemental 
materials requested within any par
ticular time specified by SBA. SBA 
will make its selection based solely on 
information contained in the concern's 
business plan. 

<3) SBA's nomination of a section 
8<a> concern to perform an indentifled 
procurement shall be communicated 
to the procuring activity in writing 
with notice to the S<a> concern~ · 

<4> If the procuring activity responds 
to SBA's nomination, or request for 
commitment. by making a commit
ment to SBA. SBA will then match 
the specific needs of the procurement 
with the specific capabilities of the se
lected S<a> concern, relying upon the 
business plan and such supplemental 
or updated material as SBA in its dis
cretion shall require. To facilitate 
matching, and to the extent reason
ably available. SBA will obtain from 
the procuring activity the complete 
procurement package, which contains 
plants, specifications. delivery sched
ules, labor rates and so forth. along 
with the following: 

< 0 The title or name or work to be 
performed or items to be delivered. 

< H> The estimated period of perform
ance.· 

<iii> The SIC cqde of the .item or 
serviGe. 

<iv> The PSC number used by the 
Federal Procurement Data Center. 

< v) The procuring agency dollar esti
mate. of the requirement <current gov
ernment estimate). 

<vi> Any special requirement restric
tions or geographical limitations. 

<vii> Any special capabilities or disci
plines needed for contract perform
ance. 

<viii> The type of contract to be 
awarded, suc:h as finn fixed price. cost 
reimbursement. or time and materials. 
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<lx> A list of contractors who have 
performed on this specific procure
ment durihg the previous 36 months.· 

ex> A statement that publlc sollclta
tlon for the specific procurement has 
not been issued for small business set 
aside. 

<xi> A statement that the procure
ment cannot reasonably be expected 
to be won by a disadvantaged concern 
under normal competition. 

<xii> The nomination of any particu
lar 8< a> concern designated for consid
eration, including a brief Justification, 
such as one of the following: 

<A> The requirement Is a result of an 
unsolicited proposal and the buying 
activity is unable to justify a sole
source a ward. 

<B> The S<a> concern through its 
own efforts, marketed the require
ment and caused It to be reserved for 
the 8< a> program. 

<C> The procuring agency has deter
mined that the recommended concern 
has unusual technical qualifications to 
perform. 

<5> Within ten working days of a 
commitment from a procuring activity 
Identifying a particular Sea> concern, 
SBA will determine whether a proper 
match exists, and will contract the 
procuring activity to arrange fol," initi
ation of contact negotiations. A letter 
accepting the commitment should nor
mally be sent to the procuring acttv1ty 
at this time. Should contract negotia
tions be successful and result in a pro
posed award to the Sea> concern, SBA 
will provide a Certification of SBA's 
Competency as a contract provision 
pursuant to § 124.302ec> of these regu
lations. Should SBA determine that a 
proper match does not exist, it will so 
advise the affected 8<a> concern, and 
may then select and nominate an al
ternative S<a> concern to the procur
ing activity which, in the opinion of . 
SBA. does match with the procure
ment, if any such concern exists. · 

<6> Should a procuring activity offer 
a contract to SBA as an open requir,e
ment, SBA will select and nominate in 
accordance with these regulations an 
Sea> concern which appears to be 
qualified, subject to the following ad
ditional procedures: 

<i> If the contract is a local buy item, 
the portfolio of Sea> concerns main-

13 CFR c;"· I (1-1-87 Edition) 

tatned by the SBA district office 
where all or most of the work is to be 
performed or the items dellvered wfn 
be examined initially for selection of a 
qualified sea> concern. If none are:. 
found to be qualified, the requirement 
may be considered for other S<a> con
cerns located within the appropriate 
SBA region, or the requirement may · 
be considered for Sea> concerns located 
in immediately adjacent regions. 

eU> If the procurement is a national 
buy item . .it shall be referred to SBA's 
Central Office. Central Office will al
locate national buy requirements to 
the regional offices on an equitable 
basis, and regional offices will allocate 
national buy requirements to the dis
tricts on an equitable basis. 

§ 124.302 8(a) Contracts and subcontracts. 

<a> GeneraL It Is the policy of SBA 
to enter into contracts with other gov
ernment agencies and subcontract the 
perlormance of such contract to con-

. cerns admitted to the section sea> pro
gram pursuant to section 8<a>< UeC> of 
the Small Business Act, at prices 
which will enable a company to per
form the contract and earn a reasona
ble profit. 

eb> Performance of work by the B<a> 
subcontractor. To assure the accom
plishment of the purposes of the pro
gram, each 8Ca> subcontractor shall be 
required to perform work equivalent 
to the following percentages of the 
total dollar amount of each subcon
tract, exclusive of material costs, with 
its own labor force: 

< 1 > Manufacturing-50 percent. 
<2> Construction: 
< i> General Construction-15 per

cent. 
. <it> Special Trades, Such as Electri

cal, Plumbing, Mechanical, etc.-25 
percent. 

<3> Professional Services-55 per
cent. 

<4>"Nonprofessional Services-75 per-
cent. , 
The 8<a> concern is required to include 
in its proposal to· perform a given con
tract a statement that it agrees to per
form the required percentage of the 
work with its own labor force. Refusal 
of the concern to provide such a state-
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ment will result in the contract not 
being awarded. 

cc> Certification of SBA 's competen
cy. < 1 > SBA will not certify as to its 
competency, as provided by section 
8<a><l><A> of the Small Business Act. 
·without first determining that the sec
tion 8<a> concern it intends to subcon
tract to is responsible to perform the 
contract in question. If SBA deter
mines that the concern lacks the capa
bilitY. competency, capacity, credit, in
tegrity, perseverance. and tenacity to 
perform on a specific· 8Ca> subcontract, 
the contract will not be awarded. In 
addition. SBA will also certify that an 
sea> concern is eligible under the 
Walsh-Healey Public Contracts Act. 41 
U.S.C. 35Ca> for each individual 8Ca> 
subcontract. An 8Ca> concern which 
has not submitted required financial 
statements to SBA will be deemed not 
responsible to receive 8< a> subcon-
tracts. "' 

<2> . SBA's determination not to 
award an 8<a> subcontractor a specific 
8Ca> subcontract because the concern 
lacks an element of responsibility, or is 
ineligible under the Walsh-Healey 
Public Contracts Act. does not consti
tute a denial of total section 8<a> pro
gram participation for the purposes of 
section 8<a><9> of the Small Business 
Act. 

(d) Contract administration. SBA 
may delegate its authority to adminis
ter section 8<a> subcontracts to the 
procuring agency or any. Federal 
agency designated by it. This is done 
through the use of special clauses in 
the contract between SBA and the 
procuring agency, or by letter, as ap
propriate. 

<e> Contract termination. < 1> A deci
sion to terminate a specific section 
8Ca> subcontract for default ts made by 
the procuring activity contracting offi. 
cer in cooperation with SBA. The con-· 
tracting officer will advise SBA in ad
vance of his/her intent to terminate 
for default the 8<a) subcontract. SBA 

· may provide. whatever program bene
fits as are reasonably available to the 
8Ca> concern in order to prevent termi
nation for default of the ·contract. The 
contracting officer will be made aware 
of this effort. If, despite the efforts of 
SBA, in the opinion of the procuring 
activity contracting officer grounds 

§ 124.401 

for termination continue to exist,'_ he/ 
she may terminate the 8<a> subcon
tract for default. 

<2) In cooperation with SBA. the 
procuring activity contracting officer 
may terminate a. section 8<a> subcon
tract for convenience at any time it ts 
determined in the best interest of-the 
government to do so. 

<f) Di3putes and appeals. < 1> SBA ts 
not subject to the Disputes Clause of a 
specific contract, and SBA is not a 
party to and does not appear at or par
ticipate in appeals brought under such 
a clause in its own behalf or on behalf 
of an 8<a> concern. 

<2> If a dispute between an 8<a> sub
contractor and the procuring activity 
contracting officer arises under the 
subcontract, it will be decided unilater
ally by the procuring activity contract
ing officer. The 8<a> subcontractor has 
the right to appeal the decision of the 
procuring activity contracting officer 
under the Contract Disputes Act of 
1978. 

§ 124.401 Advance payments. 

<a> GeneraL < 1 > Advance payments 
are disbursements of money made by 
SBA to a section 8< a> business concern 
prior to the completion of perform
ance of a specific section 8<a> subcon
tract. Advance payments are made for 
the purposes of assisting the section 
8Ca) business concern in meeting ft. 
nancial requirements pertinent to the 
performance of the subcontract. The 
gross amount of advance payments 
must be determined by SBA prior to 
commencement of performance of the 
contract. Any subsequent change in 
the gross amount of advance payments 
must be justified in writing by SBA as 
to amount and purpose. Advance pay
ments are to be awarded only after all 
other forms of financing have been 
considered by SBA and rejected as un
acceptable to support performance of 
the subcontract. Advance payments 
must be liquidated from proceeds de
rived from the performance of the spe
cific section 8<a> subcontract to which 
they pertain. However. this does not 
preclude repayment of such advance 
payments from other revenues of .the 
business. except from other advance 
payments and business development 
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expenses <as defined hereinafter in 
these regulations); provided such re
payment must occur according to the 
liquidation schedule established by 
the subcontract under which the ad
vance payments were made. The pro
ceeds derived from the performance of 
the specific section 8<a> subcontract 
must be deposited by the procuring 
agency in a special bank account es
tablished exclusively for the purpose 
of administering the advance pay
ments. These proceeds will be used to 
liquidate the advance payments. No 
withdrawals of such subcontract pro
ceeds from the special bank account 
may be made by the section 8<a> busi· 
ness concern which are inconsistent 
with the disbursement schedule estab· 
lished by the subcontract under which 
the advance payments were made. 

<2> Advance payments shall not be 
made to a section 8<a> business con
cern in any case in which the section 
S<a> business concern has assigned its 
rights to receive any payment under 
the specific section 8<a> subcontract to 
any person or entity, unless such as
signment shall be made to SBA or to a 
Federal agency in regard to the re
ceipt by the section 8<a> busineSs con
cern of a progress payment for any 
specific section 8<a> subcontract. 

< 3 > In no event shall the total 
amount of advance payments for a sec
tion 8<a> business concern exceed 90 
percent of the outstanding unpaid pro
ceeds of the section 8<a> subcontract 

, to which the advance payments relate. 
<4> SBA shall not charge interest on 

advance payments disbursed pursuant 
to these regulations. 

<b) Requirement.3. < 1) Advance pay- · 
ments may be approved for a. section 
S<a> business concern ·when all of the 
following_conditions are found by SBA 
to exist: 

. <1> A section 8<a> business concern 
·does not have adequate working cap
Ital to perform a specific section 8<8.> 
contract. 

< U > AdeQ\late and timely financing is 
not available on reasonable terms ·to 
provide necessary capital. 

<iii> The section 8<a> business con
cern has established or agrees to es
tablish and maintain financial records 
and controls which will provide for 
complete accountability and required 
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reporting of advance paY.ment funds. 
These records must be made available 
upon request for review and copying 
by SBA and other appropriate Federal 
officials. 

<iv> A company may receive an ad
vance payment on a section 8<a> sub
contract only in instances in which 
that company has no unliquidated ad
vance payments outstanding on an
other section 8<a> subcontract which 1s 
completed. terminated or in default. 
unless such unliquidated advance pay. 
ment is due only to the contracting 
agency's delay in making final pay. 
ment to the section 8<a> concern 
which has successfully completed the 
subcontract. 

<c> Procedure. To be eligible to re
ceive advance payments. a section 8<a> 
business concern m~st meet the condi
tions set forth above and must comply 
with the following procedure. 

< 1) A section 8<a> business concern 
desiring to receive an advance pay
ment in connection with any section 
8<a> subcontract shall: 

<1> Submit a written request for ad· 
vance payment to the appropriate 
SBA Regional Administrator or his 
designee. Such request must include 
detailed documentation requested by 
SBA as evidence to support the need 
for such funds and proof that working 
capital financing cannot be found 
upon terms acceptable pursuant to 
§ 124.40l<b><ii> above. from financing 
institutions. 

< U > The section 8< a> business concern 
must select a commercial bank which 
is a member of the . Federal Reserve 
System in which it must establish a 
special non-interest bearing bank ac
count for the deposit of payments 
made to it by the procuring ·agency 
p\usuant to the performance . of the 
subcontract<s>. This special account 
must be a. demand deposit account. 
The appropriate SBA Regional Ad
ministrator shall designate at least 
two SBA employees to serve as coun
tersignatories on the :;pecial bank ac
count. 

<A> Disbursements from the account 
will be made only upon the authorized 
signatures of the section 8<a> concern 
and one of the designated SBA em
ployees. 
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or services rendered pursuant to the 
subject secttori 8<a> subcontract shall 

·be paid into the special bank account 
by the procuring agency, and shall be 
applied by SBA first against the bal
ance of advance payments according 
to the liquidation schedule. Any 
amounts remaining in the special bank 
account may be disbursed to the sec
tion 8Ca> concern, provided. however, 
that the unpaid balance on the section 
8Ca> subcontract is sufficient to allow 
the 8<a> concern to comply with its ad
vance payment liquidation schedule. 

<e> Catt.cellation. < 1> SBA may deter
mine that advance payments should 
be cancelled under the following cir
cumstances: 

c D The terms and conditions of the 
advance payment agreement have not 
been adhered to by a section 8Ca> small 
business concern. 

<U> The section 8Ca> business con
cern's participation in the section B<a> 
program has ended by expiration of 
the Fixed Program Participation Term 
and any extension·. or has been sus
pended pursuant to § 124.113 of these 
regulations or has been tenninated by 
administrative action under section 
8<a><9> of the Small Business Act, 15 
U.S.C. 637<a><9>. 

< 2 > In the event of cancellation of 
advance payments to a section 8<a> 
business concern. all previous advance 
payments made to that section 8<a> 
business concern shall become due and 
payable to SBA prior to the receipt of 
final contract payment. 

0 124.402 Business development expense. 

<a> Purpose. Business Development. 
Expense <BDE> funds are made avail
able by SBA at the time of the execu
tion of a specific section 8<a> subcon
tract for the purpose of assisting a sec
tion 8Ca>. busin·ess concern with the· 
performance of that subcontract. The 
authority to ap~rove the uses and· 
amount of B.DE rests with the Admin
strater who has the power to delegate 
the authority. An award of BDE is jus
tified only if, prior to the execution of 
the related section B<a> subcontract. 
SBA conducts a complete analysis of 
the written request and determines 
that the proposed BDE will promote 
the long term development objectives 
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of the section B<a> concern as de
scribed in the business plan. 
· <b> At the discretion of SBA. BDE 
funds may be added to the section 8< a> 
subcontract price and may be used for 
the following purposes and in the fol-
lowing order of priority. · 

< 1 > Capital equipment. For the pur
chase of capital equipment which has 
been determined by SBA to be essen
tial to the section 8Ca> business con
cern's performance of a specific sec
tion 8Ca> subcontract at a fair market 
price and for which acquisition cannot 
reasonably be made by other financing 
means. 

<2> Other capital improvement&. To 
assist in the acquisition of other neces
sary production/technical assets or to 
subsidize the cost of other capital im
provements directly related to reduc
tion of production costs. or to increase 
productivity and/or production capac
ity in connection with a specific sec
tion 8Ca> subcontract. This category 
includes, but is not limited to, such 
items as quality control systems, in
ventory control systems, and other 
business systems. 

<3> Price differential. To make up 
the difference between Government's 
established fair market price and the 
price required by the section 8<a> con
tractor to provide the product or serv
ice in connection with a specific sec
tion B<a> subcontract.· This type of 
BDE should be granted to a firm only 
one time for any specific type of re
quirement and only if the analysis 
demonstrates that the firm will be 
able to produce the item/service com·
petitively in the future. . . 

<c) BDE shall not be provided to sat
isfy: 

< 1 > Price differentials for profession~ 
al and nonprofessional service firms: · 

<2> Any contingency arising subse~ 
quent to execution of the section 8Ca> 
subcontract for which the BDE is pro
posed: 

< 3 > Cost overruns: 
< 4 > Entertainment expenses: 
< 5 > The cost of capital equipment 

and other capital improvements when 
one of the following conditions exists: 

<i> Funds are available from outside 
sources to the concern, including SBA 
financing and the personal resources 
of the principal<s>; or 
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<ii> Adequate and timely financing 
from outside sources is available at a 
reasonable rate. 

car Costs of interest expenses to be 
borne by the section 8<a> concern. 

cd> Participatory BDE. Where ap
propriate and feasible, section 8<a> 
concerns will participate to the fullest 
extent possible in funding the acquisi· 
tton of assets acquired with BDE 
funds. 

<e> Requirements. To be eligible for 
business development expense funds. a 
section 8<a> business concern must 
submit a written request to the appro
priate SBA Regional Administrator or 
his designee. The request must include 
detailed documentation to support the 
need for funds, prot>f that adequate fi
nancing is not available at current 
market rates, and such additional in
formation as required by SBA to ade
quately consider the request . 

<f) When BDE, including participat
ing BDE. will be used to purchase cap
ital equipment. the section 8<a> con
cern shall comply with the following 
requirements. The section 8<a> con
cern shall: 

< 1> Execute and record a lien on the 
equipment in favor of SBA. ·sBA will 
remove the lien on the assets acquired 
with BDE funds upon successful com
pletion of the section 8<a> subcontract, 
except in the case of the firm which 
has outstanding obligations owed to 
SBA. Upon full repayment of such 
outstanding obligations, SBA shall re
lease the lien. 

<2> Execute a BDE agreement with 
SBA which among other things con
venants that: 

<D The concern will use the funds 
· exclusively for the purposes stated in 

the BDE approval: 
· OU The concern shall maintain 
records to substantiate the uses· for 
which BDE funds have been ·expend
ed; and 

<iii> In the· event of default on the 
contract to which the BDE relates. the 
section 8<a> concern sha.ll be liable for 
repayment of the full amount of the 
.BDE. . 

§ 124.403 Letter of credit. . 

<a> General policy. The letter of 
credit method of payment will be uti
lized under certain circumstances to 
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disburse advance payments to section. 
8<a> business concerns performing sub~ 
contracts under the section 8<a> pta
gram when SBA has made a decision 
approving the use of advance pay
ments pursuant to the requirements 
and conditions provided for in these 
regulations. 

<b> Eligibility requirements. SBA 
may disburse advance payments 
through the letter of credit method of· 
payment through the Federal Reserve 
Bank System to a section 8<a> business 
concern when all of the following con
ditions are found by SBA to exist: 

< 1 > SBA determines that the section 
8<a> business concern may be awarded 
more than one section S<a> subcon
tract during a period of at least one 
year. 

<2> The aggregate amount of letter 
of credit advance payment funds made 
to one section 8<a> business concern 
will exceed $120.000 annually. 

<3> The section 8<a> business concern 
has submitted a schedule of its pro
jected monthly advance requirements 
for section 8<a> subcontract disburse
ments, SBA has reviewed it, and SBA 
has found it to be reasonable. 

<4> The section 8<a> business concern 
has established or agrees to establish 
and maintain financial records and 
controls which will provide for com
plete accountability and required re
porting of program funds. These 
records must be made available upon 
request for review and audit by SBA 
and the General Accounting Office. 

<c> Procedures. The procedures for 
the utilization of the letter of credit 
method of payment shall be in accord 
with 48 CFR § 32.406. 

§ 124.501 Development assistance pro
gram. 

<a> ·GeneraL Section 7{J><l> of the 
.Small Business Act provides for finan· 
·cial assistance to public or private or
ganizations to p~y all or part of the 
cost of projects designed to provide 
tectmtcal or management assistance tO 
individuals or enterprises eligible for 
. assistance under sections 7 <a ><11 >. 
·7<J>UO>. and B<a> of the Small Busi- · 
ness Act. The AA/MSB-COD is re
sponsible for coordinating and formu
lating policies relating_ to the di.ssemi-
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§ 124.501 

nation of. this assistance to small busi
ness concerns eligible for assistance 
under sections 7<a><ll>. 7Cj)<lO> and 
8<a> of the Small Business Act. 

<b> Services. < 1> Section 7Cj><l-2> of 
the Small Business Act empowers the 
SBA to provide through public and 
private organizations the management 
and technical assistance enumerated 
below to those individuals or concerns 
who meet the eligibility criteria con
tained in section 7Ca)(l> and sea> of 
the Small Business Act. 

<2> The SBA shall give preference to 
projects which promote the owner
ship, participation in ownership, or 
management of small businesses 
owned by low-income individuals and 
small businesses eligible to participate 
in the section S<a> program. 

<3> This assistance may include any 
or all of the following: 

CD Planning and research, including 
feasibility studies and market re
search: 

<U> The identification and develop
ment of new business opportunities: 

< 111 > The furnishing of centralized 
services with regard to public services 
and Federal Government programs in
cluding programs authorized under 
sections 7<a>< 11>. 7Cj)UO> and B<a> of 
the Small Business Act: 

<iv> The establishment and strength
ening of business service agencies, in
cluding trade associations and coop
eratives: 

<v>~ The furnishing of business coun
seling, management training, and legal 
and other ·related services, with special 
emp~asis ~:m the development of man
agement training programs using the 
resources ·of the business community. 
including the development of manag·e
ment training oppo.rtunities in existing 
business, :and with emphasis in aU 
cases upon providing management 
training of sufficient scope and dura
tion to develop entrepreneurial and 
managerial self -sufficiency on the part 
of the individuals served. 

<4> Sections 7<J><3> and 7<J><9> of the 
Small Business Act authorize SBA to: 

< i > Encourage the placement of sub
contracts by businesses with small 
business concerns located tn areas of 
high concentration of unemployed or 
low-income individuals, with small 
businesses owned by low-income indi-

13 CFR Ch. ·1 (1-1-87 Edition) 

viduals, and with small businesses eu. 
gible to receive contracts pursuant to ~ 
section 8<a> of this Act. SBA may pro. 
vide incentives and assistance to such 
businesses that will aid in the training 
and upgrading of potential subcontra.c. 
tors or other small business concerns 
eligible for assistance under sections 
7<a>< 11 >. 7Cj). and 8<a> of the Small 
Business Act. and 

<ii> Coordinate and cooperate with 
the heads of other Federal depart
ments and agencies. to insure that 
contracts, subcontracts. and deposita 
made by the Federal Government or 
with programs aided with Federal 
funds are placed in such a way as to 
further the purposes of sections 
7<a><ll>. 7<J>. and 8<a> of the Small 
Business Act. 

<c> Eligibility. < 1> Eligibility for the 
assistance enumerated under 
§ 124.50l<b> above shall include, but 
not be limited to: 

<1> Businesses which qualify as small 
within the meaning of size standards 
prescribed in 13 CFR Part 121, and 
which are located in urban or rural 
areas with a high proportion of unem
ployed or low-income individuals. or 
which are owned by such low-income 
individuals; and 

< ii > Businesses eligible to receive con
tracts pursuant to section 8<a> of the 
Small Business Act. 

<d> Delivery of services. <1> The fl. 
na.ncial assistance authorized for 
projects under paragraph <b> of this 
section includes a.Ssi.Stance advanced 
:by grant. cooperative agreement, or 

·.contract. 
<2> To the extent feasible, services 

.available under paragraph <b> of this 
section shall be provided ln a location 
·which is easily· accesSible to the indi
viduals and small business concerns 
served. .. 

·c e > Coordination and cooperation 
with other government agencies. <1> 
The AA/MSB-COD may utilize the re
sources of other agencies and depart
ments whenever practicable which can 
directly or indirectly support or aug
ment the purposes of sections 7<a>< 11 >. 
7<J> and S<a> of the Small Business 
Act. 

<2> The AA/MSB-COD shall enter 
into agreements with Federal agencies 
and departments to further effective 
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~13 CFR Ch. I (1-1-87 Edition) 

ls. aDd With small businesses elt. 
· to receive contracts pursuant to 
n 8<a> of this Act. SBA may Pro. 
ncentives and assistance to such 
esses that will aid in the training 
pgrading of potential subcontrac. 
>r other small business concerns 
le for assistance under sections 

t 1 >. 7<J>. and 8<a> of the Smau 
.ess Act. and 
Coordinate and cooperate With 
leads of other Federal depan. 

and agencies, to insure that 
acts. subcontracts, and depOSits 

by the Federal Government or 
programs aided with Federal 
are placed in such a way .as to 

~r the purposes of sections 
1>. 7<J>. and 8<a> of the Small 

Act. 
bility. <1 > Eligibility for the 

enumerated under 
<b> above shall include but 

~ limited to: • 
lusinesses Which QUalify as small 
1 the meaning of size standards 
·ibed in 13 CFR Part 121. and 
. are located in urban or rural 
with a high proportion of unem
j or low-income individuals. or 

·. are owned by such low-income 
jua.ls; and 
3usinesses eligible to receive con
pursuant to section 8<a> of the 
Business Act. 
Delivery of services. <1 > The fl. 
l.l assistance authorized for 
·ts under paragraph <b> of this 
n includes assistance advanced 
·ant, cooperative agreement. or 
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To the extent feasible. ~ervices 
ble under paragraph <b> of this 
n shall be provided in a location 

. . is easily accessible to the. indi
·s and small business concerns 
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Coordination and cooperation 
other government agencies. < 1 > 
.A/MSB-COD may utilize the re
~s of other agencies and depart-

whenever practicable which can 
ly or indirectly support or aug
the purposes of sections 7Ca)(ll), 

8<a> of the Small Business 

AA/MSB-COD shall enter 
greements with Federal agencies 
epartments to further effective 

small Business Administration 

sections 7<a>< 11 >. 7<J> and 8<a> of the 
501au Business Act. 

<3> The AA/MSB-COD shall encour
age the placement of deposits inade by 
the Federal Government, or by pro
grams aided with Federal funds, in 
such a way as to further the purposes 
of section 7<al<11>. 7<J> and 8<a> of the 
Slllall Business Act. 

§ JU.502 Small Business and Capital 
Ownership Development program. 

<a> GeneraL Section 7<J)<l0> of the 
small Business Act establishes a Small 
Business and Capital Ownership De
velopment program which shall pro
vide additional assjstance exclusively 
for small business concerns eligible to 
receive contracts pursuant to section 
S<a> of the Small Business Act. The 
management of the Capital Ownership 
Development program is vested in the 
AA/MSB-COD who is responsible for 
the oversight of the program and ac
tivities set forth in this part of these 
regulations. The development assist
ance described below shall be provided 
exclusively to those small business 
concerns eligible to receive contracts 
pursuant to section 8<a> of t·he Small 
Business Act. Such small business con
cerns shall be participants in the 
Small Business Capital Ownership De~ "" 
velopment program. This program 
shall: · ·-

( 1 > Assist shall business concerns 
participating in the program to devel
op comprehensive business plans with 
specific business targets, objects, and 
goals: 

<2> Provide for such oth~r nonfinan
cial services ~. deemed necessary for 
the establishment, preservation. and 
growth of small ·business c9ncen1s par
ticipating in the prograrit. incJuding 
but not limited to: 

<0 Loan packaging, . 
< U> Financial counseling.: 
<Ill> Accounting and bookkeep·ing as-

sistance, · 
<iv> Marketing assistance, and' 
<v> Management asssistance: 
< 3 > Assist small business concerns 

Participating in the program to obtain 
equity and debt financing; 

<4> Establish regular performance 
monitoring and reporting systems for 
small business concerns participating 

§ 124.503 

in the program to assure compliance 
with their business plans; 

< 5 > Analyze and report the causes of 
success and failure of small business 
concerns participating in the program: 
and · 

< 6 > Provide assistance necessary to 
help small business concerns partici .. 
pating in the program to procure 
surety bonds. Such assistance shall in
clude, but not be limited to: 

<i> The preparation of surety bond 
participation forms: 

<ii) Special management and techni
cal assistance designed to meet the 
specific needs of small business con
cerns participating in the program and 
which have received or are applying to 
receive a surety bond, and 

<til) Preparation of all forms neces
sary to receive a surety bond guaran
tee form the SBA pursuant to Title 
IV, Part B of the Small Business In
vestment Act of 1958. 

§ 12&.503 Compliance with the Paperwork 
~!(eduction Act of 1980. 

<a> In compliance with the Paper
work Reduction Act of 1980 <Title 44, 
U .S.C., Chapter 35 > and its implement
ing regulations. the recordkeeping or 
reporting requirements and forms ap
pearing in the following sections of 
this part have been approved by the 
Office of Management and Budget 
<OMB> under number 3245-0015: 
u 124.105<b), 124.106<b>. 124.106(b)(l) 
124.106(b)(2). 124.106(b)(3), 124.202. 
124.204. 124.205, 124.403(b)(4), 
124.502<a><l> and 124.502Ca)(6). 

< b > The recordkeeping or reporting 
requirements and forms appearing in 
the following sections of this final rule 
have also been approved by OMB: 

I .124.103<c> [OMB Approval No. 3245-01-151: 
· 1 124.103<e> lOMB Approval No~ 3245-01451: 

1124.111<c> lOMB Approval No. 3245-01411; 
1 124.112<a><'l> lOMB Approval No. 3245-

. 0205]; 1 124.112<a><l'l> [OMB Approval No. 
3245-01461: l 124.205 lOMB Approval No. 
3245-00151: 1 124.206 [O~B Approval No. : 
3245-01431: II 124.401<C)(l){l). : 
124.40l<c><l><Ul> and 124.403<b><3> lOMB 
Approval No. 3245-01481: I 124.402<e> lOMB 
Approval No. 3245-01491: and 
§I 124.112<a><6> 124.205 <financial state· 
ments> and 124.S02<a><4> lOMB Approval 
No. 3245-01511 
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the present role ·addresses achievement : · · 
of the goal as it pertains to SDB. '·. · .. ·::: :~ ....... ; 

f 95.207 (RIC Rule 7) On what c:baftftets . . , (DF ARS) to implement section 1207 of 
rna~ I operate'l . . . . · · . . .. : · , · . ·. : .· -·:: the·National Defense Authorization Act 

}Your R/C station may. traDsmit .. !.:.for Fiscal Year1987 (Pub.L 99-861). ·· · 
on the following channels . . . . . . .. · entitled ~·Contract Goal for Minorities." 

trec1ueJnei~es): · , · . . .·; ~- ~ . · · .. ' ."... : · The statute permitS DoD to enter .. into . 

· -.:· concerns: other aspects of Section 1201 ... · ·: 
will be addressed in subsequent ' : · · -~:·<··· · 

: issuances. . .. :- ·· · :: .- ;~.;;' 
(1) The following channels may be.· ... · . : con\facta using less thaD full and open 

·-used to operate any kind of device {any ·: comJ:~titive procedures, when practical 
object-or apparatus. except an R/C · ·and necessary tolacllitateachievement : 
transmitter). including a model aircraft of a goal or awarding 5 percent of . : ' 
device (any small imitation of an · · · · contract dollan to small disadvantaged 

.J!ircraft) or a mode,Lsurface craft device- business (SOB) concerns during FY 1987. 
{tiny small imitation -of a boat. car or · . 1988 and 1989, provided the contract. 
vehicle for. carrying people or objects. · price does not exceed fair market cost 
except aircraft): 26.995, 21.045, 27.095,· by more than 10 percent. The interim · 
27.145. 27.195 and 27.255 MHz. rule implements the statute by requiring 

(2) The following channels may only that contracting officers set aside 
be used to operate a model aircraft ··acquisitions. other than small purchases 
device: 12.01. 72.03. 72.05, 72.r11, 72.o9, ··conducted under procedures of Federal 
72.11, 72.13. 72.15, 72.17, 72.19, 12.21. :.Acquisition Regulation (FAR) Part 13.. 
72.23. 72..2S.. 7Z..27, 72..29, 72.31, 72.33, for exclusive competition among SOB 
72.35, 72.37. 72.39, 7%.41, 12;43. 72..45, concerns, whenever the contracting 
72.47. 72.49. 72.51, 72.53, n.ss. 7Z..57. officer determines that off era can be 
72.59, 72.61. 72.63. 72.65.12.87. 72.69, anticipated from two or more SDB 
72.71, 72.73,72.75. 72:17, 72.7'9. 7%.81, concerns and that the contract award 
72.83, 72.85, 72.87. 72.89. 7Z.91, 79.93. price will not exceed fair market price 
72.95, 72.frl and 72.99 MHz. by more than 10 percenL 

(3) The following channels may only DATES: Effective 'bate; June 1, 1961 · 
be used to operate a model surface· craft (effective for all solicitations issued on 
devices: 75.41. 75.43. 75.45, 7&41. 75.49, or after June 1,1987). : . 
75.51, 75.53, 75.55.. 75.57, 75.59, 75.61, Comment Date: CommeJnts concerning 
75.63, 75.65, 75.67. 75.69. 75.71, 75.73.. the interim rule must be received on or 
75.75, 75.77, 75.79, 75..81, 75.83. 75.85.. before Augusl3.1987, to be considered 
75.87, 75.89. 75.91, 75.93.. 75.95. 75.97 and in formulating a fmal rule. Please cite 
75.99 MHz. DAR Case 67-33 in all conespondence 

(4) Channels 72.16. 72..32. and 72.96 related to these subjects. . . ; 
m~y also be ':'sed to operate a . .. ADDRESS: Interested parties should 

a1rcraft deVlce or a model surface submit written comments to: Defense 
craft device until December 20.1987. Acquisition Regulatory Couiicil. ATI'N: 

(5) Channels 72.08. 72.24. 72.40and Mr. Charles W. Uoyd. Executive 
75.64 MH~ may also _be use? to operate Secretary. QDASD (P} DARS. c/o OASD 
a model a1rcraft devtce until December (P&L) (M&RS). Room 3C841. The .... 
20,1987. · Pentagon, Washington. DC 20301-3062. 

* * 
(e) (Reserved.) 

* • • 
[FR Doc. 87-9784 Filed 5-1-87; 8:45 ~m} 
BIWNG CODE 1712-01-111 

~~~~~========~== 

FOR FURTHER INFORMAnoN CONTACT: · 
Mr. Charles W. Uoyd, Executive 
Secretary, DAR Council. (202) 697-7266.. · 
·SUPPLEMENTARY INFORMATION: 

. ·'A. Background 

· . As summarized above. section 
DEPARTMENT OF DEFENSE ·•· ... 1207(a). Pub. L.99-661 established-an 

.. .. objective that 5 percent of total 
48 CFR Parts 204, 205, 206, 219 and . combined DoD obligations (i.e.. . 
252 ,. ·procurement; research. -development. 
Department of Defense Federal · test and evaluation: construction: and. 

operation and maintenant:e) for 
A~quisition Regulation SUpplement;· contracts and subcontracts awarded· 
Implementation of Section 1207 ot · during FY 1987 through FY 1989~ be 
Pub. L ~61; Set-Asides for Small ent'ered into with (1) small .. 
~isadvantaged Business Concerns disadvantased business (SDB).concema. 
AGENCY: Department of Defense'(DoD). (2) historically.-Black colleges and 
ACTION: Interim rule and request·for ·universities. and (3) minority ·-
comment. · · · · ·· · · · :·institutions. To facilitate attainment of 

that goaL Congres& permitted DoD. in 
SUMMARY: The Defense Acquisition· 
Regulatory (DAR) Council ~vitea public 
comment concerning an interim rule 
amending the Defense Federal . . . 
Acquisition Regulation Supplement · · 

. · .Section 1207( e) to use leas then full and 
open competitive procedures in 
awarding contracts. proYided contract 

. . prices do not exceed fair market price 
·by more than 10 percent. The· scope of · 

.-The interim ruie establishes a "role or··':."~:· 
·two" regarding set-asides for SDB _-.. ~ ~--~ 
concerns, which is similar in approac~ · 
to long-standing criteria used to :-. '-_.-.1_.;) 

determine whether acquisitions should . . · 
be set aside for amall.busineseea as a :· .-~~~ . ~~S:~~=~:;·d'~==~8tbat _::;~~:~~; .. 
competition can be' expected to result . '~•~ ·· 
between two or more SDB eoncemS: and 
that there is a reasonable expectation . '":.-~: · 
that the award price will not exceed fair-· '-' 
market pric~ by more ~an.10 percen~ ;-~:,.;~ · 
the contracting officer 1s dll'ected to . · ... 
reserve the acquisition for exclusive ··· .···~ · . 
competition among such SDB firma. 11te ·::~ .. 
rule provides guidance concerning ·~-- ~:-~·;':~: 
Commerce Business Da11y notices to -:·:.··· 
bidders concerning the SDB set-aside · .... ·.-~ 
reservation, as well as a "sources ·. · '~'~."··~ 

. sought" announcement to ensure that · · ··= ·,·!~ 
comp~tition is enhanced while also .. : :;:-~-~ 
ensunng that non-SDB concerns are not ~ .. , 
misled in incurring bid or proposal costs. ., 
However, should .effective competition . . . . · .. ~ 
not materialize or pricing exceed the 10'; 

4 
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percent factor. guidance is provided to.:·-.· :~l . 
the contracting officer concerning ·t: .:;..1::; 
withdrawal of the set4 aside. ,·,·::·~" .~ .. , 

In order to ensure that small . ··~:-:.:.:n 
businesses as a class are not peJnalized ' . ) r ~ • 

by the new SDB set-aside procedure. it,· ... :.-·.-.. 
was decided not to apply SOB ael-aaidea ~· 
to small purchases conducted under .: ·~ .: :-: 
FAR Part 13 procedures. upon which . ,_ 
heavy reliance is placed in ensuring that 
small businesses as a class receive a 
fair proportion of DaD contract dollars. . 
This approach should tend to reduce .. -~ .... 
impact upon non-SDB small businesses ·· . · . ·~ · 
resulting from th~_.:gew procedure. while 
facilitating attaihment or the goal ... :'~;.:::. 
established by Congress. ·~·~-·--:--:f.r:-~ 

. B. Regulatory Flexibility Act • -... -.~-:. -.. ·~· . 

- . The ~terlm nne may h~ve'signin~ant'·:· ... ~·: .. 
economic impact upon a substantial . . . 
number of small businesses. within the 

. meaning o£ the Regulatory Flexibility 
Act of 19~ 5 U.S.C. 601 et seq .. and an . , ·. 
Initial Regulatory Flexibility Analysis ia: 
deemed necessary. However. aa another 
proposed rule will be issued shortly, · ·:· 

.. affecting. the same topic. th~ DoD has 
determined that it is neces$ary to delay 
preparation of that analysis. under 
authority· of 5 U.S.C. 608, in order that 
the cumulative .impact of both rules · --=~· ·: 
might be considered. The initial analysis 
will be provided to the· Chief Counsel for 
Advocacy, U.S. Small Business 
Administration, at the time of · 
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the present rule ·addresses achievement 7 • • 
of the goal as it pertains to SDB. : .. · .. ·,: ':-:_ .... ,~ 

§ 95.207 (RIC Rule 7) On what~ls . . , (DFARS) to implement section 1201 of 
ma~ I operate? . . . . · · . . .. .: · · · . ·. : .· -·.: the·National Defense Authorization Act 

(a}Your R/C station may. ~t . , l.:. for Fiscal Year 1987 (Pub.. L 99-Ml). .. : 
on the following channels .. _,. . , .. ·: entitled ~·Contract:Goal for Mino~tiea.'~ 

· -.:· concerns; other aspects.of Section t2Q7 ... · · = 

will be addressed in subsequent · : · · -~ .. ·<··· · 
: issuances. · .. · ..... · ,. ·· · · 1 •~·~' requencies }: · , . . .. · . .. ...... : The statute permits DaD to enter into. 

{1) The following channels may be .... '• : contracts using less than full and open 
·-used to operate any kind of device (an·y .. comJ:~titive procedures, when practical 

object-or apparatus. except an R./C · · ·.and· necessary tolacilitateacbievement : 
transmitter), induding a model aircraft of a goal of awarding 5 percent of . : . 
device (any small imitation of an ·. · · · contract dollars to small disadvantaged 

. J!ircraft) or a modetsurface craft device business (SOB) concerns during FY 1987. 
(-tiny small imitation 1>f a boat. car or : .. 1988 and 1989, provided the contract 
vehicle for. carrying people or objects, · price does not exceed fair market cost 
except aircraft): 26.995, 27.045, %7.095, by more than 10 percent. The interim • 
27.145.27.195 and 27.255 MHz. rule implements the statute by requiring 

(2) The following channels may only that contracting officers set aside 
be used to operate a model aircraft ··acquisitions. other than amall purchase& 
device: 72.01, ?2.03. ?2.05, ?2J11, 72.09. ··conducted under procedures of Federal 
72.11, 72.13. 72.15, 72.17, 72.19, 72.21. :.Acquisition Regulation (FAR) Part 13. 
72.23. 72..25. 72.2.7, 72.29, 72.31, ?2.33, for exclusive competition among SOB 
72.35, 72.37. 72.39. 7Z.41. 72.43. 72.45. concerns, whenever the contracting 
72.4?. 71.49, 72.51, 12..53. 72.55. 12.57. officer determines that offers can be 
72.59. 72.61. 72.63. 72..65. 72.67. 72.69, anticipated from two or more SDB 
72.71, 72.73. 72.75. "1'2..11, 72.79. 12..81, concerns and that the contract award 
72.83, 72.85, 72.87. 72.89. 72.91, 79.93.. prlce will not exceed fair market price 
72.95, 72.!11 and ?2..99 MHz. by more than 10 percent.. 

(3) The following channels may only DATES: Effective Date; june 1. 1987 · 
be used to operate a model surface craft (effective for all solicitations issued on 
devices: 75.41, 75.43. 75.45, 75;.47. 75.49. or after June 1.1987). . 
75.51, 75.53. 75.55. 75.57. 75.59, 75.61, Comment Date: Comments concernins 
75.63, 75.65, 75.67, 75.69. 75.71. 75.73. the interim rule must be received on or 
75.75, 75.77, 75.79. 75.81, 75.83. 75.85.. before August 3,1987, to be considered 
75.87, 75.89. 75.91. 75.93. 75.95. 75.97 and in formulating a fmal rule. Please cite 
75.99 MHz. DAR Case 67-33 in all correspondence 

(4) Channels 72.16, 72..32 and 72..96 related to these subjecta. . . .... · 
m~y also be ';~sed to operate a . ADDRESS: Interested parties should 

odelBlrcraft devtce or a model surface submit written comments to: Defense 
craft device until December 20.1987. . Acquisition Regulatory Council. ATfN: 

(5) Channels 72.08. 72.24, 72.40and Mr. Charles W. Uoyd, Executive 
75.64 MH~ may also .be use? to operate Secretary. ODASD (P} DARS. c/o OASD 
a model a1rcraft dev1ce until December (P&L) [M&RS). Room 3C841, The 
20,1987. · Pentagon, Washington. DC 20301-3062.. 

* 
(e) (Reserved.) 

* • • 
[FR Doc. 87-9784 Filed 5-1-87; 8;45 am} 

FOR FURTHER INFORMAnoN CONTACT: · 
Mr. Charles W. Uoyd, Executive 
Secretary, DAR Council, (202} 697-7266.. 
·SUPPLEMENTARY INFORMATION: 

-The interim rule establishes a "rule or·~";: 
·two" regarding set-asides for SOB ~·:.: ~--~ 
concerns, which is similar in approac~ .. 
to long-standing criteria used to :-. ' __ ,.·1 .. ;) 

determine whether acquisitions should .. - . 
be set aside for small businesees as a ··- .·~~~ 

. ~S::::a~=~:; -;~==~·that -::;~::~~' 
competition can be. expected to result . ::..•~ 
between two or more SDB ConcernS: and .· 
that there is a reasonable expectati~ . ~--~': 
that the award price will not exceed.fai,r · iC 

market price by more th_an 10 percen~ ~·~~;~ · 
the contracting officer is directed to . · .. 
reserve the acquisition for exclusive · · .'' ~ · · . 
competition among such SDB finna. 11!e --.. ·~ 
rule provides guidance concerning ·~·- ~:-~;':::. 
Commerce Business Da11y notices to --·:·· 
bidders concerning the SOB set-aside · ••; _·:·:: 
reservation, as well as a "sources ·. · ;~;~_~q 

. sought" announcement to ensure that · · ~~.-·:!3 
competition is enhanced while al~o .. : -~ ~;-~ 
ensuring that non-SDB concerns are not' ~ ... 
misled in incurring bid or proposal casts. .. 
However, should -effective competition . . . , · .. ~ 
not materialize or pricing exceed the to'· · ·
percent factor. guidance is provided to.'· •. · : • ..1 . 
the contracting officer concerning ·l: .:k,::; 
withdrawal of the set-aside. ,·,·::·:" ·~- .-

In order to ensure that small . ··~:-:.-~:n 
businesses as a class are not penalized , . :· , . .:. 
by the new SOB set-aside procedure. it, . .'.: __ .. \ 
was decided not to apply SOB set-asides ~· 
to smali purchases conducted under .: & .: ~ 
FAR Part 13 procedures. upon which . .~ 
heavy reliance is placed in ensuring that 
small businesses as a class receive a 
fair proportion of DoD contract dollars. . 
This approach should tend to reduce .. -~- ... _ 
impact upon non-SOB small businesses ... · . ·~ · 
resulting from th~ .new procedure, while . 

~=============~ ·.~A. Background facilitating attamrnent' of the goal . · · -r~;...::. 
·. As summarized above~ section established by Congress. -=-;.~·-:-~/:/-~ 

BIWNG CODE 1712-01-M 

·~ 
·, ~ 

c .. 

·:t' 

... l207(a), Pub. L..99-661 established an _B. Regulatory Flexibility Act .. -.. ~.:.-_.:~· · · · .. .:--_ 
objective that 5 percent of total , - · ... ; ... 

DEPARTMENT OF DEFENSE 

48 CFR Parts 204, 205, 206, 219 and 
252 

· combined DoD obligations (i.e.. · . The ~terim ~e may have· significant 
·. ,. ·procurement; research. -development. economic· impact upon a substantial 

· test and evaluation: construction:· and, number of small businesses. within the 
Department of Defense Federal 
A~quisition Regulation Supplement;. 
Implementation of Section 1207 of 
Pub. L ~61; Set-Asides for Small 
~isadvantaged Business ~ncems 

AGENCY: Department of Defense' (DoD). 
ACTION: lnterim rule and request·for 
comment.· · , · .. 

SUMMARY! The Defense Acquisition
Regulatory (DAR) Council ~vitea public 
comment concerning an interim rule 
amending the Defense Federal . . . 
Acquisition Regulation Supplement · · 

operation and maintenan~e) for ·meaning of the Regulatory Flexibility 
contracts and subcontracts awarded· Act of 1980. 5 U.S.C. 601 et seq .. and an . , ·. 

· during FY 1987 through FY 1989. be Initial Regulatory Flf!:Xibility Analysis ia: 
ent'ered into with (1)small deemed necessary. However, aa another .. 
disadvantaged business (SDB).concema. proposed rule will be issued shortly, ·.· 
(2) historically.-Black colleges and . . . . .. affecting the same topic. the DoD baa 

. universities, and (3) minority.- determined that it is neces$ary to delay 
· :·institutions. To facilitate attainment of preparation of that analysis. under 

that goal Congres& permitted DoD. in authority-of 5 U.S.C. 608. in order that 
. ·.Section 1207( e) to us.e leaS then full and . the cumulative .impact of both rules · . .= ... # ·-· 

open competitive procedures in might be considered. The initial analysis 
awarding contracts, provided contract will be provided to the·Chief Counsel for 
prices do not exceed fair market price Advocacy, U.S. Small Business 

·by more than 10 percent-The scope of - Administration, at the time of · 
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publication of the referenced proposed 
rule. Comments are invited. ~ 

Comments from small entities . 
. concerning OF ARS Subpart 219.8 ~ill 

also be considered in accordance with 
Section 610 of the Act. Such comments · 
must be submitted separately and cite . 
DAR Case 87-81~0 in correspondence. 

(iv) Enter Code 4 if the award was 
totally set-aside for small disadvantaged 
businesses ·pursuant to 219.502-72. 

. (v) Enter Code 5, if the award· was 
made to a small disadvantaged business 
pursuant to 19.7001 an award was made 
based on the.application of a price 
differential. U award was made to a 

- C. Paperwork Reduction Act 
-· Th~ interim rule does ·not ·impose 

.. small disadvantaged business concern 
. · .. without the application of a price · 

- information collection requirements 
within the meaning of the Paperwork . 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq., and OMB approval of the interim 
rule· is not required· p·ursuant to 5 CFR 
Part 1320 et seq. · 

D. Dete~alion to lssue.iui-lnt~rim 
Regulation 

. . . . 
In order to achieve the 5 percent goal 

established by Congress during FY 1987, 
DoD has determined pursuant to Pub. L. 
99-577 that compelling reasons exist to 
publish interim OF ARS changes without 
prior public comment. inasmuch as 
present procurement procedures have 
been determined inadequate to attain.· 
the prescribed goal. Comments received 
in response to this Notice will be 
evaluated and incorporated in futUre 
revisions to this rule. . . . '! .. 

Ust of Subjects in 48 CFR Parts 204, 205, 
206, 219 and 252 

· Government procurement 
Charles W. Lloyd, 
Executive Secretary, Defense Acquisition 
Regula_tory Council. 
·. Therefore, 48 CFR Parts 204. 205, 206, 

219 and 252 are amended as follows: 
1. The authority citation for 48 CFR 

Parts 204, 205, 206, 219 and 252 continues 
to read as follows: 

Authority: 5 U.S.C. 301, 10 U.S.C. 2202, DoD 
Directive 5000.35, and DoD FAR Supplement 
201.301. 

PART 204-ADMINISTRATIVE 
MATTERS 

2. Section 204.671-5 'is amended by· 
adding at the end .of the introductory 
text and before "Code A" in paragraph 
( d)(9) the sentence "Small 
Disadvantaged Business set-asides will 
use Code K-Set-aside.".: by changing the 
period at the end of paragraph (e)(3)(iii) 
to a comma and adding the words 
.. unless the action is reportable. under 
code 4 or 5 below."; by adding 
paragraphs (iv) and (v) to paragraph· 
(e)(3): and by revising paragraph (f), to 
read as follows: · 

. . 

· differential {i.e., the small 
.·disadvantaged business was -the low 
offeror without the differential). enter 
Code 3. .. 
• *: ·: .... . .• • 

(f) Part E. DDForm 350. Data . 
elements.E2-E4 shown below are to be 
reported in accordance with the 

. appropriate departmental or OSO 
instructions. . · 

(1)/tem E1, Ethnic Group. U the 
award was made to a small 
disadvantaged business firm and the 

· contractor submitted the certification 
required by 252.219-7005, enter the code 

. below which corresponds to the ethnic 
group of the contractor. 

(i) Enter Code·A if the contractor 
categorizes the fmn as being owned by 
Asian-Indian· Americans. 
. (ii) Enter Code ·B if the contractor 
categorizes the· finn as being owned by 
Asian-Pacific Americans. · . . .. 

·(iii) Enter Code·C 'if the coritr~ctor 
categorizes the firm as being owned by 
Black Americans. 

(iv) Enter Code D if the contractor 
categorizes the fmn as being owned by 
Hispanic Americans. · 

(v) Enter Code E if the contractor 
categorizes the firm as being owned by 
Native Americans. 

(vi) Enter Code F if the contractor 
categorizes the fmn as being owned by 
other minority group Americans. · 

(2) Reserved for OSO. 
{3) Reserved for OSO. 
(4) Reserved for OSO. 

.. . . 
PART 205-PUBLICIZING CONTRACT. 
ACTIONS 

3. Section 205.202 is amended by 
adding paragraph (a)(4)(S-70) to read as 
follows: : 

205.202 Exceptions. 
(a)(4)(8-70) The exception at FAR 

5.202(a)(4) may not be used for contract 
actions u,nder 206.203-70.·(See 205.207(d) 
(S-72) and (S-73).) 
*· . . • • .. 

4. Section 205.207 is amended by 
adding paragraphs (d) (S-72) and (d) (S-

(d) (S-;.72) When the proposed · 
acquisition provides for a total small 
disadvantaged business (SOB) set=aside 
under 206.203.(S-72), state: '"The 
proposed contract listed here is a 100 
percent small disadvantaged business 
set-aside. Offers from concerns other 
than small disadvantaged businesjl 
concerns are not solicited." ··· 

(d) (S-73) When the proposed 
acquisition is .being considered for 
possible total small disadvantaged:
business set-aside under 206.203 (S-70), 

.. state: ''"The proposed contract liated here · 
is.being considered for 100 percent set- . 
aside for small disadvantaged businesa 
(SOB) concerns. Interested SOB 
concerns should. as early as possible 
but n9! later than 15 days-of this notice,. 
indiciite interest in the acquisition by 
providing to the contracting office above 
evidence of capability to perform and a · 
positive statement of eligibility as a 
small socially and economically 
disadvantaged business concern. If 
adequate interest is not received from 
SOB concerns, the solicitation will be 
issued as· (enter basis for 
continuing the acquisition, e.g. 100% 
small business set-aside; unrestricted,· 
100% small business set-aside with 
.evaluation preference for SDB concerns, 
.etc.) without further notice. Therefore, 
. replies to this notice· are requested from 
~---- (enter all types business to 
be solicited in the event a SOB set-aside· 
is not made: e.g., all small business 
concerns, all business concerns, etc.) as 

. well as from SOB concerns." 

PART2~0MPEnTION 
REQUIREMENTS 

5. A new Subpart 206.2. consisting of· 
sections 206.203 and 206.203-70, is . 
added to read as follows: 

Subpart 206.2-Full and Open 
· Competition After Exclusion of 
Sources · 

206.203 Set-aside for small business and 
labor aurplus area concerns. 

206_203..;70 'Set-aslciea for small 
· dlsadvantaged·bualneaa concerns.· 

(a) To fulfill the objective of section 
1207 of Pub. L. 99-661, contracting 
officers may, for Fiscal Years 1987,1988, 
and 1989, set-aside solicitat.ions to allow, 
only small disadvantaged business · 

. 204.671.5 InstructiOnS for completion of : 
DDForm350. 

73) to read as follows: : · · 

·concerns as defmed at 219.001 to 
compete under the procedures in 
Subpar.t 219.5. No separate justification 
or determination and findings is · · 
required under this Part to set-aside a 
contract action for small disadvantaged 
business. 

(e)* 
(3) • 

*. . 205.207 Preparation and transmittal of 
synopses. 

* * * 
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specific detailed evidence supporting 
the protestant's claim. 

(2) In order to apply to tbe:acquisition 
in question. such protest must be filed 
with and received by the 'Contracting 

_ officer prior to the close of business on 
the fifth business day after the bid 
opening date for sealed bids. In 

_negotiated acq~isitions, the contracting 
officer shall notify the apparently 

-: unsuecessful offerors of the apparently 
successful SOB offeror(s) in accordance· 
with FAR 15.1001 and establish a · 
deadline date by which any protest on 
the instant acquisition must be received. 

(3) To be considered timely, a protest 
must be delivered to the contracting . 
officer by hand or telegram within the 
period allotted or by letter post marked 
within the period. A protest shall als() be 
considered timely if made orally to the 
contracting officer within the period· 
allotted, and if the contracting officer 
thereafter receives n_ confinning letter 
postmarked no later than one day after 
the date of such telephone protest. 

[4fUpon receipt of a prote.st of 
disadvantaged business status. the 
contracting officer shall forward the 
protest to the Small Business 
Administration (SBA) District Office for 
the geographical area where the 
principal office of the SOB concern in 
question is located. In the event of a 
protest which is not timely, the 
contracting officer shall· notify the 
protestor that its protest cannot be 
considered on the instant acquisition but 
has been referred to SBA for · 
consideriation in any future acquisition: 
however, the contracting officer may 
question the SOB status of an 
apparently successful offeror at any 
time. A contracting officer's protest is 
always timely whether filed before or 
after award. 

(5) The SBA. will dete~e· the 
·- · disadvantaged business status of the 

questioned offeror and notify the 
· contracting ·officer and the offeror of its 
determination. Award will be made on 
the basis of that determination. This 
detennination is final. 

· (6) If the SBA detennination is not 
received by the contracting officer 
within 10 working days after SBA's 
receipt of the protest. it shall be 

. presumed that the questioned offeror is . 
· a SBD concel'IL This presumption will . 
nf)t be used as a basis for award without 
first ascertaining when a determination · 
can be expe,cted from SBA. and where 
practicable, waiting for such · 
determination. unless further delay in 
award would be disadvantageous to the 
Government. 

219.304 SokltaUon proNiona. . 

{b) Department of Defense acti~ti~s 
shall use the provision at 252.7005. Small 
Disadvantaged Business Concern 
Representation, in lieu of the provision 
at FAR 52.219-2. Small Disadvantaged 
Business Concern Representation. 

10. Section 219.501 is amended by 
adding paragraph (b); by adding at the 
end of paragraph (c) the words "The 
contracting officer ia responsible for 
reviewing acquisitions to determine 
whether they can be set-a·side for 
SOBs."; by adding at the end of 
paragraph (d) the words .. Actions that 
have been set-aside for SOBs are not 
referred to the SBA representative for 
review."; by adding at the end of 
paragraph (g) the words .. except that the 
~prior successful acquisition of a product 
or service on the basis of a small 
business set-aside does not preclude 
consideration of a SOB set-aside for 

·future requirements for that product or 
service."; to read as follows: 

t: 

219.501 General. 

(b) The determination: to make a SOB 
set-aside is a unilateral determination 
by the contracting officer. 
* * * • 

11. Section 219.501-70 is added to read 
as follows: 

219.501-70 Small disadvantaged buslness 
set-asides. 

As authorized by the prgvisions of 
section 1207 of Pub. L. 99-661, a special 
category of set-asides, identified as SOB 
set-aside, has been established for 
Department of Defense acquisitions 
awarded during Fiscal Years1987,1988, 
and 1989, except those subject to small 
purchase procedures. The authorization 
to effect small disadvantaged business 
set-asides shall remain in effect during 
these fiscal years, unless specifically 
revoked by the Secretary of Defense. A 
.. set-aside for SOB" is the reserving of 
an acquisition exclusively for 
participation by SOB concerns. 

12. Sections 219.502-3 and 219.502-4 
are added to read as follows: 

. 219.502-3 Partial aet-esldes 

These procedures do not .apply to SOB 
set-asides. SOB set-asides are 
authorized for use only when the entire 
amount of an individual acquisition ·ia to 
be set-aside. 

210.502-4 Methods of conducting set-· 
asktea. 

(a) SDB set-asides may be conducted 
by using sealed bids or competitive 
proposals. 

(b) Offers received on a SOB set-aside 
from concerns that do not qualify as 

SOB concerns shall be considered 
nonresponsive and shall be rejected. 

219.502-70 (Amended] 

. 13. Section 219.502-70 is amended by 
inserting in the second sentence of . : 
paragraph (b) between the word 
"others" and the word .. when" the · . 
words "e_xcept SOB set-asides.". ~.' · 

14. Section 219.502-72 is added to read 
as follows: 

219.502-72 SOB . .aet-asfde. 

(a) Except those subject to small 
purchase procedures, the entire amount 
of an individual acquisition shall be set· 
aside for exclusive SOB participation if 
the contracting officer determines that 
there is a reasonable expectation that 
(1) offers will be obtained from at least 
two responsible SOB concerns offering 
the supplies or services of different SDB 
concerns and (2) award will be made at 
a price not exceeding the fair market 
price by more than ·ten percent. In 
making SDB set-asides for R&D or 
architect-engineer acquisitions. there 
must also be a reasonable expectation 
of obtaining from SOB scientific and 
technological or architectural talent 
consistent with the demands of the 
acquisition. 

(b) The contracting officer must make 
a determination under (a) above when 
any of the following circumstances are 
present: (1) the acquisition history 
shows that within the past 12 month 
period, a responsive bid or offer of at 
least one responsible SOB concern was 
within 10 percent of an award price on a 
previous procurement and either (i) at 
least one other responsible SOB source 
appears on the activity's solicitation 
mailing list or (ii) a responsible SOB 
responds to the notice in the Commerce 
Business .Daily: or (2) multiple 
responsible.section 8(a) concems 
express an interest in having the 
acquisition placed in the 8(a) program: 
or (3) the contracting officer has 
sufficient factual information. such.as 
the results of capability surveys by DoD 
technical tea~s. to be able to identify at 
least two respansible SOB sources. 

(c) If it is n~cessary to obtain 
infonnat_ion iil accordance with (b)(l) 
above, the contracting officer will 
include a notice in the synopsis · 
indicating that the acquisition may be 
set-aside for exclusive SOB participation 
if sufficient SDB sources are identified 
prior to issuance of the solicitation (see 
205.207( d) (S-73}). The notice should 
encourage such firms lo make their 
interest and capabilities known as , 
expeditiously as possible. If prior to 
synopsis. the determination has been 



July 28, 1987 

Mr. Charl·es w. Lloyd, Executive 
Secretary, DAR Council 
Room 3C841/The Pentagon 
Washington, DC 20361-3062 

Dear Nr. Lloyd: 

We are a small, minority~owned business specializing in medical 
equipment and supplies. We need your help and support in changing 
Public Law 99-661 dealing with the 5% goal for distributors. 

In medical equi~ment and supplies there are very few small 
manufactur- ers and if we have to buy from a small manufacturer in 
order to participate, the law will be there but small and minority 
d1stributors will have few opportunities. 

I spoke to Mrs. Rita Straussburg, SBA, Defense Personnel Support 
Center, she stated that out of 461 million plus dollars that was 
spent by the Department of Defense, minority-owned medical supply 
dealers including 8(a) firms received 1.5%. If minorities don't 
have opportunities the figure will remain the same. 

1 would like to see the following implemented: 

1. The 8Cal program remain funded at the same level or higher. 
2. Keep Public Law 99-661 separate from the B<a> program. 
3. Extend the 8<a> program participation to 14 years. 
4. Monitor the small business specialist and heads of Government 

facilities to make: sure they have a direct outline in reaching 
their goals-with small,,minority-owned businesses. SBA need to 
pla~ a real part in making sure goals are met by Government 
agencies. 

5. Penalize agencies that· do~ot reach thier goals and make.it 
p~blic k.nowledge to the Congressman. 

I look forward to hearing.from yo~ as soon as possibfe because 
fi~cal year 87 end~ in Octobe~. 

Sincerely, 

tlm/ 



Mr. Charles W. Lloyd 
Secretary 
ODS AD ( P) OARS 
c/o OASD (P&L) (M&RS) 
Room 3C841 The Pentagon 
Washington, DC 20301-3082 

Dear ~1r. Lloyd: 

July 24, 1987 

RONALD L COOPER 
1802 METZEROTT RD #305 
ADELPHI, MD 20783 

As an employee of a disadvantaged business, I am very concerned with 
the Interim Rule implementing Public Law 99-661. 

I strongly support the attached recommended changes of the Coalition 
to Improve DoD f·1i nori ty Contracting. 

Sincerely, 

~ 



§ 124.402 

or services rendered pursuant to the 
subject section 8<a> subcontract shall 
·be paid into the special bank account 
by the procuring agency, and shall be 
applied by SBA first against the bal
ance of advance payments according 
to the liquidation schedule. Any 
amounts remaining in the special bank 
account may be disbursed to the sec
tion 8<a> concern. provided. however, 
that the unpaid balance on the section 
8<a> subcontract is sufficient to allow 
the 8<a> concern to comply with its ad
vance payment liquidation schedule. 

<e> Caft.cellation. <1 > SBA may deter
mine that advance payments should 
be cancelled under the following cir
cumstances: 

< i> The terms and conditions of the 
advance payment agreement have not 
been adhered to by a section 8Ca> small 
business concern. 

<U> The section 8<a> business con
cern's participation in the section 8<a> 
program has ended by expiration of 
the Fixed Program.Participation Term 
and any extension. or has been sus
pended pursuant to § 124.113 of these 
regulations or has been terminated by 
administrative action under section 
8Ca)(9) of the Small Business Act. 15 
U.S.C. 637Ca><9>. 

<2> In the event of cancellation of 
advance payments to a section 8<a> 
business concern. all previous advance 
payments made to that section 8<a> 
business concern shall become due and 
payable to SBA prior to the receipt of 
final contract payment. 

0 124.402 Business development expense. 

<a> Purpose. Business Development. 
Expense <BDE> funds are made avail
able by SBA at the time of the execu
tion of a specific section 8<a> subcon
tract for the purpose of assisting a sec
tion 8<a>. busin·ess concern with the 
performance of that subcontract. The 
authority to ap~rove the uses and· 
amount of BDE rests with the Admin
strater who has the power to delegate 
the authority. An award of BDE is jus
tified only if. prior to the execution of 
the related section 8<a> subcontract. 
SBA conducts a complete analysis of 
the written request and determines 
that the proposed BDE will promote · 
the long term development objectives 

13 CFR Ch. I (f~l-87 Edition) 

of the section 8<a> concern as de. 
scribed in the business plan. 
. <b> At the discretion of SBA. BDE 
funds may be added to tQe section 8< a> 
subcontract price and may be used for 
the following purposes and in the fol-
lowing order of priority. · 

< 1 > Capital equipment. For the pur
chase of capital equipment which has 
been determined by SBA to be essen
tial to the section 8<a> business con
cern's performance of a specific sec
tion 8<a> subcontract at a fair market 
price and for which acquisition cannot 
reasonably be made by other financing 
means. 

<2> Other capital improvemenu. To 
assist in the acquisition of other neces
sary production/technical assets or to 
subsidize the cost of other capital im
provements directly related to reduc
tion of production costs, or to increase 
productivity and/or production capac
ity in connection with a specific sec
tion 8<a> subcontract. This category 
includes. but Is not limited to. such 
items as quality control systems. in
ventory control systems. and other 
business systems. 

<3> Price differentiaL To make up 
the difference between Government's 
established fair market price and the 
price required by the section 8<a> con
tractor to provide the product or serv
ice in connection with a specific sec
tion 8<a> subcontract.· This type of 
BDE should be granted to a finn only 
one time for any specific type of re
quirement and only if the analysis 
demonstrates that the firm will be 
able to produce the item/service com
petitively in the future. 

<c> BDE shall not be provided to sat
isfy: 

< 1> Price differentials for profession~ 
al and nonprofessional service firms;' · 

<2> Any contingency arising subse~ 
quent to execution of the section 8Ca> 
subcontract for which the BDE is pro
posed; 

< 3 > Cost overruns; 
<4> Entertainment expenses; 
<5> The cost of capital equipment 

and other capital improvements when 
one of the following conditions exists: 

<i> Funds are available from outside 
sources to the concern. including SBA 
financing and the personal resources 
of the principal<s>; or 

400 
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I 

small Business Administration 

<iD Adequate and timely financing 
from outside sources is available at a 
reasonable rate. 

<6>" Costs of interest expenses to be 
bome bY the section 8<a> concern . 

<d> Participatory BDE. Where ap
propriate and feasible, section 8<a> 
concerns will participate to the fullest 
extent possible in funding the acquisi
tion of assets acquired with BDE 
funds. 

<e> Requirements. To be eligible for 
business development expense funds, a 
section S<a> business concern must 
submit a written request to the appro
priate SBA Regional Administrator or 
his designee. The request must include 
detailed documentation to support the 
need for funds, prot>f that adequate fi
nancing is not available at current 
market rates. and such additional in· 
formation as required by SBA to ade· 
quately consider the request . 

<f> When BDE, including participat
ing BDE. will be used to purchase cap
ital equipment, the section 8<a> con
cern shall comply with the following 
requirements. The section S<a> con
cern shall: 

< 1 > Execute and record a lien on the 
equipment in favor of SBA. ·sBA will 
remove the lien on the assets acquired 
with BDE funds upon successful com
pletion of the section S<a> subcontract, 
except in the case of the firm which 
has outstanding obligations owed to 
SBA. Upon full repayment of such 
outstanding obligations, SBA shall re
lease the lien. 

<2> Execute a BDE agreement with 
SBA which among other things con
vena.nts that: 

< l> The concern will use the funds 
exclusively for the purposes stated in 
the BDE approval: 
· 01> The concern shall maintain 
records to substantiate the uses · for 
which BDE funds have been ·expend
ed: and 

<iii> In the event of. default on the 
contract to which the BDE relates, the 
section 8<a> concern shall be liable for 
repayment of the full amount of the 
.BDE. . 

§ 124.403 Letter of credit. . 

<a> General policy. The letter of 
credit method of payment will be uti
lized under certain circumstances to 

§ 124.501 

disburse advanc'e payments to section 
S<a> business concerns performing sub~ 
contracts under the section 8<a> pto
gram when SBA has made a decision 
approving the use of advance pay
ments pursuant to the requirements 
and conditions provided for in these 
regulations. 

(b) Eligibility requirements. SBA 
may disburse advance payments 
through the letter of credit method of· 
payment through the Federal Reserve 
Bank System to a section 8<a> business 
concern when all of the following con· 
ditions are found by SBA to exist: 

< 1 > SBA determines that the section 
8<a> business concern may be awarded 
more than one section 8<a> subcon· 
tract during a period of at least one 
year. 

<2> The aggregate amount of letter 
of credit advance payment funds made 
to one section S<a> business concern 
will exceed $120,000 annually. 

<3> The section S<a> business concern 
has submitted a schedule of its pro
jected monthly advance requirements 
for section S<a> subcontract disburse
ments, SBA has reviewed it, and SBA 
has found it to be reasonable. 

<4> The section 8<a> business concern 
has established or agrees to establish 
and maintain financial records and 
controls which will provide for com
plete accountability and required re· 
porting of program funds. These 
records must be made available upon 
request for reView and audit by SBA 
and the General Accounting Office. 

<c> Procedures. The procedures for 
the utilization of the letter of credit 
method of payment shall be in accord 
with 48 CFR § 32.406. 

§ 124.501 Development assistance pro
gram. 

<a> ·General. Section 70><1> of the 
.Small Business Act provides for finan· 
·cial assistance to public or private or
ganizations to pay all or part of the 
cost of projects designed to provide 
techiiical or management assistance tO 
individuals or enterprises eligible for 
.assistance under sections 7<a><ll>, 
·7<J)UO>. and 8<a> of the Small Busi- · 
ness Act. The AA/MSB-COD is re
sponsible for coordinating and formu
lating policies relating to the dissemi· 

401 
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·~ 
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P.L 99-661 
Sec.1206 

LAWS OF 99th CONG~.:._2nd SESS. Noy. 14 

(C) DIS SE:CtJJU.n lNvano.i.nom.-After consulting with the Sec
retary of Defense, the Director of the Defense Investigative Seryice 
may conduct such security inspections of special access programs as 
the Director considers appropriate, unless otherwise directed by the 
Secretary of Defense. · 

SEC. 1207. CO~CI' GOAL FOR MINORITIES 

(a) GoAL-Except as provided in subsection (d), a goal of 5 percent 
ofthe amount described in subsection (b) shall be the objective of the 
Department of Defense in each of flSCal years 1987, 1988, and 1989 
for the total combined amount obligated for contracts and sub-
contracts entered into with- . 

.(1) small business concerns, including mass media, owned and 
controlled by. soc1ally and economicall di.sadvan m 1v1 -

o e m usmess :> 
lations l.SSU 1on tne 

&JOn - . sucn 
individuals; .. 
. · (2) histori~y Black' colleges and· universities; or 

· (3) minority institutions (as defmed by the Secretary of Edu-
cation pursuant to the. General Education Provisions Act (20 
U.S.C. 1221 et seq.)). · . ·. . · · 

'(b) AMOUNT.-The requirements of subsection (a) for any flSC&l 
year appli_ to the combined total of the following amounts: 

(1) Funds obligated for contracts entered into with the Depart-
ment of Defense for such fu;cal year for procurement. · · · 
. (2) Funds obligated for contracts entered into with the Depart
ment of Defense for such flSC81 year for research, development, 
test. and evaluation. . ·. ·: . . . . . . 

(3) Funds obligated for contracts entered into with the Depart
ment of Defense for such fiscal year for military construction. 

(4) Funds obligated for contracts entered into with the Depart-
ment of Defense for operation and maintenance. 

. (c) TEcHNICAL AsslsTANCE.-To attain the goal of subsection (a), 
the Secretary of Defense shall provide technical assistance services 
to potential contractors described in subsection (a). Such technical 
assistance shall include information about the program, advice· 
about Department of Defense procurement procedures, instruction 
in preparation of proposals, and other such assistance as the Sec
retary considers approp,riate. If Department of Defense resources 
are inadequate to provide such assistance, the Secretary of Defense 
may enter into contracts with minority private sector entities with 
experience and expertise in the design, development. and delivery of 
techDical assistance services to eligible individuals, busine8s fums 
and institutions, defense acquisition agencies, and defense prime 
. contractors. Department of Defense contracts with such entities 
shall be awarded ann•:~fi· based upon, among· other things, the 
number of minority s business :concerns, historically Black 
colleges arid universities, and minority institutions ~t each such . 
entity brings into the }!rogr&m. · .. · : . :, . . . · 

(d) APPLICABIUTY.-5ubsection ·(a) does not aprly- · 
· (1) to the extent to which the ·SecretarY o Defense determines 

. ~at compelling national security :-considerations require other-
WJSe; and . . . _ . . . ;. .. . . . . . . . . .· 

(2) if the Secretary making Sl)ch · a determination notifies 
Congress of such determiriation, and the reasons for such 
determination. . · · · 

.. 
.. 
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publica lion of the referenced proposed 
rule. Comments are invited. ~ 

Comments from small entities . 
. concerning DF ARS Subpart 219.8 ~i~l 

also be considered in accordance with . 
Section 610 of the Act. Such comments · 
must be submitted separately and cite . 
DAR Case 87-61~0 in correspondence. 

(iv) Enter Code 4 if the award was 
totally set-aside for small disadvantaged 
businesses -pursuant to 219.502-72. 

. (v) Enter Code 5. if the award was 
made to a small disadvantaged business 
pursuant to 19.7001 an award was made 
based on the .application of a price 
differential. U award was made to a 

- C. P~perwork Reduction Act 
-· The interim 'rule does not. impose 

. small disadvantaged business concern 
. · .. without the application of a price · 

- information collection requirements 
within the meaning of the Paperwork · 
Reduction Act of 1980, 44 U.S.C. 3501 et 
seq., and OMB approval of the interim 
rule· is not required· pursuant to 5 CFR 
Part 1320 et seq. · 

D. Determination to Issue.iu:i- Int~rim 
Regulation 

In order to achieve the 5 percent g~al 
established by Congress during FY 1987, 
DoD has determined pursuant to Pub. L. 
99-577 that compelling reasons exist to 
publish interim DF ARS changes without 
prior public comment. inasmuch as 
present procurement procedures have 
been determined inadequate to attain . · 
the prescribed goal. Comments received 
in response to this Notice will be 
evaluated and incorporated in futilre 
revisions to this rule. · .. 

Ust of Subjects in 48 CFR Parts 204, 205, 
206, 219 and 252 

·.Government procurement 
Charles W. Uoyd, 
Executive Secretary, Defense Acquisition 
Regula_ tory Council. 
·. Therefore, 48 CFR Parts 204, 205. 206, 

219 and 252 are amended as follows: 
1. The authority citation for 48 CFR 

Parts 204, 205, 206, 219 and 252 continues 
to read as follows: 

Authority: 5 U.S.C. 301.10 U.S.C. 2202, DoD 
Directive 5000.35, and DoD FAR Supplement 
201.301. 

PART 204-ADMINISTRATIVE 
MATIERS 

2. Section 204.671-5 ·is amended by 
adding at the end .of the introductory 
text and before "Code A" in paragraph 
( d)(9) the sentence "Small 
Disadvantaged Business set-asides will 
use Code K-Set-aside.".: by changing the 
period at the end of paragraph (e)(3)(iii) 
to a comma and adding the words 
"unless the action is reportable. under 
code 4 or 5 below.": by adding 
paragraphs (iv) and (v) to paragraph· 
(e)(3): and by revising paragraph (f), to 
read as follows: · · 

. 204.671.5 InstructiOns tor completion of : 
DO Form 350. 

(e) • 
(3) • 

• • *· 

· differential {i.e .. the small 
. disadvantaged business was .the low 
offeror without the differential). enter 
Code 3. 
• . : ·: .. : - .. • 

(f) Part E. DD·Form 350. Data . 
elements.E2-E4 shown below are to be 
reported in accordance with the 

. appropriate departmental or OSD 
instructions. · · 

(1) Item Et, Ethnic Group. U the 
award was made to a small 
disadvantaged business firm and the 

·contractor submitted the certification 
required by 252.219-7005. enter the code 

. below which corresponds to the ethnic 
group of the contractor. · 

(i) Enter Code·A if the contractor 
categorizes the firm as being owned by 
Asian-Indian· Americans. 
. (ii) Enter Code ·B if the contractor 
categorizes the finn as being owned by 
Asian-Pacific Americans.· . ~: : 

· ·(iii) Enter Code·C lf the contractor · 
categorizes the firm as being owned by 
Black Americans. · 

(iv) Enter Code D if the contractor 
categorizes the fmn as being owned by 
Hispanic Americans. · 

(v) Enter Code E if the contractor 
categorizes the firm as being owned by 
Native Americans. · 

(vi) Enter Code F if the contractor 
categorizes the fll'IIl as being owned by 
other minority group Americans. · 

(2) Reserved for OSD. 
(3) Reserved for OSD. 
(4) Reserved for OSD. 

. . 
PART 205-PUBLICIZING CONTRACT. 
ACTIONS 

3. Section 205.202 is amended by 
adding paragraph (a)(4)(S-70) to read as 
follows: : 

205.202 Exceptions. 
· (a)(4)(S-70) The exception at FAR 

5.202(a)(4) may not be used for contract 
actions upder 206.203-70.·(See 205.207(d) 
(S-72) and (S-73).) 
*· •· • .... 

4. Section 205.207 is amended by 
adding paragraphs (d) (S-72) and (d) (S-
73) to read a~ follows: : · · 

. 205.207 Preparation and transmittal of 
synopses. 

• • 

"·'"' {d) {~72) When the· proposed · 
acquisition provides for a total small 
disadvantaged business (SOB) set=aside 
under 206.203.(S-72), state: .. The 
proposed contract listed here is a 100 
percent small disadvantaged business 
set-aside. Offers from concerns other 
than small disadvantaged busines.J 
concerns are not solicited." · ·· 

(d) (S-73) When the proposed 
acquisition is .being considered for 
possible total small disadvantaged:-. 
business set-aside under 206.203 (S-70), 

. state: .. The proposed contract listed here · 
is .being considered for 100 percent set- . 
aside for small disadvantaged busine88 
(SOB) concerns. Interested SOB 
concerns should, as early as possible 
.butn~t later than 15 days. of this notice,. 
indicate interest in the acquisition by · 
providing to the contracting office above 
evidence of capability to perform and a· 
positive statement of eligibility as a 
small socially and economically 
disadvantaged business concern. If 
adequate interest is not received from 
SOB concerns. the solicitation will be 
issued as· (enter basis for· 
continuing the acquisition. e.g. 100% 
small business set-aside; unrestricted,· 
100% small business set-aside with 
.evaluation preference for SOB concerns, 
.etc.) without further notice. Therefore, 

.. r.eplies to this notice are requested from 
.;...... ____ (enter all types business ·to 
be solicited in the event a SOB set-aside · 
is not made: e.g., all small business 
concerns, all business concerns. etc.) as 

. well as from SDB concerns." 

PART 206-COMPETITION 
REQUIREMENTS 

5. A new Subpart 206.2. consisting of · 
sections 206.203 and 206.203-70, is . 
added to read as follows: 

Subpart 206.2-Full and Open 
· Competition After Exclusion of . · -

Sources · 

206.203 Set-aside for small business and 
labor aurplua area concerns. 

206~70 Set-aeldee for email 
· dlaadvantag~ ·buetnesa concerns.' 

(a) To fulfill the objective of section 
1207 of Pub. L. 99-661, contracting 
officers may, for Fiscal Years 1987,1988, 
and 1969, set-aside solicitations to allow , 
only small disadvantaged b.usiness 

·concerns as defined at 219.001 to 
compete under the procedures in 
Subpa~t 219.5. No separate justification 
or determination and findings is · · 
required under this Part to set-aside a 
contract action for small disadvantaged 
business. ·. 
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PART 219-SMALL.BUSINESS AND . 
SMALL DISADVANTAGED BUSINESS 
C.ONCERNS .. • _ .: . . .. ~ . . .. 

6. Sections 219.000 and 219.001 are . 
added immediately·before Subpart 219.1 
to read·as follows: · 

218.000 .. Scope of part. .. 
. (a) (S-70) This part also implements 

the provisions of Section 1207, Pub. L. · 
99-661, which establishes for DoD a five 
percent goal for dollar awards. during 
Fiscal Years 1987,1988 and 1989 to small 
disadvantaged business (SOB) concerns, 
arid which. provides certain.. . 
discretionary authority to the Secretary 
of Defense for achievement of that 
objective_. . .. , _ . ·. · · ·· · 

218.001 Definitions. 
"Asian-Indian American.'' means a 

United States citizen whose origins are 
India, Pakistan, or Bangladesh. 

"Asian-Pacific American," means a · 
United States citizen whose origins are 
in Japan. China, the Philip.pines, . 
Vietnam, Korea, Samoa; Guam, ilie U.S~ 
Trust Territory of the· Pacific Islands, the 
Northern Mariana Islands, Laos, · 
Cambodia, or Taiwan. 

"Economically disadvantaged 
individuals" means socially 
disadvantaged individuals whose ability 

. Jo compete in the free enterprise system 
. is impaired due to diminished 
opportunities to obtain capital and 
credit as compared to others in the same 
line of business who are not socially 
disadvantaged. - _ 

••Fair Market Price." For purposes of
this part, fair market price is a price 
based on reasonable costs under normal 
competitive conditions and not on 
lowest possible costs. For methods of 
determining fair market price see FAR 
19.80&-2. - . 

"Native American," means American 
Indians, Eskimos, Aleuts, and native 
Hawaiians.· 

'.'Small business concern," means a 
concern including its affiliates, that is 
independently owned and opera ted, not 
dominant in the field of operation.in 
which it is bidding on Government 
contracts, and .qualified as a small 
business under the criteria and size 
standards in 13-CFR Part 121. 

"Small disadvantaged business (SOB) 
concern," as used· in this. part, means a 
smaU business concern that (a) is at , . 
least 51" percent owned by one or more 
individuals who are both socially and 
economicaUy disadvantaged, or a 
publicly owned business having at least 
51 percenl of its stock owned by one or 
more socially and economically. 
disadvantaged individuals, (b) has its 
management and daily business 

controlled by one or more such 
individuals,. and (c) the majority of the 
earning of which accrue :to such socially 
and economically disadvantaged · 
individuals. ' · · ·· 

.. "Socially disadvantaged individuals" 
means individuals who have been 
subjected to racial or ethnic prejudice 'or 
cultural bias because of their identity' as 
a member of a group without regard to 
their qualities as individuals. · 

7. Section 219.W1 is amended by 
addin~ paragrap~ (a) to read as "follows: 

210.201 General.pollcy. 

(a) In furtherance of the Government. 
policy.of placing a fair· proportion of its 
acquisitions with small business. ·· · 
concerns and small disadvantaged . 
business (SOBs) ·concerns. section i207 
of the FY 1987 National Defense.,;
Authorization Act (Pub. L. 9~61) 
established an objective for the 
Department of Defens~ of awarding five 
percent o£;ts contract dollars during 
Fiscal Years 1987, 1988, arid 1989 to 
SOBs and of maximizing the number of 
such concerns participating in Defense 
prime contracts and subcontracts. It is 
the policy of the Department of Defense 
to strive to meet these objectives 
through the enhanced use of outreach 
e"fforts, technical assistance programs, 
the section 8(a) program, and the special 
authorities conveyed through section · 
1207 (e.g., through the creation· of a total 
SDB set-aside). In regard to technical 
assistance programs, it is the 
Department's policy to provide SDB 
concerns technical assistance, to include 
information about the Department's SDB 
Program, advice about acquisition 
procedures, instructions on preparation 
of propos~l.s, and such other assistance 
as is cQnsistent with the DE!part1nent's 

. . . . ~-:: 

mission. 
• • • • • 

8. Section 219.202-5 ·is amended by 
designating the existing paragraph as 
paragraph (a); and by adding.a new 
paragraph (b) to read as follC?ws: 

219.202-5 Data collection and reporting · 
. requirements. 
• • • • • 

(b) The Contracting Officer shall 
complete the following report for initial 
awards of $25,000 or greater, whenever 
such award is the result of a Total SOB 
set-aside (219.502-72). This report shall 
be completed within three days of 
award and forwarded through channels 
to the Departmental or Staff Director of 
Small and Disadvantaged Business 
Utilization. 

Total Small Disadvantaged Business (SOB) 
Set-Aside ·, .. 

(OF ARS 206.203-70) 

lndividualContract Action Repo~ 
(Over $25,000) · 

1. Contract Number --------
2. Action Date----------------.. 

·Whole 
.... dollars 

3; Total dollars awarded .... : .......... "; ---
4. Total value of fair market 

price (See FAR 19.806-2) .•.••.•.• ::. 
· 5. Di~erence ((3) minus (4)) ••••••••••• , ---

g: A new Subpart 219.3; _c(n~sisting of 
sections 219.301, 219.302 and 219.304, is 
added to read as follows: .:, 

, .~Subpart 219.3-Determinatlon of 
Status as a Small Business Concern 

219.301 Representation by the offeror. 

(S-70) (1) To be eligible for award · 
under 219.502-72, an offeror must . 
represent in good faith that·it is a small_ 
disadvantaged business (SOB) at the 
time of written self certification. 

(2) The contracting officer shall accept 
an offeror's representation in a specific 
bid or proposal that it is a SDB unless 
another offeror or interested party 
challenges the concern's SDB· · 
representation, or the contracting officer 
has reason to question the · · · · ·· 
representation. The contracting officer 
may presume that socially and · 
economically disadvantaged individuals 
include Black Americans, Hispanic 
Americans, Native Americans, Asian 
Pacific Americans, Asian Indian 
Americans and other minorities or any · 
other individual found to be 
disadvantaged by the SBA pursuant to 
section 8(a) of the Small Business Act. 
Challenges of the questions concerning 
the size of the SDB shall be processed in . 
accordance with FAR 19.302. Challenges 
of and questions concerning the·social 
or economic status of the offeror shall 
be processed in accordance with 
219.302. 

· 219.302 Protesting a small buslnen 
representation.' 
, (S-70) Protesting a SDB 
representation~ (1) Any offeror or other 
interested party may, in connection with 
a contract involving a SDB set-aside or 
. otherwise involving award to a SOB 
based on preferential consideration, 
challenge the di~advantaged business 
status of any offeror by sending or 
delivering a protest to the contracting 
officer responsible for the particular 
acquisition. The protest shall'contain the 
basis for the challenge together with 
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made to set-aside the acquisition for 
SDB the synopsis should so indicate (see 
205.207( d) (S-72)). 

(d) If prior to award under-a. §DB set
.aside, the contracting officer finds that 
the lowest responsive, responsible offer 
exceeds the fair market price by more 
than ten percent, the set-aside will be 
withdrawn in accordance with 
219.506(a). 

15. Section 219.503 is amended by 
adding paragraph (S-70) to read as . 
follows: · 

219.503 Setting aside a Class of 
acqulsltiona. . . . . . . . . . . 

(S-70) If the criteria in 219.502-72 
have been met for an individual 
acquisition, the contracting officer may 
withdraw the acquisition from the class 
set-aside by giving written notice to 
SBA procurement center representative 
(if one is assigned) that the acquisitiop 
will be set-aside for SDB. 

16. Section 219.504 is amended by 
adding to paragraph (b) a new 
paragraph (1) and by redesignating 
paragraphs (1) through (4) as paragraphs 
(2) through (5) respectively. to read as 
follows: · · 

219.504 Set-aside program order of 
precedence. 

~)***. . 
(1) Total SDB Set-Aside (219.502-72). 

* . * * * * 
17. Section 219.506 is amended by 

adding paragraph (a), and by adding at 
the end of paragraph (b) the words 
.. These procedures do not apply to SDB 
set-aside ... , to read as follows: 

219.506 Withdrawing or modifying set
asides. 

(a) SDB set-aside detenninations will 
not be withdrawn for.reasons of price 
reasonableness unless the low 
responsive responsible offer exceeds the 
fair market price by more than ten 
percent. If the contracting officer finds 
that the low responsive responsible offer 
under a SOB set-aside exceeds the fair 
market price by more than ten percent, 
the contracting officer shall initiate a 
withdrawal. · · 
·* * * * • 

18. Section 219.507 is added to read as 
follows: · 

. 219.507 Automatic dissolution of a set· 
·aside. · 

The dissolution of a SOB, set-aside 
does not preclude subsequent 
solicitation as a small business set 
aside. · 

19. Section 219.508 is amended by 

adding paragraph (S-71) to read as 
follows: · · 
211.508 Solicitation provisions and . 
contract clauseL 
• * * 

(S-71). The contracting officer shall 
insert the clause at 252.219-7006, Notice 
of Total Small Disadvantaged Business 
Set-Aside, in solicitations and contracts 
for SDB set-asides (see 219.502-72). 

20 .. A new Subpart 219.8, consisting of 
sections 219.801 and 219.803, is added to 
read as follows: 

SUbpart 19.8-Contractlng with the 
Small Business Admtnlatratton (the 
8(a) Program) 

219.801 GeneraL 

The Department of Defense, to the 
greatest extent possible. will award · . 
contracts to the SBA under the authority 
of section 8{ a) of the Small Business Act 
and will actively identify requirements 
to support: the business plans of 8( a) 
concerns. 

219.803 Selecting acqulsltions for the 8(a) 
Program. 

(c) In cases where SBA requests 
follow-on support for the incumbent 8(a) 
fll111, the request will be honored, if 
otherwise appropriate, and will not be 
placed under a SOB set-aside. When .the 
follow-on requirement is requested for 
other than the incumbent 8(a) and the 
conditions at 219.502-72(b)(2) exist. the 
acquisition may be considered for a SOB 
set-aside, if appropriate. 

21. Section 252.219-7005 and 252.219-
7006 are added to read as follows: 

202.219-7005 Small disadvantaged· 
business concern representation. 

As prescribed in 219.304(b ), insert the 
following provision in solicitations 
(other than those for small purchases), 

· when the contract is to be performed .,.,. 
inside the United States, its territories or 
possessions, Puerto Rico, the Trust 
Territory of the Pacific Islands, or the 
District of Columbia: · · 

Small Disadvantaged Business Concern 
Representation 

XXX (~987) 

(a) Certification. The Offeror represents 
and certifies, as part of its offer, ·that it 

XXX is, not a small disadvantage business 
concern. 

(b) Representation. The offeror represents~ 
in tenns of section 8{d) of the Small Business 
Act. that its qualifying ownership falls ·in the 
following category: 
__ Asian Indian Americans 
__ Asian-Pacific Americans 

--Black Americans 
--Hispanic Americans. 
--Native Americans . 
-·--Other Minority __ ·· :· :: .:;. '".·. ·. 

(Specify) 

(End or Provision} 

§ 252.219-7006 Notice of total small 
disadvantaged bu&Jness aet-as_kte. 

As prescribed in 219.508-71. insert the 
following clause in solicitations and_. 
contracts involving a small· . · . 
disadvantaged business set-~aide .. 

Notice of Total Small Disadvantaged · · 
BusiDesa Sel-Aside (-- 1981) -

(a) Definitions. 
..Small disadvantaged business concern,'' 

as used in this clause, means a smaJJ 
business concern that (1} is at least 51 
percent owned by one or more· individuals 
who are both socially and economically 
disadvantaged, or a publicly owned business 
having at least 5~ percent of. its stock owned 
by one or more socially and economically 
disadvantaged individuals. (2) has its · 
management and daily business controlled 
by one or more such individuals and (3) the 
majority of the earnings of which accrue to 
such socially and economically . 
disadvantaged individuals. · .... 

''Socially disadvantaged individuals" 
means individuals who have been subjected 
to racial or ethnic prejudice or cUltural bias 
be'cause of their identity as a member of a. 
group without regard to their quaiities as 
individuals. , · . · . ·. .· 

"Economically disadvantaged individuals" 
means socially disadvantaged indivi~uals . 
whose ability to compete in the free · 
enterprise system is impaired due to 
diminished opportunities to obtain capital . 
and credit as compared to others in the same 
line of business who are not socially 
disadvantaged. 

(b) General. 
(1) ·offers are solicited only from small 

disadvantaged b~siness concerns. Offers 
received from concerns that are not small 
disadvantaged business concerns shall be 
considered nonresponsive and will be · 
rejected. 

(2) Any award resulting from this 
. solicitation will be made to a small 
disadvantaged business concern. .. 

(c) Agreement A manufacturer or regular 
dealer submitting an offer in its own name· 
agrees to 'furnish. in performing the contract • 
only end items manufactured or produced by 
small disadvantase.d business coneerns in the 
United States~ its territories and possessions. 
the Commonwealth of Puerto Rico. the U.S • 
Trust Territory of the Pacific Islands, or the· 
District of Columbia. 

(End of clause}. 

(FR Doc. 87-10099 Filed 5-1-87: 8:45 am) 
B1WNG CODE 311~1-M 



July- 28, 1987 

Mr .. Chat-res W. Lloyd, Executive 
Secretary, DAR Council 
Room 3C841/The Pentagon 
Washington, DC 20301-3062 

Dear Nr. Lloyd: 

We are a small, minority~owned business specializing in medical 
equipment and supplies. We need your help and support in changing 
Public Law 99-661 dealing with the 5% goal for distributors. 

In medical equi~ment and supplies there are very few small 
manufactur- ers and if we have to buy from a small manufacturer in 
order to participate, the law will be there but small and minority 
d1stributors will have few opportunities. 

I spoke to Mrs. Rita Straussburg, SBA, Defense Personnel Support 
Center, she stated that out of 461 million plus dollars that was 
spent by the Department of Defense, minority-owned medical supply 
dealers including 8(a) firms received 1.5%. If minorities don't 
have opportunities the figure will remain the same. 

1 would like to see the following implemented: 

1. The 8(al program remain funded at the same level or higher. 
2. Keep Public Law 99-661 separate from the S<a> program. 
3. Extend the 8(a) program participation to 14 years. 
4. Monitor the small business specialist and heads of Government 

facilities to make: sure they have a direct outline in reaching 
their goals with small,,minority-owned businesses. SBA need to 
play a real part in making sure goals are met by Government 
agencies. 

s. Penalize agencies that· donot reach thier goals and make.it 
public Knowledge to the Congressman. 

I look forward to hearing:from yo~ as soon as possible·because 
fiscal year 87 ends in Octo}?e.r. 
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COMMUNICATIONS INTERNATIONAL, INC. 

A Telecommunications Corporation 

August 3, 1987 

Acquisition Regulatory Council 
Attn: Mr. Charles W. Lloyd, Executive Secretary 
ODASD(P) DARS, c/o ODASD 
( P&L ) ( M&RS ) 
Room 3C841 
The Pentagon 
Washington, D.C. 20301-3062 

Ref: DAR.Case 87-33: 
DOD FAR Supplement; 
Implementation of Section 1207, 
PL99-661 Set-Asides for SDB concerns 

Dear Mr. Lloyd: 

These comments are submitted for your consideration 
on behalf of Comm~nications International, Inc., an 8(a) 
contractor pursuant to the Small Business Act as amended, 
and the Region IV, Contractors Association, representing 
some three hundred and fifty 8(a) firms located th.roughout 
the Southeastern United States. 

A: Background 
While specific language provides for not penalizing 

small businesses as a class, it appears that no such 
concern is expressed in the interest of 8(a) firms that 
might be negatively· impacted by the procedures set forth 
under 219-502-72, not ·withstanding the language under 

·· 219.601. It is submitted that the long history of DOD's 
positive relationship with, and support of procurements 
let under section 8(a) should not be ignored, and indeed 
could be increased in furtherance of the 5 percent goal 
established by the act. In summary, the absence of SDB 
interest in procure.ments for specific industry sectors, 
should not relea~e contracting officers from·setting aside 
under 8(a) ~equirements that would otherwise not be let 
for want of "rule of two" entities under 219.502-72. This 
is particulary important where requirements are ~relatively 
large, and may lend themselves to partial se~-a~ides under 
section 8(a), but not Onder 219.502-72. 
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Mr. Charles W. Lloyd 
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Implementation of SDB Set-Aside Regulations Is Not Necessary Nor 
Authorized for Military Construction 

Section 1207(e)(3) of the National Defense Authorization Act 
for Fiscal Year 1987 provides the Secretary of Defense with authority 
to enter into contracts using less than full and open competitiv~ 
procedures and to award such contracts to SOB firms at a price in 
excess of fair market price by no more than 10 percent only "when 
necessary to facilitate achievement of the 5 percent goal." ·The legis
lative intent i~ clear that only when existing resources are inadequate 
to achieve the 5 percent objective should the Secretary of Defense 
consider using less than full and open competitive procedures such 
as set-asides. 

While· such restrictive procurement procedures may be necessary 
to achieve the 5 percent objective in certain classifications of Depart
'nent of Defense procurements, such procedures are clearly not necessary 
in military construction. In fiscal year 1985 disadvantaged businesses 
were awarded 9 percent of Department of Defense construction contracts 
($709 million out of $7.9 billion). Clearly the 5 percent objective 
has already been achieved and exceeded through the full and open competi
tive procurement process for military construction contracts. 

Applying the "Rule of Two" SOB set-aside procedures·to military 
constr 11Ction procurements is not only not necessary, but clearly not 
authorized by the legislation since such set-asides are not "necessary 
to facilitate achievement of the 5 pe.rcent goal." 

Contract Award to SOB Firms at Prices That Do Not Exceed 10 Percent 
of Fair Market Cost Is Not Necessary Nor Authorized for Military 
Construction 

Application of the legislative authority to award contracts to 
SOB firms at. a price not exceeding fair market cost by more than 10 
'~·ercent to military construction procurements is also not authorized 

y the legislation since the same condition is placed on that provision 
as is placed on the provision allowing the use, of procurement procedures 
utilizing less than full and open competition; that is, the 10 percent 
price-differential is to be utilized only "when necessary to facilitate 
achievement of the 5 percent goal." 

The routine and arbitrary use of the 10 percent price differential 
provision in military construction procurements will only serve to 
increase the cost of construction to the taxpaying public and yet 
bear no relationship to achieving the 5 percent objective. 

The ten percent allowance is nothing more than an add-on cost, 
to the detriment of taxpayers, particularly since the definition of 
fair market cost contained in the interim regulations is based on 
reasonable costs under normal competitive conditions and not on the 
lowest possible costs. This definitior1 ignores the market realltles 
of how prices are de~ived. Fair market prices are exclusively the 


